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ADVERTISEMENT 

TO THE FOURTH EDITION. 


In printing tlio Second and Third Editions of this 
Treatise, which were prepared by Mr. Wolstenholme 
(one of the six conveyancing counsel of the Court), 
and the present Editor, tho now matter thon intro- 
duced was distinguished from Mr. Jarman’s own Work 
by rectangular brackets. This distinction has been 
preserved in tho presont Edition, tho original text 
being, as before, printed without the brackets, and all 
tho rest within. Tho decisions of tho last twenty 
years have furnished a mass of material which tho 
Editor has endeavoured to treat as concisely as pos- 
sible, without abandoning tho general plan of tho 
Work. But, of course, brevity has not been sought at 
tho expense of tho original text. This has a value 
and an authority which precluded any such treatment, 
and to preserve it intact, subject only to the introduc- 
tion of matter arising out of tho new decisions, has 
been the aim of this, as it was of the former Editions. 
It need Scarcely be observed that discussion, which 
has produced its effect in settling disputed questions, 
is still instructive in. showing how a settlement was 
reached, and how rules of construction have been 
built up. 

Unforeseen delay in carrying the present -Edition 
through the press, for which no one but the Editor is 
to blame, has caused some accumulation of cases in the 
Addenda, to which it is proper to call attention. 


April, 1881. 
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PREFACE 

TO THE FIRST EDITION. 

♦ 

Sixteen years hare now elapsed since the writer diffidently pre- 
sented to the profession his first publication on Testamentary 
Law, in the form of an edition of Powell on Devises, with a 
supplementary treatise on the Construction of Devises. The 
reoeption given to this work was suoh as abundantly to compen- 
sate for the severe labour whioh it exacted, and under which the 
health of its Editor more than once sank. This was followed, 
after the interval of a few years, by the Tenth Volume of the 
Precedents in Conveyancing, being the portion of that work 
whioh was devoted to the same subject. The materials afforded 
by these publications have been freely used in the present work; 
but, considering the very large accessions sinoe made to the 
adjudications on testamentary law, and that it has not escaped 
the activity of modem legislation, it will be obvious that many 
of the various subjects embraced by so extensive a range of 
disquisition, now present themselves under a different aspect, 
requiring, not only very large additions to the matter which 
composed the former works, but the rejection of no incon- 
siderable portion of that matter ; and the writer is not ashamed 
to avow, that another, though certainly a less extensive, head 
of alteration arises from the changes which experience has 
wrought in some of the opinions of his earlier days. The result 
is, that probably more than one-half of the present treatise is 
entirely original ; and the writer therefore feels that he has to 
subject his performance (as partially new) to the criticism of 
his professional brethren, whose kind consideration he again 
bespeaks, convinced that those who are the most competent to 
detect error, will be the most generous and indulgent in the 
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appreciation of the difficulties which beset the inquirer into 
the principles of one of the most intricate branches of the law. 
To those difficulties have been added the^tlaily interruptions of 
professional avocation, which have long delayed, and have some- 
times threatened wholly to prevent, the present publication. 
The recent Act has created some additional embarrassment to 
a writer on Wills, by introducing new principles of construction, 
partial in their application; for, by drawing $ line between wills 
of an earlier and those of a later date, the legislature has dimi- 
nished the importance, without permitting the rejection or the 
neglect of the old law. On these subjects, conciseness and com- 
pression have been specially aimed at, and some additional 
labour has been willingly incurred, in order to avoid incumbering 
the present work unnecessarily with matter which every passing 
day tends to render less practically useful. 


New Square, Lincoln's Inn, 
December , 1849. 


THOMAS JARMAN. 
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2, n. (d) — But if general probate is granted hero of the will of a domiciled foreigner, 
administration in the courts of this country will be goneral also, and not 
limited to assets here, Stirling •Maxwell v. Cartwright , 9 Ch. D. 173. 

8, n. (/) — To Att.-Gcn. v. Campbell , add Lgall v. Lyall, L. R., 15 Eq. 1 ; Re Cigala's 
Settlement , 7 Ch. D. 351. 

8, end of n. (1) — As to certain colonial duties in the nature of probate duty, see 
Refer y. Stirling , 10 Ch. D. 279. 

13, n. (a) — Add Platt y. Alt. •Gen. of N. S . TP., 3 App. Ca. 336. 

17, n. (/)— Add Re Magd, 50 L. J., V. D. 7. 

18 — Instead of lines 2, 3, 4, “If a testator makes separate wills, ono of 

property in this country, and another of property abroad, the latter need 
not be proved hcre(r), unless it is incorporated with tho former, as, 
if it bo thereby confirmed (a).” 

37, u. (/>) — See also Smee v. Smee, 5 P. D. 84 ; Jenkins v. Morris , 14 Ch. D. 674. In 
the latter case it was said by Hall, V.-C., that it was immaterial that 
tho monomania was capable of influencing the will, if in fact it had 
not done so. 

30, n. (5) — -As to what is separate trading by f. c. within tho Married Women’s Pro- 
perty Act, seo Lovell v. Newton , 4 C. P. D. 7. 

73 — “ Wife or husband,” in 1 Viet. c. 26, s. 15, means, a porson who fills that 

character at the date of the attestation ; subsequent marriage of u 
devisee with an attesting witness does not invalidate tho devise, Thorpe 
v. Bestwick , 6 Q. B. D. 311. 

82, n. (u) — See also Re Blewitt , 5 P. D. 116 ; Re Shearn , 50 L. J., P. D. 15. 

87, n. (#) — See also Jenncr v. Finch , 5 P. D. 106. 


117 — Transpose contents of notes (c) and (d). 

184 — Sic inton v. Bailey, now reported 4 App. Ca. 70. 

136, n. (o) — See also Re Fleetwood, 15 Ch. D. 594, 609. 

163 — Gale v. Gale was recognized by Jewel, M.R., in Blake v. Blake, 15 Ch. D. 


481, where however thero was no trust to ro-invest in land. 

172, n. (it ) — But see Sotheran v. Dening , 1 W. N. 1881, p. 25. 

174, n. (0 — In Jenna • v. Finch , 5 P. D. 106, parol evidence was — on tho authority of 
oases decided before 1 Viet. c. 26 — admitted to prove whether the sub- 
sequent document was intended to act as a codicil or in substitution for 
the prior will. 

176, n. (n) — To Freeman v. Freeman , add Re Hartley, 50 L. J., P. D. 1. 

816, n. (k) — See also Hill v. Jones , 37 L. J., Ch. 465. 

207, n. (h) — For Hamburg read Hornby. 

208, n. (»)— See also Re Fleetwood, 15 Ch. D. 594, 609. 

218, n. (/) — After ReRigUy's Trusts add Champney v. Davy, 11 Ch. D. 949. 

222, n. (/)— See also Re HiWs Trusts , 16 Ch. D. 173. 

„ n. (A) — Bonds charged on county police rate held pure personalty, Re Harris, 15 
Ch. D. 561. 

224, line 21 — Add So a share in a private partnership, holding land, is within the 
statute, since (unlike a share m a public company) it cannot bo realized 
without sale of the land, Ashworth v. Munn, 16 Ca. D. 363. 

* J. — VOL. I. i 
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231, n. (A) — See also Champney v. Davy, 11 Gh. D. 949. 

232, n. (d) — j For 12 Sim. read 2 Sim. And see Re Ly nail's Trusts, 12 Gh. D. 211, 'where 

a legacy was given to pay all claims chargeable upon certain alms- 
houses : there was no charge on the almshouses, but the trustees were 
personally liable for repairs : the legacy waft held void, and fell into 
residue. 

237, line 2— For Geldart read Qeldard . 

„ n. (ft) — Even a direction that charity legacies shall be paid i * exclusively out of 
personal estate,” seems to have been held sufficient to make them pay- 
able in full out of pure personalty; Roberts v. Jones , W. N. 1880, p. 96. 

241, n. (A) — Champney v. Davy, 11 Ch. D. 949, following Sinnett v. Herbert, 

262, n. (y) \ See acc. Astley v. MicMcthwait , 15 Ch. D. 59, where the testator had only 

264, n. (< c ) j the equity of redemption, and the remainder, being within due limits, 
was saved: and Abbiss v. Burney, W. N. 1881, p. 30, reversing 49 
L. J., Gh. 710, where the devise was to 'trustees during the lifo of A., 
and at his death to convey to such son of B. (a person who survived 
testator) as should first attain 25, and the remainder was held void. 

269, n. (») — Re Chaplin's Trusts was followed by Jessel , M. B., in Re Attcr, W. NT. 1881, 
p. G. 

272, n. (js) — S ee acc. Fearks v. Moseley, 5 App. Ga. 714. 

278 — Dungannon v. Smith was followed in Re Roberts, 50 L. J., Gh. 265, where 

personalty was given in trust, after life estates to persons in esse, for 
(( any immediate or direct descendants of A.B. or G.B. who should 
bear the nomo of B.,” and on failure of any such, over. 

261, n. (/) — The suggestion noticed in the text was adopted by Fry, J., in Birming- 
ham Canal Co, v. Cartwright, 11 Gh. D. 421. 

286, n. (r) — Add Hodgson v. Halford, 11 Ch. D. 959. 

296, n. (c) — In Be Ridley, 11 Gh. D. 645, Jessel, M. R., reluctantly followed the later 
authorities. But where the appointment (or gift) is to several -whoso 
interests aro separable (as in Wilson v. Wilson, p. 271), the- restraint 
may be good as to some, though bad as to others, Herbert v. Webster, 
16 Ch. D. 610; Cooper v. Laroche , W. N. 1881, p. 6. 

328, n. (.r) — After Cox v. Bennett, add Saxton v. Saxton, 13 Gh. D. 359. 

331, n. (1 ) — After Re Gibson, add reference to Macdonald v. Irvine, 8 Ch. D. 101. 

334, n. (e) — Re Ord affirmed, 12 Gh. D. 22. 

337, n. ( j?) — See also Constable v. Constable, 11 Gh. D. 681. 

839, n. [e) — To Johnson v. Johnson, add, But see Lett v. Randall, 3 Sm. & Gif. 83 ; 

Bund v. Green, 12 Gh. D. 819 ; in which exclusion of some of tho next 
of kin was held to be equivalent to a gift to the rest. 

362, line 3 — After tho word “ charge” add a reference to Taylor v. Bland, W, N. 1880, 
p. 155 ; and add further. Nor docs it do away with the rule that tho 
failure of a charge enures for the benefit of the specific devisee, and not 
of tho residuary devisee, Tucker v. Kayess , 4 K. & J. 339; Sutcliffe v. 
Cole, 3 Drew. 135 (will dated 1843, 24 L. J., Gh. 486). 

364, line 14 — For testator’s read donee’s. 

360, n. (*») — Amounts required for repair of church, parsonage, school, ascertained by 

the Court, Champney v. Davy, 1 1 Ch. D. 949. 

361, n. ( 0 ) — And in Tapley v. Rayleton , 12 Gh. D. 683, ono having threo houses in A., 

gave “ two houses in A.,” and tho devisee was held entitled to select. 

862, n. (<■) — Arthur v. Mackinnon, now reported 11 Gh. D. 386. 

364, n. (<?) — See Re Thomson's Rotate, 13 Gh. D. 144, 14 Gh. D. 263, gift of real and 
personal estate to widow 11 for life, to be disposed of as she may fthfalt 
proper for her own use and benefit according to the nature and quality 
thereof ; in the event of her decease, should there be anything remaining 
of the said property, or any part thereof, I give the said part or parts ” 
to A. &c.— Held, a life estate in the widow, with enjoyment in specie, 
but without power of disposition over the corpus. 

369, n. (t) — Theso cases arc distinguishable from those where tho subject of distribu- 
tion iB a fund of unascertained amount, see Chmnpney y. Davy, 1 1 Gh. D. 
949 ; and post, p. 766. . 
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374, n. (#) — See Eastwood v. Lockwood, L. R., 3 Eq. 487, 495, where “next survivor 
according to seniority ” was held on the context to mean next younger. 

373, n. (d) — Add Bate v. Amherst, T. Raym. 82, post, 434, n. 

378 —See also Batching v. Bdrnett, W. N. 1880, p. 135, where a specific chattel 

was given to 11 John, now Duke of B., to go as an heir-loom,” and 
Duke John being dead at the date of the will, Fronds, then Duke of B., 

' was held entitled. 

400, n. (0 — But in Wilkins v. JodreU , 13 Ch. D. 564, Beams v. Martin was followed 
in preference to Gardner v. Barber . 

,, „ „ — After Brocklebank v. Johnson, add reference to Be Ord, 12 Ch. D. 22.' 

410, lino 2 — In Re Fleetwood, 15 Ch. D. 594, a parol trust, admitted by the legatee, 
was enforced even against the next of kin, upon the authority of 
decisions made before the stat. 1 Viet. o. 26 (which requires a will of 
personalty to be in writing), and of on Irish case, Biordan v. Banou , 
1 . R., 10 Eq. 469. 

482, n. (<?) — See also Be Aird's Estate, 12 Ch. D. 291. 

463, n. (r) — To Lett v. Randall, add Band v. Green , 12 Ch. D. 819. 

313, line 9 — For alternate read alternative. 

681, n. (0 — See also Dairy tuple v. Hull, 60 L. J., Ch. 249 : gift to A. (a bachelor) for 
life, and if he die unmarried, over : A. married and died a widower : 
the gift over failed. 

588, u. («) — See also Carveth v. Seiron, W. N. 1879, p. 145 : gift by a widower to the 
persons (except A.) who would have been entitled to his personal estate 
if he had died intestate and unmarried, construed without leaving a wife ; 
A. being a person who, if “unmarried” meant never having been 
married, would have been excluded without express exception. 

623, n. (e) — For 9 Johns, read Johns. 

,, n. (r) — See also Upton v. Brown, 12 Ch. D. 872. But in Etnmins v. Bradford, 13 
Ch. D. 493, this was held to bo taking too great a liberty with plain 
words. 

532, n. (b) — See also dictum of Lord Hardwick e, cited ii. 880, n. (>*). 

534 — Ralph v. Garrick, now reported, 11 Ch. D. 873. 

651, n. (w) — Express gift in default of appointment, though void for remoteness, 
excludes implied gift, Miley v. Cape, W. N. 1880, p. 151. 

552, n. ( 7 ) — That the objects of the power are to take after the death of tho donee, 
tenant for life, docs not necessarily confino his power to a will, Be 
JaeksotCs Will, 13 Ch. D. 189. 

671, end of n. ( 2 ) — Add Be Knowles, 49 L. J., Ch. 625. 

505, n. ( 5 ) — In Minors v. Battison, 1 App. Ca. 428, a direction to trustees to sell was 
, held to work conversion, notwithstanding some equivocal expressions 

as to their “discretion” and “deciding to sell.” 

601, n. {h) — See also Chandler v. Bococh, 15 Ch. D. 491, 499: in this case the general 
power of testamentary appointment was equivalent, under 1 Viet. c. 26, 
s. 27, to absolute ownership. But settled land is not “at homo” 
during the continuance of a jointure under tho settlement, Walrond v. 
Bosslyn, 11 Ch. D. 640. 

603, n. (#•) — After Franks v. Bollttns , add. If the fund is in court it will be paid out as 
personalty, if the f. c., being separately examined, so eleots, Slandering 
v. Sail, 11 Ch. D. 652. 

614, n. (/•) — After Be Bfleger, add, In Askew v. Woodhead, 14 Ch. D. 27, it was held 
•that tho tenant for life was entitled to such an annuity os would 
exhaust the fund in tho years which the leaseholds had to run. 

„ n. (y) — See also Gray v. Siggers, 16 Ch. D. 74. 

688 , n. (<?} — See also Taylor v. Bland, W. N. 1880, p. 155. 

631 — In Ames v. Cadogan, 12 Ch. D. 858, a gift of all, “ over which I have any 

beneficial power of disposition ” was construed, all which I can disposo 
of for my own benefit, and therefore hot to be an exercise of a special 
power. 
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685 — Lord St. Leonard? observation was disapproved of by the L.JJ. in Be 
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Clark's Estate , 14 Ch. D. 422, where it was held that the will would 
execute the power whether the property was settled by the testator 
himself or by another person. Aqd in Boyes v. Cook, 14 Ch. D. 63, it 
was held by the L. JJ. that the effect was the samo though the settle- 
ment creating the power was after the will, for that only the will could 
be looked at for a contrary intontion. 

686, n. (>-) — In Be Pincde's Settlement , 12 Ch. D. 667, there was no trustee, but the 
testatrix, a married woman, appeared on the whole will ta treat the 
property over which she had the power as her own, and had subjected 
it to the payment of her funeral and testamentary expenses and 
legaoics. The rule in Chamberlain v. Hutchinson was therefore held to 
apply. And in Be Van Hagan , 16 Ch. D. 18, the doctrine was applied 
to a general gift of real estate to a trustee in trust for a person who 
died before the testatrix. 

708, n. (p) — See also Be Spradben/s Mortgage , 14 Ch. D. 514. 

715 — In Osborne to Bowlett , 13 Ch. D. 774, Jessel, M.R., reviewed the oases, and 

arrived at the conclusion that the principle of the decision in Cooke v. 
Crawford was, that it was an improper and unlawful act of the surviving 
trustee to devise the trust estate, but that this principle was wrong, and 
had been rejected in the subsequent cases, so that the case itself had 
been virtually overruled. Consequently (and tho present course of the 
Court being to decide whether upon a point of law a title was good or 
bad, and not merely whether it was doubtful) he decided that under a 
devise to X. for lifo, remainder “to A. and B., their heirs, exooutors, 
and administrators, in trust after the death of X. to sell in such manner 
as they, my said trustees, shall deem expedient,” it was competent for 
the devisee of tho surviving trusteo to execute the trust for sale. 
However, in Be Morton and Halle tt, 15 Ch. D. 143, Bagg allay, L. J., 

' Baid he was not prepared to dissent from Cooke v. Crawford , and James , 
L. J., said he was not prepared to say that it was overruled. 

748, n. (/) — But see Be Methuen and Blore, W. N. 1881, p. 48. 

757, n. (6) — Pictures held to pass by gift of “ effects in” a house, rather than by a gift 

of jowels, plate, ornamental and other china, and other objects of vertu 
ana taste, Be Londesborough , 50 L. J., Ch. 9. 

758, n. (b) — After reference to 8 East, 339, add, Brans v. Williamson , 50 L. J., Ch. 197. 

760, n. (*») — After King v. George, add Be Fleetwood, 15 Ch. D. 594. 

764, n. (i) — Sec also Be Barker's Estate , 15 Ch. D. 635; Be Savage's Trust , 50 L. J., 
Ch. 131. 

,, n. [k) — See also Crawshaw v. Crawshaw, 14 Ch. D. 817, where a direction that a 
share of residue should, in a certain event, fall into and become part 
"of the residue, “ and be paid and applied according to the trusts of his 
will," was held to be an effectual redisposition of the share. 

785, n. («)— But see Patching v. Barnett, W. N. 1880, p. 135. 

766, n. (u) — Dele passage beginning “ So of ” and ending “ church.” 

831, n. (<f)— See also Be Blight, 13 Ch. D. 858. 

848, line 14 — After “distribution” add. Nor will a clause relating to the investment 
of the legacy, and referring to it as divisible among persons surviving 
the period of distribution, make it contingent on their so surviving, 

’ Be Duke, 16 Ch. D. 112. 

848, end of n. (r) — Be Burnt, 16 Ch. D. 47, is in conformity with the dictum ot 
Wood, Y.-C. 

844, n. («) — In Be Parker, 16 Ch. D. 44, Jesse l, M, R., referring to Fox v. Fox, stated 
his opinion to be that a logacy, contingent in terms, beoomes vested 
when there is a direction to pay the interest m tho meantime to the legatee, 
and not the less so when there is superadded a direction that the trustees 
shall pay the whole or suoh part of the interest as they shall think fit. 

846. . — To Lloyd v. Lloyd, add Be Parker, 16 Ch. D. 44, where note that 

in his judgment the M. R. says, “There is nothing here giving an 
aliquot share of income to any individual child, tho direction being to , 
pay the income of the whole fund in such shares as the trustees shall think 
Jit;" which differs from' the will, as reported. 
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Moi n. $ } Sooalso D<aton v * ma > 10 R ' 390. 

,, n. (*) — See also Dewar v. Brooke, 14 Cli. D. 529. 

868 — Instead of lines 9 — A inclusive, read “ It must not, however, bo inferred 

that wherever.” 

,, line 16 — Instead of “ Is contradicted by,” read “ Thus in,” &o. 

„ n. (q) — Transpose Lord Langdale's observations to p. 867, n. (pJT 

870, line 7 -r-Dele “ However,” and insert , “But if the gift over fails through lapse 
alone, the prior gift is not saved : Thus,” &c. 

,, line 24 — Dele from “ It seems,” &c. to end of paragraph. 

„ line 27 — Dele “ An exception exists, however, in,” and insert, “ The difference 
between a failure by lapse and a failure by the non-happening of the 
event contemplated by the testator is illustrated by.” 

,, „ — (Marginal note). For “ exception,” read “ effect.” 


Vol. n. 

10, n. (r) — But see Foxcell v. Boggis, 35 Beav. 535. 

„ ,, „ line 2 — For 25 ib. read 25 Beav. 

20, n. (*) line 1 — See also Bund v. Green, 12 Ch. D. 819. 

24, n. (»•) — After Frichard v. Ames, add Bland v. Dawes, 50 L. .1., Ch. 249 (sole use 

and disposal). 

25, ,, „ — With Lee v. Friaux, see also Be Zorimer , 12 Beav. 521. 

,, a 99 — -In Be Amies ’ Estate, W. N. 1880, p. 16, a legacy to a married woman 
“for her sole use” appears to have been held to bo for her sepa- 
rate use. 

27, ,, ,, — After Spring v. Pride, add, But in Marshall v. Aislewood, W. N. 1881, p. 3, 
where residue was given on certain trusts for testator’s children and tneir 
issue, the shares of daughters and female issue to be for their separate 
use, a valid restraint on anticipation was held not to be annexed to the 
shares of daughters by a superadded clause prohibiting alienation by 
any of the children during their lives. 

44, n. (d) — In Jenner v. Turner, 16 Ch. D. 188, a condition subsequent annexed to a 
devise of real estate not to marry a domestic servant, was held good by 
Bacon, V.-C. 

47, n. (a)— S ee also Be Brown, W. N. 1881, p. 55. 

55, n. (c) — But a more severe rule was observed in Be Brown, W. N. 1881, p. 65, 
where testator gave a legacy to his daughter on her attaining twenty- 
one or marrying with the consent of her guardian or guardians, and 
appointed his wife guardian. The wife died, and afterwards the 
daughter married and died under twenty-one; it was held by Fry, J., 
that the legacy failed on the ground that a new guardian might have 
been appointed on the application of the daughter. 

152, n. *(/) — See also Merrill v. Morton, 60 L. J., Ch. 249. 

154, line 7 — But in Be Barker, 15 Ch. D. 528, this laxity of construction was disap- 
proved of by Jessel, M. R., who said that Mayott v. Mayott had been 
mistaken in the subsequent cases ; that by “ first and second cousins ” 
the testator, in Mayott v. Mayott, refeirod to some living persons 
whom he knew (as “anybody reading the will could see”), and that, 
as there were no second cousins then living, he must have meant some- 
body else. The M. R. drew no distinction between one gift to “first 
and second cousins,” and distinct gifts {as in the case before him), one 
to first cousins, and the other to second cousins. 

J. — VOL. I. 
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155, n, 



888 , 


848 


'h v. Leach, add roferenco to Be StansJUld, 15 Ch. D. 84, where 
tv© certain property to his wife for life, remainder 11 to his 
and gave the residue to “ all his children” equally, 
lg eldest, by reason o^his taking some realty as heir to 
Jos to have 30/. loss than each of tho others. It was held 
-p., that tho residuary gift was given to the same children 
of the previous gift. 

waB followed in Mawes v. limits , 14 Gh. D. G14. 

Stats, of Distribution, children means those legitimate 
w, Me Goodman's Trusts , 14 Ch. D. 619, 
of.” insert Megson v. Mindle , 15 Ch. D. 198. 


851, n. (//)— Add Ward v. Ward, 14 Ch. D 506. 

878, n. (w)— Bee also Clm idge v. Arnold, W. N. 1880, p. 141. But see per Lord Cairns, 
Coltsmann v. ColUmann, L. R., 3 21. L. Ca. 133, 135. 

888, n. (A)— That a gift over on death without issue, following a limitation to one and 
his lieirB, has the same effect in a deod as in a will, sec Morgan v. 
Morgan, L. R., 10 Eq. 99, cited post, p. 498, n. (/;). 

391, n. (g) — Clifford v. Koe now reported, 5 App. Ca. 417. 

460, n. (/) — See also Watkins v. FudnuK, 11 H. L. Ca. 358, 370. 

464, line 4 — For diverts read divests. 

680, n. (r) — This point has since been otherwise decided, in accordance with general 
principles, Ellxott v. Dearslty, 16 Ch. D. 322. 

767 — Steivait v. Jones is distinguishable from Me Spcal man in this, viz., that in 

tho former case there was no clause (as there was in the latter) expressly 
providing for the children of sons dying in testator's lifetime r so that 
if the children of predeceased daughters had been held entitled, there 
would havo been an inequality produced in the provisions (which were 
apparently intended to bo equal) for the families of sons and daughters. 
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WILLS. 


CHAPTER I. 


BY WHAT LOCAL LAW WILLS ABE REGULATED. 

To ascertain by what local law a will is regulated is an inquiry 
which necessarily precedes all others relating to the instrument, 
and which seems, therefore, properly to form the commencing 
subject of the present treatise. After showing to what wills the 
English law applies, we shall proceed to discuss the nature of 
such law. 

A will of fixed or immoveable property is generally governed 
by the lex loci rei site ; and hence, the place where such a will 
happens to be made and the language in which it is written are 
wholly unimportant, as affecting both its construction and the 
ceremonial of its execution; the locality of the devised property 
is alone to be considered! Thus, a* will made in Holland (ft) and 
written in Dutch must, in order to operate on lands in England, 
oontain expressions which, being translated into our language, 
would comprise and destine the lands in question, and must be 
executed and attested in precisely the same manner as if the will 
were made in' England (b). And, of course, lands in England 


(a) In Holland the Code Napoleon 
prevails, subject to modifications which 
have been ingrafted thereon by Butch 
legislation. See Gambler v. Gambler , 
7 Sim. 263. 


(b) Bovey v. Smith , 1 Vem. 86 ; see 
also Bowaman v. Reece, Pre. Ch. 677 ; 
Drummond v. Drummond, 3 B. P. C. 
Toml. 601 ; Brodie v. Barry , 2 V. & B. 
131. 
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JJY WHAT LOCAL LAW 


CHAPTER I. 


Moveables by 
lex domicilii. 


Domiciled 

Englishman. 


* Domicile as 
affecting le- 
gacy duty 


belonging to a British subject domiciled abroad, who dies intes- 
tate, descend according to the English law (c). 

In regard to personal, or rather moveable property, the lex 
domicilii prevails (d), [that is to s&y, the law of the country in 
which the testator or intestate was domiciled at the time of his 
death (e). By a modern statute, indeed (/) some material ex- 
ceptions (affecting chiefly the mode of execution by British sub- 
jects dying after 6th August, 1861, of wills of personal estate) 
are made to the general rule: but in most respects the rule still 
holds good, and will, therefore, be most conveniently dealt with 
before adverting in detail to tho statutory exception.] 

If, then, a British or foreign subject dies domiciled in Eng- 
land, his personal property in England, in case he was intestate, 
will be distributed according to the English law of succession (g ) ; 
and if he left a will, his testamentary capacity [(both as regards 
personal status (/;) and the bequeathable quality of the property 
willed (i ) )], and tho construction of the instrument (Jfc), (whether 
this be made in the testator’s native or in his adopted country, 
or elsewhere, and wherever he may have died,) must be tried by 
the law of England. And it is scarcely necessary to observe, 
that stock in the publio funds is undistinguishablc in this respect 
from other personal property (/). And the moveable property 


(e) See Doe d. Birtwhisth v. Vardill , 
6 B. & Cr. 438. [As to land in Italy, 
hco Earl Nelson v. Earl Bridport , 8 
Beav. 647.] 

(d) This position respects only tlio 
devolution of the property, and not tho 
court of administration, which, by our 
law is regulated by the lex loci ret 
sitce. [. Enohin v. Wylie , 10 II. L. Cu. 
pp. 19, 24, per Lords Cramcorth and 
Chelmsford , following Preston v. Mel- 
ville, S Cl. & F. 1, diss. Lord West- 
hury . 

(e) Bremer v. Freeman , 10 Moo. P. 
C. C. 306 ; t. e. the law as it stood at 
tiie death; subsequent changes between 
death and the grant of probate or ad- 
ministration bemg disregarded. Lynch 
v. Paraguay , L. B., 2 P. & D. 268. 

(/) 24 & 26 Viet. c. 114. 

(y) Thome v. Watkins , 2 Ves. 36; 
Bempde v. Johnstone , 3 Ves. 198; Balfour 
v. Scott, 6 B. P. G. Toml. 660 ; Bmce 
v. Bruce, ib. 666, 2 B. & P. 229, n*. 

(A) Price v. Dewhurst, 8 Sim. 299, 
4 My. & Cr. 76 ; Bolins v. Dolphin, 1 
Sw. & Tr. 37, 7 H. L. Ca. 390. 

#) Kilpatrick v. Kilpatrick , 6 B. P. 
C. Toml. 584, cit.] 

(A) Anstruther v. Chalmer, 2 Sim. 1; 
[Reynolds v. Kortirriyht , 18 Beav. 417 ; 


Boyes v. Bedale, 1 H. & M. 798 ; Peil- 
Ion v. Brooking, 26 Beav. 218.] 

*(/) In re Fwin, 1 Gr. & J. 161. In 
this case the question was, as to the 
liability of property to legacy duty, 
tho discussion of which sometimes in- 
directly involves points as to domicile, 
alienage, &c. [Where tho domicile of 
the testator is foreign it is now settled 
boyond question that under no circum- 
stances whatever is legacy duty pay- 
able. Re Bruce, 2 Cr. & J. 436, 2 Tyr. 
476; Bay v. Fairlic, 1 Buss. 117; 
Logan v. Fairlic , 1 My. & Gr. 69, re- 
versing tho .decision 2 S. & St. 284; 
Arnold v. Arnold, 2 My. & Gr. 266; 
Commissioners of Charitable Donations v. 
Dererenx, 13 Sim. 14 ; Thomson v. 
Adv.-Geti., 12 Gl. & Pin. 1, 13 Sim. 
163, 9 Jur. 217; Re Coales, 7 M. & 
Weis. 390. The cases of Att.-Gen. v. 
Cockerell , 1 Pri. 166, and Att.-Gen . v. 
Beatson , 7 Pri. 660, are now clearly 
overruled. Where the testator is do- 
miciled in this country three cases 
arise : 1. If neither his personal repre- 
sentatives nor his effects ever come 
within the jurisdiction of the courts of 
this country, no question as to liability, 
to duty can ever be raised. 2. Where 
a personal representative is constituted 
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of suoha person, which is out of England at the of his 
death, will also, it seems, generally speaking, follow the domioile; 
hat this, of oonrse, depends on Jhe laws of the state in which the 
property is situate, which may not (though the codes of many 
civilized states do (in) ) accord with our own in this particular. 
Sometimes, however, a difficulty occurs in the application of the 
principle, from the fact, that the foreign state, though it recog- 


covering the testator's effects situated 
here, duty is payable not on that part 
alone which rondercd representation 
necessary, but on the wholo of the tes- 
tator’s effects; Att.-Gen. v. Napier , 
€ Exch. 217; Re Ewin , 1 Cr. & J. 151; 
Re Coales, 7 M. & Weis. 390. 3. The 

third case is where the property is 
found in this country in the hands of 
the foreign representative, but no re- 
presentative has been constituted in this 
country. This was the case in Jackson 
v. Forbes , 2 Cr. & J. 382, 2 Tyr. 354; 
8 . C . in D. P. Att.-Gen. v. Forbes , 2 Cl. 
& Fin. 48, nom. Att.-Gen . v. Jackson , 8 
Bli. 15, 3 Tyr. 982: the duty was held 
not payablo, but tho decision soenis to 
have been rested by Lord Brougham on 
the fact that tho property was appro- 
priated in India as well as on the fact 
of the absence of a representative in 
this country; Lord Cottenham (Logan 
v. Fairlie , 1 My. & Cr. 59) referred it 
solely to tho former ground; but in 
Att.-Gen. v. Napier , it was said appro- 
priation had nothing to do with tho 
question, and that Att.-Gen. v. Jackson 
went upon a mistaken notion of tho tes- 
tator’s domicile, which was supposod in 
D. P. to have beon in India, whereas in 
fact it was in England; at the same time, 
if Att.-Gen. v. Jackson really proceeded 
on the question of appropriation, it is 
equally difficult to reconcile it with 
the doctrine of Att.-Gen. v. Napier. 
The only way of reconciling tho cases 
taken upon their respective facts, is by 
referring the decision in Att.-Gen. v. 
Jackson to the absence of an English 
representative, though here again we 
are met by the dictum of Lord Cotten- 
ham in Arnold v. Arnold, 2 My. & Cr. 
273, to the effect that it was impossible 
that the liability of the legatee to duty 
could depend on an dot of the executor 
in proving or not proving the will in 
this country; yet if Lord Cottenham be 
correct it is difficult to see how the law 
could be enforced. The amount of 
duty, the fact whether any duty is 
payable, the person from whom it is 
to be recovered, in short, every thing 
necessary to found a specific claim on 


the part of tho Crown, depends on 
whether tho will is valid or invalid, 
or whether revoked or altered by sub- 
sequent codicils ; these aro matters to 
be determined by the English law, 
(the testator’s domicile being English,) 
and they remain undetermined if tho 
will has not been proved in thiscountry. 

Estates pur autre vie are realty; the 
question whether they are liublo to 
duty is therefore independent of tho 
question of domicile. Chat/ield v. 
Eerchtohlt , L. It., 7 Ch. 192. 

Succession duty, like legacy duty, 
is payable only when} tho dctxmsod was 
domiciled in this country (Wallace v. 
Att.-Gen ., L. R., 1 Ch. 1); but tho 
property onoo received by tho executor 
and invested hero upon tho trusts of 
the will, any subsequent devolution 
(as on the death of a tenant for life) 
confers a succession which attracts the 
duty. Att.-Gen. v. Campbell, L. R., 
6 H. L. 524. 

Tho question of probato duty does 
not depend on domicile, but (except 
in the case of personal estate ap- 
pointed under a general power, which 
is expressly mado subject to pro- 
bato duty by 23 & 24 Viet. o. 15, 
s. 4) is payable on so much only of tho 
testator’s property as, but for the will, 
tho ordinary would havo been entitled 
to administer. Att.-Gen. v. Dimond, 

1 Cr. & J. 356, 1 Tvr. 243; Att.-Gen. 
v. Nope, 1 Cr. M. & R. 530, 4 Tyr. 878, 

2 Cl. & Fin. 84, 8 Bli. 44 ; Drake v. 
Att.-Gen., 10 Cl. & Fin. 257, affirming 
Platt v. Routh, 3 Boav. 257, 6 M. & 
AVbls. 750; and overruling Att.-Gen. 
v. Staff, 2 Cr. & M. 124, 4 Tyr. 14; 
and Palmer v. Whitmore, 6 Sim. 178. 
Compare Att.-Gen. v. Rouwens, 4 M. 
& Weis. 171, as to foreign securities 
transferable in this country by delivery, 
which wore held liable to duty as ordi- 
nary chattels; and see Pearsc v. Pearse, 
9 Sim. 430; Vandiest v. Fynmore , 6 
Sim. 570; Fernandes ’ Executors' case, 
L. R., 6 Ch. 314; Att.-Gen. v. Pratt, 
L. R., 9 Ex. 140. As to certain In- 
dian securities, see 23 & 24 Viet. c. 5.1 

(*») See Price v. Dewhurst, 4 My. & 
Cr. 83. 
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BY WHAT LOCAL LAW 


chapter z. nizos the general doctrine, yet imposes restrictions on the testa-* 
mentary power unknown to the law of the adopted country, and 
from which it may not permit itg citizens to escape, in regard to 
property within its jurisdiction, by a mere change of domioile. 
For instance, the French law does not, like our own, permit a 
man to bequeath his entire property away from his wife and 
children (»). Now, if a Frenchman dies domiciled in England, 
is it quite clear that his moveable property in France would be 
subject to British law, so as to pass by such a will? In such 
cases the Code Napoleon seems to draw a distinction between 
the acquisition of a foreign domicile by mere residence, and some 
other more decided acts of self-expatriation, such as that of be- 
coming the naturalized subject of another state (o). 

Domiciled It follows, from the same rule, that if any person, whether a 
^ 8 British subject or a foreigner, dies whilst domiciled abroad, tho 
law of the place which at his death constituted his home will 
regulate the distribution of his moveable (p) property in Eng- 
land, in case of intestacy, i.c. should ho happen to have left no 
instrument which, according to the law of his adopted country, 
would amount to a testamentary disposition of such property (q) ; 
and if ho loft a will, tho same law will detormino its validity 
[both as regards personal compotenco in tho testator (r) and tho 
boqueathablo nnturo of tho property willed (*)], and will also re- 


0») VidepoBt, p. *5, note (y). passed, to tho executor; and though 

(o) Liv. 1, tit. 1, chap. 2, sect. 17. lessees were afterwards held entitled 

Leaseholds (p) Tho word woveabk is hero used to recover tlio possession itself, no 
are governed advisedly instead of personal, as tho chan go was made in tho rule of suc- 
bytheloxloci. distinction between real and personal cession. 

estate is peculiar to our own policy, Since then the rule mobilia sequuntur 
and is not known to any foreign sys- personam is inapplicable to leaseholds, 
tem of jurisprudence that is founded it follows (subject to 24 & 2d Viet. c. 

on the civil law, in which the only 114, s. 2, presently stated, and which 

recognized distinction was between speaks of “ personal” estate) that to 
moveable and immoveable property. dispose of leaseholds a wiU must be 
Leaseholds for years, therefore, which executed according to 1 Viet. c. 26, 
obviously belong to the latter denomi- and that tho will of a domiciled 

nation, though they are with us trails- foreigner not so executed, though it 

missible, os personal estate, are go- may be proved here, and will enable 
• veined by the lex loci, and do not the executor to soli leaseholds {Hood v. 

follow the person; so that, if an Lord Barrington, L. R., 6 Eq. 218), 

Englishman domiciled abroad dies will nevertheless not operate on the 
possessed of such property, it will beneficial interest. The title of the 
devolve according to the English law. executor is from the probate : the 
[See Freke v. Lord Car ben/, L. R., 16 beneficial interest will devolve as un- 
Eq. 461. It is shown in Bacon’s Abr. disposed of.] 

tit. Leases, how it happened that (?) Somerville v. Lord Somerville, 6 
leaseholds were held to pass to the Ves. 760; and see Hogg v. LmhUy, 
executor. A lease for years was only 6 B. P. C. Tornl. 677. 

contract between lessor and lessee ; [(r) Re Osborne , 1 Deane, 4, 1 Jur. 

and lessee, if evioted, could only ro- N. S. 1220; Re Mar aver, 1 Hagg. 498. 
cover damages in a personal action (a) Kilpatrick v. Kilpatrick , 6 B. P. 
against lessor, not tho possession. Tho G. 684, cit. ; Doglioni v. Crispin, L. R., 
benefit of such a contract of course 1 H. L. 301.] 
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gulate the construction (/) of such will, of which, therefore, an 
English court will not grant probate unless it appear to be an 
effectual testamentary instrument according to the law of the 
domicile. And, by parity of reasoning, the English court 
tcitt grant probate of an instrument ascertained to bo testa- 
mentary according to the law of the foreign domicile, though 
invalid and incapable of operation as an English will. Thus (m), 
probate was granted of the will of a married lady, who at tho 
time of her death was domiciled in Spain (of which country she 
was, it seems, also a native), on its being shown that by tho 
Spanish law a feme covert may, under certain limitations, dis- 
pose of her property by will as a feme solo. 

And it is the constant practico of the Court hero to grant 
[ancillary] probate of wills of [testators domiciled in foreign 
countries] which have been previously proved there, without 
inquiring [or permitting inquiry] into tho grounds of the 
[foreign] proceeding, though the bulk of tho property of tho 
deceased testator should happen to bo in England (;r). 

Where probate has been granted of an instrument eventually 
ascertained not to be testamentary according to tho law of tho 
domicile, this proceeding (though it vests tho whole personalty 
which is within the jurisdiction of tho court in the executor, as 
to whose legal titlo the grant of probate is conclusive) does not 
regulate or affect the ultimate destination of the property, which 
therefore the executor will be bound to distribute according to 
the law of the domicile (//). 

Where the construction of the will is to be regulated by 
foreign law, the opinion of an advocate versed in such law is 
obtained, for the information and guidance of the English court 
on which devolves the task of construing it (z ) ; [or the English 


(/) Bernal v. llemal , 3 My. & Or. 
359, st. [ Barlow v. Orde, L. It., 3 P. C. 
164 (lex loci admitting illegitimate 
with legitimate children).] 

(«) Be Mar aver, 1 Uagg. 498. Ah 
to the law of Spain respecting testa - 
mentaxy dispositions, vide Moore v. 
Bttdd, 4 Hagg. 346. 

(j:) Me Mead , 1 Hagg. 474 ; [Hare v. 
Nasmyth, 2 Add. 23; Re Qaynor , 4 
No. Cas. 696; Enohin v. Wylie, 10 H. 
L.Ca. 1; Me Earl , L. R., 1 P. & D. 450 ; 
Miller v. James, L. R., 3 P. & D. 4 ; 
Ms Gosttahan , L. R., 1 P. & D. 183.] 
(y) Thornton v. Curling , 8 Sim. 310. 
In this case, an Englishman went to 
reside in France, where he was domi- 


ciled at his death, and left a will pro- 
viding for an illegitimate child ana its 
mother, to the exclusion of his wife and 
legitimate child, which tho French law 
docs not permit. Donations by a 
Frenchman (whether testamentary, or 
by act inter vivos) must not exceed a 
moiety if he leave ut his decease one 
legitimate child, u third if he leave 
two, and a fourth if he leave three or 
more ; the descendants of a deceased 
child being considered as one. More- 
over, a Frenchman cannot dispose of 
tho whole of his property, if ho leaves 
only ascendants. 

[(r) Harrison v. Harrison , L. R., 8 
Ch. 346: i,e, of an advocate prac- 


(T1EAFTER X. 


Ancillary 

probate. 


Effect whore 
probate is 
granted in 
error. 


Foreign law 
bow ascer- 
tained. 



6 


GBAFTEBX. 


Execution of 
will of move- 
ables. 


BY WHAT LOCAL LAW 

0 

[court may remit a case for the opinion of a court in any other 
part of the British dominions (a), or of a court in any foreign 
country with which there is a convention for that purpose (4).] 
But if the point in dispute depend upon principles of construc- 
tion common to both countries, the court will adjudicate upon 
the question, according to its own view of the case, without 
having recourse to the assistance of a foreign jurist (c). 

As a will, in regard to moveable property, is construed ac- 
cording to the law of the domicile, there is, it will be observed, 
nothing on the face of it which gives the peruser the slightest 
clue as to the nature of the laws by which its construction is 
regulated ; it may have been made in England, be written in 
the English language, the testator may have described himself 
as an Englishman (</), and it may have been proved in on 
English court ; and yet, after all, it may turn out, from the 
extrinsic fact of the maker being domiciled abroad at his death, 
that the will is wholly withdrawn from tho influence of English 
jurisprudence. 

[As in other respects, so with regard to its execution, a will 
of moveables must, as a general rule, be tried by the law of the 
testator’s domicile at his death. So that an English court will 
not grant probate of the will of a testator domiciled in England, 
unless it be executed according to the law of England (e ) ; nor 
of a testator domiciled abroad, unless it bo executed according 
to the law of the foreign domicile (/). In Bremer v. Free - 
man (g), the testatrix was an English subject resident at Paris, 


[twing in tho particular foreign country 
— study olscwncro of its laws is insuffi- 
cient, Bristow y. Segueville, L. R., 6 
Ex. 275 ; Be Bonrlli, 1 P. 1). G9. 

{a) 22 & 23 Viet. c. G3: acted on 
in Login v. Princess of Coorg , 30 Beav. 
632. 

S 24 Viet. c. 11.] 

Bernal v. Bernal , 3 My. & 0. 559. 
[ Collier y. Rivas, 2 Curt. 866 ; Bari 
Nelson v. Bari Bridport, 8 Beav. 627, 
547 ; Yates y. Thompson , 3 Cl. & Fin. 
686 : Martin v. Lee, 9 W. R. 622. But 
the Court licro is bound by a previous 
judgment in re of the foreign Court, 
Jhglioni y. Crispin, L. R., 1 H. L. 
301.1 

(d) This of course is not conclusive, 
(as to which see Nevinson v. Stables , 4 
.Jtuss. 210), though tho faot of a testa- 
tor being described as resident abroad 
would produce suspicion and inquiry 
as to the foreign domicile. 


[(c) Countess Ferraris v. M. of Hert- 
ford, 3 Curt. 468, 7 Jur. 2G2, 2 No. 
Cas. 230 ; Croher v. M. of Hertford \ 4 
Moo. P. C. C. 339, 8 Jur. 863, 3 No. 
Cas. 150. 

(/) Stanley v. Bernes , 3 Hagg. 373; 
Moore v. Bareli, 4 Hagg. 346. 

(g) 10 Moo. P. C. C. 300. The 
case was a curious one; for the law 
of France does not permit a foreigner 
to acquire a domicile there, so as 
to affect the mode of making a will, 
without licence from the govern- 
ment; in other words, without such, 
licence the foreigner may make a will 
according to the law of his original 
domicile. In France, therefore, the 
English will would have been held 
good (see Sug. R. P. 8., p. 404 ; Col- 
lier v. Miras, 2 Curt. 865 ; sects* as to 
intestate succession, 1 Ch. D. 270), 
and it had in faot been pronounoM 
valid on that ground by the Preroga- 
tive Court (1 Deane, 192). 
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[and executed a will conformably to English law ; but probate 
of it was refused on the ground that she was domiciled in 
France, and that the will was not valid according to French 
law. 

To obviate such questions with regard to testators dying 
after 6th August, 1861, it is enacted by 24 & 25 Viet. c. 114, 
that (s. 1) every will and other testamentary instrument made 
out of the United Kingdom by a British subject (whatever may 
be the domicile of such person at the time of making the same, 
or at the time of his death) shall as regards personal estate bo 
held to be well executed for the purpose of being admitted to 
probate if the same bo made according to tho forms required 
either by the law of the placo whero the same was made or by 
the law of the place whero such person was domiciled when tho 
same was made, or by the laws then in force in that part of her 
Majesty’s dominions where he had his domicile of origin : and 
(s. 2) that every will and other testamentary instrument mado 
within the United Kingdom by any British subject (whatever 
may be tho domicile of such person at the time of making tho 
same, or at tho time of his death) shall as regards personal 
estate be held to be well executed, and shall bo admitted to 
probate if the same be executed according to the forms required 
by the laws for tho time being in force in that part of the 
United Kingdom where tho same was made. By s. 3 no will 
or other testamentary instrument shall bo hold to be revoked or 
to have become invalid, nor shall the construction thereof bo 
altered, by reason of any subsequent change of domicile of tho 
person making tho same (//) ; nor (s. 4) is tho act to invalidate 
any will or other testamentary instrument as regards personal 
estate which would have been valid if the act had not been 
passed, except as such will or instrument may be revoked or 
altered by any subsequent will o t testamentary instrument mado 
valid by the act. 

Thus, for the purpose of British probate, a choice is givon 
among several forms of execution, all in addition (s. 4) to that 
which alone was formerly sufficient; and, in terms, the act is 
directed only to modes of execution ; but it has been held that 
a testamentary instrument, depending on the act for the validity 
of its execution, must also depend for its legal effect on* the local 

[(h) Re Rippm, 32 L. J., Prob. 141, tiou of tho former domicile restored the 
3 Sw. & Tr. 177 ; Re Reid , L. R., 1 P. will. Story, Confl. c. xi. s. 473 ; 
& D. 75. This section also excludes Williams, Exec. p. 352, n. (A), 6th ed. 
the further question whether resump - 
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BY WHAT LOCAL LAW 

[law on winch its execution is rested. Thus, in Pechell V. BiU 
derley (k), a British subject with on English domicile died in 
1867, leaving a will and codicil, neither of which was executed 
according to the law of England, hut the codicil (though not 
the will) was well executed according to the law of Italy, where 
it was made. By that law, os proved in the case, it could not 
stand alone without the will, and did not set up the will, although 
indorsed upon and referring to it. It was argued that the 
codicil being well executed according to the act, its legal effect 
must be determined by the lex domicilii, and that according to 
that law the codicil republished and made good the will ( l ). 
But Lord Penzance held otherwise. Whether such would be 
tho effect of applying the English law in the manner proposed, 
he said it was not necessary to discuss, for he was of opinion 
that in determining the question whether any paper was testa- 
mentary, regard could be had to the law of one country only at 
a time, and that the mixing up of the legal precepts of two 
different countries could only result in conclusions conformable 
to neither. The court therefore pronounced against both docu- 
ments. 

The act affects British subjects only (w), and can only be 
enforced where the property in question is looally situate within 
British jurisdiction. Foreign courts aro not bound to recognize 
the act in determining whether a given instrument is a valid 
will of personal property within their own jurisdiction : and 
thus the personal property, British and foreign, of a British 
subject may be distributable according to two distinct laws («). 
Therefore], tho necessity of conforming in the testamentary act 
to the law of the ultimate domicile, is still an important doctrine 
to the numerous British residents in foreign countries ; and it 
appears that the circumstance of the contents of the will indi- 
cating that the testator contemplated returning to England (but 
which intention he never executed (o),) [or even an express 
declaration that he intends to retain his domicile of origin (/»),] 
is insufficient to exclude the law of his domicile ascertained by 
the facts of the case (q). 

If an Englishman, domiciled abroad, has real estate (including 

[(A) L. R., 1 P. & D. 673. lia sequuntur personam ” was estab- 

(!) Vide post, Oh. VI. Sect. 4. lished to prevent, 1 H. Jj. Ga. 16.1 

(m) Including subjects by natu- (o) Stanley v. Semes, 3 Hagg. 376. 

ralization, Re Gaily, 1 P. D. 438 ; Ms f(p) Re Steer , 3 H. & N. 694.1 

Lacroix, 2 P. Div. 94. \q) As to the animus revertenai, seo 

(n) Bee Bug. R. P. S. 406*6 : being also Bruce v. Bruce , 2 B. & P. 229, n. 
the very result which the rule “ mobi- 
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in this definition property held by him for terms of years) in his qhaftsbi. 
native country, and also personal property there or elsewhere, he 
ought to make two wills, on^ devising his English lands, duly 
framed and executed for that purpose according to the forms of 
the English, law, and the other bequeathing, if permitted, his 
personal (or rather his moveable) estate conformably to the 
foreign law. Wills made under such circumstances require 
more than ordinary care, in order to avoid some perplexing 
questions arising out of the conflict in the laws governing the 
real and personal property respectively (r). 

Such questions may arise, and indeed have most frequently Ah to Scot- 
arisen, in regard to the property of Englishmen domiciled in land ‘ 
Scotland, or of Scotchmen domiciled in England ; the law of 
succession and testamentary disposition being, in some respects, 
different in these two sections of tho United Kingdom (*). Thus, 
in Balfour v. Scott (t), where a person domiciled in England died 
intestate, leaving real estate in Scotland, the heir was one of the 
next of kin, and claimed a share of the personal estate. To this 
claim it was objected, that, by the law of Scotland, the heir 
cannot share in the personal property with tho other next of kin, 
except on condition of collating the real estate ; that is, bringing 
it into a mass with the personal estate, to form ono common 
subject of division (u). It was determined, however, that he was 
entitled to take his share without complying with that obligation, 
the case being regulated as to the moveable property by the 
English law. 

In j Drummond v. Drummond (#) a person domiciled in Eng- 
land had real estate in Scotland, upon which he granted a 
heritable bond to secure a debt contracted in England. Ho 
died intestate ; and the question was, by which of the estates 
this debt was to be borne? It was clear that, by the English 
law, the personal estate was the primary fund for the payment 


(r) See Brodie v. Barry , 2 V. & B. 

(«) In Scotland there [was formerly] 
no direct power of disposing of real 
estate by will, but if there was a con- 
veyance previously executed accord- 
ing to the proper feudal forms, tho 
party might by will declare the use and 
trust to which it should enure. Per Sir 
W. Grant in Bivdie v. Barry , 2 V. & B. 
132. [But by 31 & 32 Viet. c. 101, s. 20, 
land in Scotland mav now be disposed 
of directly by will.] Where a domi- 
ciled Scotchman dies intestate, leaving 


infant children, and possessed of pro- 
perty in Scotland and England, tho 
Court of Session, it seems, appoints a 
factor to the children, to whom tho 
English Court grants administration. 
{Be Johnston , 4 Uagg. 182.) 

(t) Stated in Somerville v. Lord Somer- 
ville, 6 Ves. 750, and cited 2 V. & B. 
131 ; [and see Allen v. Anderson , 5 
Hare, 163.] 

(w) Ersk. Inst. Law of Scotland, 701, 
6th cd. 

(*) Cit. 2 V. & B. 132. 
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of debts. It was equally dear that, by the law of Scotland, the 
real estate was the primary fund for the payment of the herit- 
able bond. It was said for the Jtieir, that the personal estate 
must be distributed according to tho law of England, and must 
bear all the burdens to which it is by that law subjeot. On the 
other hand, it was contended that the real estate must go accord- 
ing to the law of Scotland, and bear all the burdens to which 
it is by that law subject. It was determined that the law of 
Scotland should prevail, and that the real estate must bear the 
burden (y). 

Speaking of these two cases, Sir Win. Grant has observed (a?) — 

“ In the first case, the disability of the heir did not follow him 
to England ; and the personal estate was distributed os if both 
the domicile and the real estate had been in England. In the 
second, the disability to claim exoneration out of the personalty 
did follow him into England ; and the personal estate was dis- 
tributed as if both the domicile and tho real estate had been in 
Scotland.” 

[But by tho law of Scotland, as of England, real estate is only 
a subsidiary fund for the payment of moveable debts ; and if the 
Scotch heir of a domiciled Englishman has paid them, the law 
of the domicile allows him to recover against the personal 
estate (s). Conversely, English rules of marshalling in favour 
of legatees will not be applied so as to throw on Scotch real 
estate debts of a domiciled Englishman, to which it could not 
be made liable by tho lex loci (a). 

In all these cases the claim of the Scotch heir to exoneration 
or his liability to be charged was enforced by English Courts in 
distributing the personal estate only where the laws of both 
countries agreed in conceding the claim or imposing the charge. 

Even before Lord Kingsdown’s Act a will of personalty made 
under a power formed an exception to the general rule, mobilia 
sequuntur personam; for if executed in the particular form 


[(y) But an express direction by a. 
testator domiciled In England for pay- 
ment of all bis debts out of a specified 
fund will include the heritable bond, 
Maxwell v. Maxwell , L. R. } 4 H. L. 
506. Locke King's Acts (post, CL. 
XL VI.) do not extend to Scotland. 
A heritable bond will not pass by 
* on English will ; Jemingham v. Her- 
bert, 4 Hubs. 388 ; but where there is 
an English security, and the debt is 
further secured by a Scotch heritable 


bond, the debt will pass by an English 
will, BuccUugh ▼. Hoare , 4 Mad. 467 ; 
Oust v. Goring , 18 Beav. 383. See 
further as to the nature of heritable 
bonds, BeU’s Commentaries on the 
Laws of Scotland, 206; Ersk. Inst. 
194. 

(5) Bari of Winchelsca v. Garettg , 
2 Keen, 293. 

(a) Harrison v. Harrison. L. K., 8 
Ch. 342. 
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[required by the power, it was, as it will still be, good without chapter i. 
reference to the testator’s foreign domicile, because the appointee 
takes, not under the instrument exercising, but under tho instru- 
ment creating the power (b) ; and the latter instrument is to bo 
construed according to the law of the place where it is executed, 
if it deals with moveables, and according to the lex loci rei sitco 
if with immoveables (c). However, in D'Huart v. Harknm (</), 
where by on English instrument power was given to appoint a 
money fund “ by will duly executed,” it was held that this did 
not mean any one particular form of will recognized by the law 
of this country, but any will entitled to probate here, and that 
the will of the donee, having been admitted to probate, was, 
therefore , a good exercise of the power. Thus it came back to 
trying the validity of the will by the law of tho testatrix’s 
domicile (e). She was domiciled abroad, and her will conformed 
to the law of her domicile. If she had been domiciled here the 
will would not have been a valid appointment (/). But if a 
power requires a will to be executed in a particular form, a will 
executed in that form may be a valid appointment, though not 
executed according to tho law of tho domicile (jj). 

Another exception to the general rule oxists whoro by treaty nor where 
between this country and the country of domicile it is agreed trlStyto tho 
that tho English law shall prevail. Thus subjects of the contrary. 
Ottoman Empiro cannot dispose of their property by will, but 
by treaty English subjects domiciled there are allowed to do 
so, and their wills must be executed according to tho English 
law (/*). 

A statement of some of tho more important rules for ascer- Domicile how 
taining the domicile of a testator or intestate, and a reference to 11806 m 
some of the cases of most frequent occurrence, may here be 

made (/). The law attributes to every one os soon as he is bora Domicileof 

origin 

[(A) Tatnall v. Man key, 2 Moo. P. C. Construction no ground on which to 

G. 342 ; Me Alexander , 1 Sw. & Tr. build its argument, vide post, Oh. II. 

454, n., 29 L. J„ Prob. 93; Re Hally - (/) Re bah/ a Settlement , 25 Bcuv. 

burton , L. R., 1 P. & D. 90. 456. 

(c) Story, Confl. c. viii.; 3 Burge, 07) Per Rom illy, M.R., 34 Bear, 

pt. 2, c. 20. 32S. 

(d) 34 Bear. 324, (case before Lord (A) Malta** v. Malta** , 3 Curt. 234, 

Kmgadown % a Act.) 1 Rob. 67, 7 Jur. 135, 8 Jur. 860, 2 

(e) It is presumed that tho will was No. Gas. 33, 3 No. Caa. 257.] 

proved in the ordinary way, and not (t) See Lord Weatbur/a judgment, 

merely on an aUegation that it was in Udny v. Udny, L. R., 1 H. L. So. 441. 

execution of a power (Bamea r. Vincent, By stat. 24 k 25 Viet. c. 121, rules are 
6 Moo. P. G. 201). The latter pro- made for determining the question of 
ceeding would hare decided nothing, domicile as between this country and 
and would hare given tho Court of any other with which the sovereign may 
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[the domicile of his father if he be legitimate, and the domicile 
of the mother if illegitimate. This is the domicile of origin, 
and is involuntary. Other domioileB, including domicile by 
operation of law, as on marriage, are domiciles of choice. For 
as soon as an individual is sui juris, it is competent to him to 
elect and assume another domicile, tho continuance of which 
depends upon his will and act. When another domicile is put 
on, the domicile of origin is for that purpose relinquished, and 
remains in abeyance during the continuance of the domicile of 
choice, but it revives and exists whenever there is no other 
domicile (as when the domicile of choice is in fact abandoned (£) 
with the intention of never returning), and it does not require 
to be regained or reconstituted animo et facto in the manner 
which is necessaiy for the acquisition of a domicile of choice (/). 
Domicile of choice is constituted by residence freely chosen and 
intended to continue for a non-limited period; and length of 
residence is a most important ingredient from which to infer 
the animus manendi (#;).] 

Where an Englishman or Scotchman divides his time about 
equally between the two countries, the actual domicile is some- 
times difficult to be ascertained, from the absence of prepon- 
derating evidence in favour of either. Such was the case of Lord 
Somerville (w), a Scotchman by birth and extraction, originally 
domiciled in Scotland, who [was elected a representative peer 
for Scotland], took a house in London, and lived there half the 
year, the remainder of which ho spent in Scotland, where he 
still had an establishment: he died at his houso in London. 
Sir It. P. Arden , M. R., after an elaborate argument, held that 
the original domicile remained unchanged, and, consequently, 
the succession to the personal property of the deceased nobleman 
(who had died intestate) was to be governed by the law of Scot- 
land. The argument in favour of the English domicile was 
urged on behalf of the relations of the half-blood, whom the law 
of Scotland excluded. Had the deceased nobleman had no 

have entered into a convention for that (/) King v. Foxicell, 3 Ch. D. 618. 

purpose. As to the operation of this (mi) Cockrell v. Cockrell, 25 L. J., 

act see Sugd. R. P. S. p. 405. Ch. 732; Doucet v. Geoghegan , 9 Ch. D. 

Domicile is distinct from allegiance 441.] 
or nationality, per Lord Westbury , (;*) 5 Ves. 750, [and see Forbes v. 

L. R., 1 H. L. Sc. 459 ; Brunei v. Forbes , Kay, 353. The duties of an 

Brunei, L. R., 12 Eq. 298. English peer as such do not prevent 

(k) The 'intention without the act his acquiring a foreign domicile, HamU- 
of abandonment is insufficient, Be ton v. Dallas, 1 Ch. D. 257. For the 
Baffenell, 3 Sw. & Tr. 49, 32 L. J., purposes of succession a man cannot 
Prob. 203. have more than one domicile, ib. • 
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original domicile in either of the two countries, whioh in his crakeb i. 
later life he alternately made his home, the difficulty of apply- 
ing the principle adopted by the M. R. as tho ground of his 
decision would have been gr&itly increased ; in suoh a case the 
question would be, whether this state of things did not let in 
the original (•. c., in the case supposed, the foreign) domicile. 

[In oases of residence equally divided between two places, it 
has been said that the wife’s constant residence in one of thorn 
is strong evidence of animus in favour of domicile in that 
place (a).] 

“ The question of domioile,” said Lord Loughborough , in the 
case of Bempde v. Johnstone (p) 9 “ prima facie, is much more a 
question of fact than of law. The actual place where a person 
is, is primft facie, to a great many purposes, his domioile. You 
enoounter that, if you show it is either constrained, or from the 
necessity of his affairs, or transitory, that ho is a sojourner, and 
you take from it all character of permanency. If, on the con- 
trary, you show that the place of his residence is the seat of his 
fortune, or the place of his birth, upon which I lay the least 
stress ; but, if the place of his education, where he acquired all 
his early habits, friends and connections, and all the links that 
attach him to society aro found thore ; if you add to that, that 
he had no other fixed residence upon an establishment of his 
own, you answer the question.” 

[If the residence is “constrained” by external necessity, as Residence of 
by the duties of military or naval service (q ) ; or of a temporary ne f CB8lty, i 
political (r) or judicial (#) office ; by imprisonment (/), or by 
flight from civil commotion or revolution (tt) ; it will not confer 


[(o) Forks v. Forbes , Kay, 364. But 
see por Wichens, V.-C., Douglas v. 
Douglas , L. R., 12 Eq. 017.] 

(p) 3 Vos. 201 [ Udny v. Udny, sup.; 
Stevenson v. Masson , L. R. f 17 Eq. 78. 

(q) Fhillim. Domioile, p. 79. Per- 
rons entering the military servico of a 
foreign state acquiro tho domicile of 
that state, ib. Where, as in the 
United Kingdom, different laws pre- 
vail in different parts, a domicile in 
one, as Jersey or Scotland, is not 
altered by entering the military or 
naval service of the kingdom, Re 
Fatten , 6 Jur., N. 8. 151; Brown 
v. Smithy 15 Beav. 444. But service 
under the East India Company gave 
an Indian domicile, Bruce v. Bruce % 
2 B. & P. 229 ; Forbes v. Forbcs t Kay, 
356. However, with a few immaterial 


differences, tho stat. 1 Viet. c. 26 was 
made law in India by an act of council, 
No. 25, a.d. 1838, and applies to all 
wills made on or after 1st February, 
1839. And by tho Indian Succession 
Act (Act X.), 1865, succession to im- 
moveable property in India is regu- 
lated by tho law of India ; that to 
moveables by the law of the domicile. 
See Macdonald v. Macdonald , L. R., 14 
Eq. 60. 

(r) Alt. -Gen. v. Pottinger 9 6 H. & 
N. 733, 747, Governor of the Cape and 
of Madras. 

(«) Att.-Gen. v. Rowe t 1 H. & C. 31, 
Chief Justice of Coylon. 

(0 Fhillim. on Domicile, p. 87. 

(if) De Bonmral y. Dc Bonneval , 1 
Curt. 856. 
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BY WHAT LOCAL LAW 


GHAPTKBX. 


—as trader. 


Officer on 
half-pay. 


Residence 
for health's 
sake. 


[a domicile. »So, neither an c ambassador (#), nor a consul (y), 
loses his original domicile by residence in the foreign country 
where he is accredited. But if a consul engage in trade there, 
his character of consul is, for somb purposes at least, merged in 
that of merchant (z). And if, being already domiciled in a 
foreign country, a man bo appointed by his own sovereign 
ambassador (a) or consul (b) in that country, his original do- 
micile is not thereby restored quoad succession to personal 
property. On the other hand, a life employment abroad in the 
public service alters the domicile (c). 

One who settles as a trader in a foreign country will thereby 
oommonly acquire a domicile in that country (d ) ; nor is the 
contrary to be inferred merely because, being a British subject, 
he has the benefit of treaties which, without making special 
provision for testamentary questions (<?), seoure to him certain 
immunities and privileges, and because he invariably acts and 
regards himself as an Englishman (/). Nor will his being 
on officer in the British servico on half-pay, and (in order to 
retain his pay) requiring and obtaining leave of absence (y), 
nor being an officer on unlimited furlough, subject to a positive 
obligation to return to duty when ordered (A), prevent his ac- 
quiring a domicile other than British ; though such on obliga- 
tion would be strong to rebut any presumption that a domicile 
was contemplated in a foreign country where the obligation 
could not bo enforced, for an intention contrary to duty is not 
to be presumed (**). 

Residence in any place for health’s sake is of dubious import; 
and further manifestation of intention is requisite beforo such 
residence can be assumed to be permanent (A).] 


[(a?) StGry, Confl. n. 48 ; PhiUim. on 
Dom. p. 79. 

(y) Shai'pe v. Crispin, L. R., 1 P. & 
D. 611. 

(s) PhiUim. on Domioilo, pp. 124, 
126. By the rules of their service 
British Consuls are forbidden to take 
part in mercantile affairs. Sharpe v. 
Crispin, L. R., 1 P. & D. 617. 

(а) Heath v. Sampson, 14 Beav. 441; 
Att.-Qen . v. Kent , 1 H. & C. 12. 

(б) Sharpe v. Crispin, L. R., 1 P. & 
D 611. 

(r) Commissioners of Inland Revenue 
y. Gordon 9 s Executors, 12 Cos. Court 
Sess. 667. The cases decided on servico 
with the East India Company, sup. 
n. (o), are to the like effect. 

(d) Cockrell v. Cockrell, 2 Jur., N. S. 
727; 25 L. J., Ch. 730; Allardiec v. 


Onslow, 12 W. R. 397 Eoncet v. 
Qcog began, 9 Ch. D. 441. 

(e) Maltass v. Maltose, 3 Curt. 231, 
1 Rob. 67, 7 Jur. 135, 8 Jur. 860, 2 
No. Cas. 33, 3 No. Cas. 257. 

(/) Moore v. Sudd, 4 Hagg. 346. 

(y) Cockrell v. Cockrell , 26 Jb. J., Ch. 
730. See also Commissioners of Inland 
J Revenue v. Gordon's Executors, 12 Cas. 
Court Sess. 667. 

(A) Att.-Geti. v. Fottinger, 6 H. & 
N. 733, 747 ; Forbes v. Forbes, Kay, 
359. Sccus, if the furlough be for a 
limited period; Craig it y. lewin, 3 
Curt. 435, 7 Jur. 619, 2 No. Cas. 185. 

(0 Hodgson y. He Beaucheme, 12 
Moo. P. C. C. 285. 

(A) See Hoskins y. Matthews, 8 D. 
M. & G. 13 ; aud per Wood, V. C., 
Kay, 367.] 



WILLS ABE REGULATED. 


It has been made a question, whether infant children, who, ciuim i. 
after the death of the father, remain under the care of their Damidie of 
mother, follow the domicile which she may from time to time children ' 
acquire, or retain that which thflir father had at his death, until 
they are capable of gaining one by acts of their own. Tho 
weight of authority in such cases seems to be in favour of the 
mother’s domicile ; and, therefore, whero an Englishman domi- 
ciled in Guernsey, died there, and the widow came to, and took 
up her residence in England, bringing her children with her; it 
was held, that the succession to the personal property of two of 
her children, who died there at an early age, was to be governed 
by the law of England, there being no ground to impute the 
removal to fraudulent intention (/). 

(/) Pottinger v. Wightman , 3 Mcr. So in tho case of ono lunatic from 
67 ; but see Story, b. 46. [The general infancy, Sharpe v. Crispin, L. R., 1 P. 
rule is well known that infante and & D. 611. But tho Hcopo of this 
married women cannot change their treatise does not admit of a full exposi- 
domicile by their own acts. Sco Kay, tion of tho law of domicile ; this will 
353, Robins v. Dolphin , 1 Sw. & Tr. ho found in hooks specially devoted to 
37, in D. P. 29 L. J., Proh. 11 ; Re tho subject ; and seo Hayes & Jarman 
Daly's Settlement, 25 Beav. 456 ; Yd- Cone. Forms of Wills, p. 643, 8th cd. 

\ verton v. Yelverton , 29 L. J., Matr. 34. by Dunning.] 



CHAPTER II. 

FORM AND CHARACTERISTICS OF THE INSTRUMENT. 


A will is an instrument by which a person makes a disposi- 
tion (a)'O^his property to take effect after his decease, and which 
is in its own nature ambulatory and revocable during his life. 
It is this ambulatory quality which forms the characteristic of 
wills; for, though a disposition by deed may postpone the 
possession or enjoyment, or even the vesting, until the death 
of the disposing party, yet the postponement is in such case< 
produced by the express terms, and does not result from the 
nature, of the instrument. Thus, if a man, by deed, limit lands 
to the use of himself for life, with remainder to the use of A. 
in fee, the effect upon the usufructuary enjoyment is precisely 
the same as if he should, by his will, make an immediate devise 
of such lands to A. in fee ; and yet the case fully illustrates the 
distinction in question ; for, in the former instance, A., imme- 
diately on the execution of the deed, becomes entitled to a 
remainder in fee, though it is not to take effect in possession 
until the decease of the settlor, whilo, in the latter, he would 
take no interest whatever until the decease of the testator should 
have called the. instrument into operation. 

[A will may bo made so as to take effect only on a con- 
tingency, and if the contingency does not happen the will 
ought not to be admitted to probate (l>). The contingency will 
generally attach to every part of tho will, c.g. to a clause 
revoking former wills (c). But a codicil in other respects con- 
tingent will be admitted to probate if it expressly confirms the 
will, for this operates as a re-execution of the will (d) . A reference 
to some impending danger is common to most qf these cases, 

[(«) Where one by will said, “I Jur., N. S. 142. 

propose to give the residue by codicil, (b) Parsons v. Lanoe. 1 Vos. 190, 1 

or otherwise to let it devolve as if I Wils. 243; Sinclair v. Roue, 6 Ves. 607. 
had died intestate,” and ho left no (c) Re Hugo, 2 P. D. 73. 

codicil, he was held not to have dis- (d) Re I)a Silva , 30 L. J., Prob. 

posed of the residue, Ash v. Ash, 10 171. ■ 
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[and the question is whether the possible occurrence of the event chapter n. 

is* the reason for the particular disposition which the testator 

makes of his property, as where he says, “Should anything 
happen to me on my passage to W., I leave,” &c. (g) ; or only 
the reason for making a will, as where he says, “ In case of 
accident, being about to travel by railway, I bequeath,” &c. (/). 

A will may also be made contingent on the assent of another 
person (g)- 

A will, intended to take effect as an exercise of a power, is 
not necessarily conditional on the existence of the power, if the 
testator has an interest independent of the power (A) or a power 
not expressly referred to (/') sufficient to support the disposition : 
for if an intention appears to dispose of the property, it matters 
not that the testator mistook the origin or nature of his dis- 
positive power. 

Where the will is in terms clearly contingent, and the con- 
tingency has failed, the will cannot either as to real estate (A), 
or, sinco 1 Viet. c. 26, as to personal estate (/), bo set up but 
by some act amounting to a re-execution of it (w). Without 
some such act it is a nullity, and a provious will stands un- 
revoked (?/). When on the death of the testator the event is 
still in suspense, general probate will be granted at oneo(o). 

Of course the question still remains open what effect the will 
is to have. 

Two or more persons may make a joint will, which, if properly Joint will, 
executed by each, is, so far as his own property is concerned, 
as much his will, and is as well entitled to probate upon 
the death of each as if he had made a separate will (/>). 

But a joint ’will made by two persons, to take effect after tho 


[(*) Roberts v. Roberts , 1 8w. & Tr. 
337, 31 L. J., Prob. 46; Re Porter , 
L. It., 2 P. & D. 22 ; Re Robinson , ib. 
171 ; Lindsay v. Lindsay , ib. 450 ; Re 
Hugo, 2 P. D. 73. 

If) Re Thome , 4 Sw. & Tr. 36, 34 
L. J., Prob. 131 ; Re Dobson , L. It., 1 
P. & D. 8$ ; Re Martin , ib. 380. 

(g) Re Smith , L. K., 1 P. & D. 

(A) Southall ▼. Joitrs, 1 Sw. & Tr. 
208, 28 L. J., Prob. 112, 30 Bear. 187; 
Sing v. Leslie, 2 H. & M. 68. 

(i) Re Wilmot, 29 Bear. 644 ; Bruce 
t. Bruce, L. It., 11 Eq. 371* 

(k) Parsons v. Lanoe, 1 Yea. 190, 1 
Wils. 243. 


(/) Roberts v. Roberts , sup. ; Re Winn, 

2 Sw. & Tr. 147. Seciis, lK*foro l 
Viet. c. 26, Burton v. Vollingwood, 4 
Hagg. 176; Strauss v. Schmidt , 3 
Phillini. 200. 

(mi) Re Cawthron , 33 L. J., Prob 
23. 

(m) Re Robinson, L. It., 2.P. & D. 
171. 

(o) Re Cooper, 1. Deane, Eccl. B. 0. 
It in presumed, though it is not so 
stated in the report, that tho diildren 
wero minors. See also Re Bang ham, 

1 P. D. 429. 

(p) Re Stracey, 1 Deane, Eccl. B. 6, . 
1 Jur. N. S. 1177. 


J. — VOL. I. 


C 
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CHAPTER II. 


Separate wills 
of separate 
properties. 


Will in pencil 
or with blanks 
valid. 


Form of wills. 


Instruments 
in tho form 
of deeds, 
agreements, 
&o. held to 
be testa- 
mentary. 
Instrument 
commencing 
as an inden- 
ture, but 
ending as a 
will. 


Instrument 


[death of both, will not be admitted to probate during the life of 
either (y). # 

If a testator makes separate wills of separate parts of his 
proporty, they need not all bo # proved together (r), unless one 
incorporates another, as by expressly confirming it (*). 

A will may be written in penoil (/). But where a printed form 
was filled up partly in ink and partly in pencil, and the writing 
in ink made sense with the form without help from the writing 
in pencil, part of which was written over by the ink, the ink 
writing alone was held to be the will (u). A will is not invalid 
by reason of blank spaces having been left in it (#).] 

The law has not made requisite, to the validity of a will, 
that it should assume any particular form, or be couched in 
language technically appropriate to its testamentary character. 
It is sufficient that the instrument, however irregular in form 
or inartificial in expression, discloses the intention of the maker 
respecting the posthumous destination of his property ; and, if 
this appear to be the nature of its contents, any contrary title or 
designation whioh he may have given to it will be disregarded. 

Thus (y), a deed-poll, and even an agreement or other instru- 
ment between parties, has repeatedly been held to have a tes- 
tamentary operation. As, in Hixon v. Wytham (s), whore A. 
by indenture made botween him on the one part, and B. and C. 
of the other port, in consideration of 5/., bargained and sold to 
them certain lands in trust to sell after his decease, and directed 
the money to arise by the sale to be employed in the payment 
of certain sums therein mentioned, and the rest thereof, and all 
his personal estate, he gave and bequeathed (for the language 
was here changed to the first person) in favour of certain per- 
sons. A. made B. and C. executors of his will; and signed, 
sealed, published and declared the instrument as his will in the 
presence of several witnesses. The Court declared this to be a 
good will. 

So, in Qreen v. Proude (a), where, by instrument entitled 

[(q) Re Raitte , 1 Sw. & Tr. 144. (a?) Comely v. Gibbons , 1 Rob. 705, 

(>•) Re Astor , 1 P. D. 150. 0 No. Gas. 679 ; Re Kirby , 1 Rob. 709. 

(*) Re Harts, L. R., 2 P. & D. 83. 6 No. Cas. 693.] 

See further on incorporation, post, (y) West's ease , Mo. 177, pi. 314; 
Chap. VI. Manly v. Zakin , 1 Hagg. 130; Re Hum, 

(f) Bateman v. Pennington , 3 Moo. ib.488; Henderson y. Z'arh'idge, lRuss. 
P. C. C. 223; Kell v. Charmer , 23 479. 

.Jteav. 195 ; and sco Lucas v. James , 7 (s) 1 Ch. Cas. 248 ; 8. C. Finch, 195. 

Hare, 419. (a) 3 Kcb. 310; #. C. 1 Mod. 117. 

(if) Re A Jams, L. R., 2 P. & D. 367. 
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“ Articles of Agreement,” made between A. of tho ono part, and 
B. of the other part : it was agreed between them that A., being 
sick in body, gives, &o. ; in consideration whereof B. promised 
to pay several sums of money. The instrument concluded in 
the ordinary manner of deeds, i.e. “in witness whereof the 
parties have hereunto interchangeably set their hands and seals.” 
This instrument was delivered as a deed; but it was hold to bo 
testamentary, and as such revocable, and the Court seems to 
have been influenced by the circumstance, that the person who 
prepared it was instructed to make a will. 

Again, in Peacock v. Monk (6), where A., being about to 
settle his affairs, upon the same day made two instruments; 
one ho called a deed, by way of agreement between him and 
B., and the other he called a will. By the deed, ho put 4, 000 A 
into the hands of B., to pay to A. himself an annuity for life of 
160/., and afterwards to pay 1,000/. a-piece to 0. and D. if they 
survived him, and an annuity of 100/. to B. for lifo if slio 
survived him, tho residue to B. There was a proviso, that if 
the 160/. annuity was in arrear, B. should repay the 4,000/. to 
A., to be placed out in tho joint names of A. and B. (c). By 
the will B. was appointed executor and mado residuary legatee. 
Lord Hardwickc said, “ B. being both executor in the will and 
contractor in the deed, and both instruments being executed at 
the same instant (as it must be taken, being on the same day), 
it speaks the whole to be a testamentary act. In several oases, 
the nearness of one act to another makes the Court take them as 
one ; so that it is a testamentary act, though not strictly so, 
because not revocable”^/). The cose of Tonikyns v. Lad- 
broke (e), before the same Judge, was very similar in its 
circumstances. A., a freeman of London, two days before his 
death, executed a will and a deed, by the last of which ho 
assigned 5,000/., part of his porsonal estate, to trustees, to tho 
separate use of his daughter. Lord Hardwickc held that this 
was a testamentary act, and, as such, a fraud on the custom, 
which allows a freeman to give away his personal estate by act 

(6) 1 Ves. 127 ; Belt’s Suppl. 82. “ who could not tako by his own 

(<?) This dauso showed that tho in- will.” 
strument was designed to operate in (d) By this observation it should 

the donor’s lifetime. In a much earlier seem, that his Lordship thought that 

case ( Audley's case, 4 Leon. 166), it the instrument might be testamentary, 
appears to have been considered as for some purposes, but not for others ; 

conclusive against the construing of [os to which, sec Doe v. Crow, 8 Q. B. 

an instrument as a will, that by it an 714, stated post, p. 26.] 

estate wun to be taken by the maker, (e) 2 Ves. 591. 


chapter n. 
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Agreement.” 
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neous deed 
and wiU both 
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20 


FORM AND CHARACTERISTICS 


CHAPTEB n. 


Instrument in 
form of deed- 
poll, held 
testamentary. 


Remark upon 
JIahergham v. 
Vincent . 


Att.-Gcn. v. 
Jones . . 
Whether 
property pro- 


settled by 


in extremis , provided he divest himself of all property in it ; but 
not if he reserve to himself a power over it. Hogg v. Lashley , 
decided in D. P. (/), is confirmatory of the same principle ; an 
instrument, executed in the form of a Scotch settlement, (for 
lands in Scotland were not then disposable by will,) but con- 
taining dispositions intended for the most part to take effect 
after the decease of the maker, having been by the House ad- 
judged to be testamentary. 

Again, in Habergham v. Vincent (g) 9 where A., by his will 
duly executed and attested, devised his freehold and copyhold 
estates to certain uses, with remainder to such persons and for 
such estates as he by any deed or instrument in writing, to bo 
executed by him and attested by two witnesses, should appoint. 
By an instrument executed on the following day, under the 
hand and seal of the testator, stamped and concluded like a 
deed, the testator recited this power in his will, and then 
proceeded thus: — “Now know ye, that, by this my deed-poll, I 
do direct and appoint that my trustees (naming them) shall 
immediately after,” &c., convey to certain uses, &c. It was 
held by Lord Loughborough , assisted by Wilson and Butter , JJ., 
that the second instrument was testamentary. Butter, J., said, 
that the cases had established that an instrument in any form, 
whether a deed-poll or indenture, if the obvious purpose is not 
to take place till after the death of the person making it, 
shall operate as a will. In one of the cases there were ex- 
press words of immediate grant, and a consideration to support 
it as a- grant; but as, upon the whole, the intention was that it 
should have a future operation after his death, it was considered 
as a will. 

The consequence in this case of holding the instrument to be 
a codicil to the will was, that it operated on the copyholds, but 
not on the freeholds, for want of an adequate attestation ; the 
Court being decidedly of opinion that a testator could not, by a 
will attested by three witnesses, reserve to himself a power to 
dispose of freehold estates by an unattested codicil. 

The question, whether an instrument in the form of a deed 
operated as a will, was much discussed in Att.-Gen. v. Jones (A), 
- where A., by indenture dated March 25, 1813, assigned, for a 
nominal pecuniary consideration, certain leasehold property to 


(/) 7th of May, 1792, stated 3 Hagg. 
415, n. 


(g) 2 Ves. jun. 204, 4 B. C. C. 356. 

(h) 3 Price, 368. 
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G. and D. ; also certain stock in the funds, with the dividends 
which should be due thereon at his decease, the arrears of any 
pension that might be due to hiyi at his death, and his household 
furniture, &c., and all other his personal estate then belonging 
to him, or which should belong to him at his decease, upon trust 
for himself for life, and after his decease, for B. (an illegitimate 
daughter). The instrument reserved to A. a power of revocation 
by deed or will. By will, dated April 16, 1813, A. confirmed 
the deed except as to certain particulars, which he specified, 
and appointed the same persons as were trustees in the deed 
executors. A. did not transfer the stock, or part with tho 
possession of the assigned property, or even communicate to the 
trustees the existence of the deed, which he retained in his own 
custody. The question was, whether the property assigned by 
it was liable to the .legacy duty ; and three of tho Barons of the 
Exchequer decided in the affirmative, adverting, in tho course of 
very long judgments, to the circumstance that tho consideration 
was nominal ; that the trust for the grantor was not to receive 
the dividends merely, but implied a power in him to dispose of 
the property as he should think proper (/) ; that ho kept tho 
deed in his own possession ; never transferred the stock to tho 
trustees, nor invested them with the control of the property, or 
even informed them of it ; that, though the legal estate teas in the 
trustees (for this with singular inconsistency was admitted), tho 
actual ownership remained with the grantor; that tho deed 
professed to grant the property of which tho maker should be 
possessed at the time of his decease, which, otherwise than as a 
will, it could not do ; that it contained a power of revocation by 
the most informal instruments; and, lastly (on which great 
stress was laid), that the will, by referring to and confirming the 
deed, “ threw a testamentary character over tho whole.” Woody 
B., in support of his contrary opinion, relied not only on the 
form of the instrument, which was perfect as a deed, but on its 
effect; which, he said, was to vest the legal estate in the 
leasehold property in the trustees instanter ; and teas there, he 
asked, a case where the estate passed by a will in the lifetime of the 
testator ? He argued, that the confirmation of it in the subse- 
quent will made no difference. “ Suppose,” he said, “ there had 
been no power of revocation, would it not have been valid as a 
deed P and suppose, in that case, the party had made a will, 


OUATTKB IX. 

deed 
liable to 
legacy duty. 


(i) It was merely for the use and benefit of A. for life. 



22 


CHAPTER IT. 


Remarks 
upon Att.- 
Gen. y. Jotm, 


FORM AND CHARACTERISTICS 

• 

disposing of the property differently, that will would not avail 
against a deed ; but the deed, notwithstanding the alteration 
of the will, if he had not reserved the power, would prevail 
against the will. That shows it as a deed. If, on the other 
hand, he had made a will, and then another, the second would 
have been a revocation of the first.” 

The principle of this decision has been generally condemned : 
indeed, the reasoning of some of the learned barons seems very 
inconclusive and unsatisfactory. The reliance placed on the 
power of revocation was especially unfortunate; for the insertion 
of such a clause, so far from indicating an intention to make a 
will, imparts quite a contrary colour to the transaction, as a will 
wants not an express power to render it revocable. The fact, 
too, of the assignment being extended to all the property of 
which the grantor should happen to be possessed at his decease, 
shows only that he attempted to include what he oould not, and 
not that he meant to resort to a different species of disposition. 
Nor do the arguments founded on the retention of the custody 
of the deed (k) and the possession of the property appear to be 
more convincing; for, though these circumstances are often very 
important when the claims of creditors and purchasers are under 
consideration, yet it has never been ruled, that in order to render 
a settlement binding on the settlor’s own representatives the deed 
must be disolosed, and the possession of the property relinquished 
by him; on the contrary, dispositions of property by a deed 
taking effect inter vivos, have often been supported under such 
circumstances. Still more difficult is it to accede to the position, 
that the referenco to the settlement in the subsequent will “ threw 
a testamentary character over the whole.” Testators frequently 
refer to, for the purpose of confirming, some antecedent disposi- 
tion of property by deed ; and it has never been surmised that 
such confirmation rendered the instrument referred to testa- 
mentary. If testamentaiy for one purpose, it must be so for 
eveiy purpose; and hence we are forced to conclude that if B., 
the cestui que trust, had died in her putative father’s lifetime, 
the property in question would have gone, not to her represen- 
tatives (which if she had died intestate and unmarried would 
have let in the title of the crown), but to those of the settlor, 
who would necessarily have been entitled, under the doctrine of 
lapse, if the instrument were to be construed as a will ! 

[(A) See Alexander v. Prams, 7 D. M. & G. 630 ; S. C. y nom. Jeffries v. 
Alexander , 8 H. L. Ca. 694.] 
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A similar question arose in Tompson v. Browne (/), which was qhaptkb u. 
as follows: — By on indenture of settlement dated August 19, Tompwn v> 
1823, made between A. of the f^rst part, B. of the second part, Browne. 

C. and D. (natural daughters of A. and B.) of the third part, r^r^glifo 
and E. and P. of the fourth part, after reciting that A. was Jjjk*** 
desirous of making some provision for their children C. and D., power of re- 
and had therefore lately transferred into the joint names of E. thSt the pro- d 
and F., the sum of 6,090/. new 4 per cent. Bank Annuities ; it perty was not 
was then witnessed, that E. and F. and the survivor, &c., should legacy duty, 
stand possessed of the said stock, upon trust, to permit A. or his 
assigns to receive the dividends during his life; and after his 
decease, upon trust, to appropriate so much of the stock as would 
produce 80/. per annum, and pay the dividends thereof, to B. 
for her life; and as to the residue of tho stock, and also, after 
the decease of B., as to the appropriated fund, upon trust, to 
transfer the same to G. and D., in equal shares, at the age of 
twenty-five or marriage. The settlement contained a power to 
A. to revoke the trusts and appoint any others in lieu thereof. 

A. and B. being both dead, the cestuis que trust claimed a 
transfer of the fund; and the question raised by the trustees 
was, whether the instrument was not testamentary, and the 
fund accordingly subject to legacy duty ¥ The affirmative was 
attempted to be maintained on the authority of Att.-Gen. v. 

Jones ; but Sir C. C. Pepys , M. R., decided that the legacy- 
duty did not attach. “ The decision in Att.-Gen. v. Jones," he 
said, “seems to have proceeded upon the ground that, under the 
circumstances of that case, nothing passed from the makor of the 
instrument, so as to entitle any other person to interfere with his 
property in his lifetime. If there be anything in that decision to 
support the notion, that where a person by deed settles property to 
his own use during his life , and after his decease for the benefit of 
other persons, a power of revocation reserved in such a deed alters 
the character of the instrument, and renders it testamentary, and 
consequently subject to legacy duty, I can only say that if this were 
law, a great number of transactions, of which the validity has never 
been doubted, would be liable to be impeached .” 

Although the remarks of the M. R. are expressed with great 
caution, they leave no doubt of his opinion of Att.-Gen. v. Jones 
[and when that case was cited to Lord St. Leonards in D. P. (m) 9 
he said, “ That case is quite wrong.” 


(*) 3 My. & K. 32. 


[(w) Brown v. Att.-Gen., 1 Mucq. Sc. Ap. So. 
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CHAPTER n. 


Instrument 

stamped, and 
registered, 
not testamen- 
tary. 


Rule in Pro- 
bate Court 
as to instru- 
ments testa- 
mentary in 
substance : 


— bills, notes, 
&o. 


Instruments 
in the form of 
present or 


[In Majoribmiks v. Hovenden (n), an instrument commencing 
with a recital, and haying an attestation clause, like a deed-poll, 
and sealed, stamped, and registered, was held by the same 
learned Lord not to be invested with a testamentary character 
by the mere nature of the power (a power to appoint by will, 
misrecited as a power to appoint by deed or will) under whioh it 
purported to be made. The fact of registration as a deed appears 
to have been deemed almost conclusive against its testamentary 
character.] 

The Probate Court (before which, of course, questions of this 
kind are most frequently agitated) act fully up to the principle 
which regards as testamentary any instrument that is designed 
not to take effect until the maker’s decease, though assuming 
the form of a disposition inter vivos ; and more especially if it be 
incapable of operation in the intended form (o ) ; and accordingly, 
in repeated instances, probate has been granted of such irregular 
documents, as the assignment of a bond by indorsement (p) 9 
receipts for stock and bills indorsed (<?), a letter (r), marriage 
articles (*), and promissory notes, and notes payable by executors, 
in order to avoid the legacy duty (t), [and cheques on a banker (w), 
even though the testator made a subsequent will containing a 
clause revoking any former will or codicil («?)]. On the same 
principle, Sir J. Nicholl admitted to probate, as testomentaiy, 
the drafts of three bonds, prepared in the lifetime of the 
deceased^ and intended to be executed by him, to the trustees 
of the marriage settlement of his three daughters, in substitution 
for legacies which he had, by a revoked will, bequeathed for the 
benefit of the daughters, and the execution of which bonds was 
prevented by his death (#). 

[So papers in these words, “ I 'wish A. to have my bank book 
for her own use” (y ) ; " I hereby moke a free gift to A. of the 


[(*) 1 Dru. 31.] 

(o) But now that all wills require 
attestation by two witnesses, the vali- 
dity of an instrument as an actual 
disposition of property would, if not 
so attested, depend on the mainte- 
nance of its non -testamentary cha- 
racter; [ Mitchell v. Smith , 33 L. J., 
Ch. 696.] 

(p) Musgrace v. Down, T. T. 1784 ; 
cat. 2 Hagg. 247. 

(y) Sabine v. Goate and Churchy 1782; 
cit. 2 Hagg 247. 

(r) Drybutter v. Hodges, E. T. 1793; 
cit. 2 Hagg. 247 ; [and see Passmore 
v. Passmore, 1 Phillim. 218; MeMundy, 
7 Jur., N. S. 62, 30 L. J., Prob. 85.] 


(s) Mamell v. Walton, T. T. 1796; 
cit. 2 Hagg. 247. 

if) Maxes v. Skute, H. T. 1799 ; cat. 
2 Hagg. 247 ; [and see 4 Ves. 666; 
Jones v. Nicolay , 2 Rob. 288, 14 Jur. 
675 ; Me Marsden, 1 Sw. & Tr. 642. 

(u) Bartholomew v. Henley, 3 Phillim. 
317. 

(v) Gladstone v. Tempest, 2 Curt. 660. 
But the Court of Chancery declared 
the cheques to be in effeot revoked. 
Walsh v. Gladstone, 1 Phil. 294.] 

(x) Masterman v. Maberley , 2 Hagg. 
236. 

Cock v. Cooke, L. R., 1 P. & D. 
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[sum deposited,” &o. (is) ; “ I have* given all to A. and her sons : ceapxeb n. 
they are to pay ” certain weekly sums to “ X. and T., and to ^ 
divide the residue among themselves ” (a) ; have been held Md testa- 
testomentory, chiefly upon collateral evidence, which is always mentar3r ’ 
admissible (6), that they were executed with that intent. 

So, as at common law, instruments in tho form of deeds inter Likewise 
partes, and purporting to convey property to trustees, but pro- pjj^ mter 
viding that the trusts should not take effect until after the death 
of the donor, have been held testamentary in the Probate Court (c ) .] 

But if the instrument is not testamentary either in form or in Paper eon- 
substance (none of the gifts in it being expressed in testamen- 
taiy language, or being in terms postponed to the death of the gi« hold to 
maker), and if no collateral evidence is adduced to show that it mentary; 
was intended as a will, probate will not be granted of it as a 
testamentary document. Thus, where a minor aged nineteen 
(at a period when minors of such an age were capable of 
making wills of personal estate), wrote a paper in these words : 

— “ I, A. B., of &c., in the presence of tho two under-mentioned 
witnesses, C. D. of &c., and E. F. of &c., do give all my goods 

and chattels to M. D. of , spinster.” This paper was dated, 

and witnessed by the two persons referred to in the body of it. 

The Court was of opinion that, as the paper bore upon the face 
of it no evidence of its being intended to be testamentary, but it 
rather appeared, both from its contents and the evidence dehors 
(though the latter was rather conflicting), to have been intended 
as a present gift, probate ought not to bo granted (d). 

So probate was refused of a letter addressed by tho deceased —so ub to 
to a friend, directing the sale of stock in the public funds, and 1 w 

the distribution of the proceeds, on the ground that it referred letters, 
to an immediate and not to a posthumous solo (e). And in 
another case, a paper addressed by a testator to his executors 
was held not to be testamentary, the same not being dispositive 
in terms, nor shown by extrinsic evidence to have been so in- 
tended^). In this case Sir Herbert Jenner observed that there 
was this distinction in the consideration of papers which are in 
their terms dispositive, and those which are of an equivocal 

Qz) Bobertson v. Smith , L. R., 2 F. Shingler v. Pemberton , 4 Hagg. 356; 

& D. 43. both of which cases were before Temp* 

(<t) Me Colee , L. R., 2 P. & D. 362. eon v. Browne , stated above. 

\b) Be English, 3 Sw. & Tr. 586, 34 (d) King's Proctor v. Baines, 3 Hagg. 

L. J., Prob. 5. 218 ; [and see Jjangleg v. Thomas , 26 

(e) Be Morgan, L. R., 1 P. & D. 214. L. J., Gh. 609.] 

And see oases, p. 18, nn. (y) (z).] (e) Glynn v. Oglander, 2 Hagg. 428. 

See also Be Knight, 2 Hagg. 554 ; (/) Griffin v. Ferard, 1 Curt. 97. 
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CHAPTER XI. 


Instrument 
not made tes- 
tamentary by 
postponing 
enjoyment, 


Probate of 
part of an in- 
strument, 


— of a power 
of attorney. 


Probate, how 
far conclu- 
sive as to 
personalty, 


character, that the first 'will be entitled to probate, unless, as in 
Nfcholls v. Nicholls (g ) 9 they proved not to have been written 
animo testandi ; whilst, in the latter, the animus must be proved 
by the party claiming under it. * 

[But, as already observed, an instrument is not testamentary 
merely because actual enjoyment under it is postponed until 
after the donor’s death. If it has present effect in fixing the 
terms of that future enjoyment, and therefore does not require 
the death of the alleged testator for its consummation, it is not 
a will. Therefore where there was an agreement for a lease, 
which contained a provision for the distribution of the rent after 
the lessor’s death among his grandchildren, of whom the lessee 
was one, it was held that this provision being part of the con- 
sideration for which the lessee was to pay his rent was irrevo- 
cable ; it was therefore not testamentary (A). The Court was 
asked to grant probate only of a part of the document, namely, 
that 'which contained the provision in question : and as to this, 
Sir J. P. Wilde said he had met with no case where it had been 
done, although he by no means said it could not be done. And 
in fact in the case (there cited) of Doe d. Cross v. Cross (#), 
where an instrument in the form of a power of attorney was 
given by a person abroad, whereby he appointed his mother to 
receive the rent of his lands for her own use, until he might 
return to England; or in the event of his death, he “thereby as- 
signed and delivered to her the sole claim to his lands,” but her 
occupancy was to ceaso on his return : this instrument was 
properly executed as a will, and was held to be a good will of 
the lands in question. The Court was dear that there was no 
objection to one part of an instrument operating in prmenti as a 
deed, and another infuturo as a will.] 

The granting of probate is conclusive as to the testamentary 
character of the instrument in reference to personalty (j). 
[Everything included in the probate copy (A), but no word 


(g) 2 Phillim. 180. 

[(A) He Robinson , L. R., 1 P. & D. 
384. And see Fateh v. Shore, 2 Dr. 
& Sm. 589. 

[(i) 8Q.B. 714.] 

[j ) See Douglas v. Cooper , 3 My. & 
K. 378. The executors are considered 
as representing the legatees, in regard 
to the litigation respecting the validity 
“of the will ; and unless a case of fraud 
and collusion can be made out against 
them, the legatees are bound by the 
adjudication in the suit to which the 


executors aro parties; Colvin v. Fraser, 
2 Hagg. 292; Medley v. Wood, 1 Hagg. 
645; Newell v. Weeks , 2 Phillim. 224; 
and that, too, though the same per- 
sons are executors under two connict- 


ing testamentary instruments, llaylo 
v. Hasted, 1 Curt. 236. The Court, 
however, sometimes directs the parties 
interested to be brought before it. 
Reynolds v. Thrupp, 1 Curt. 570. 

[(*) Gann v. Gregory, 3 D. M. & G. 
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[besides (/), must be taken by the Court of Construction to be obapzeb xi. 
part of the will, and the original will cannot be appealed to for 
the purpose of showing that such copy is erroneous. Thus 
where probate was granted, with cross lines drawn over the 
bequests of certain legacies, Lord Cramcorth held that it was to 
be taken as conclusively settled by the probate, that the will 
was at its execution in the state in which it was then found ; 
i.e. that the testator hod exeouted the instrument with the cross 
lines drawn over it (m). That being so, the only question for 
him to determine was, what did the instrument mean P and he 
thought the meaning was, that the testator’s original intention 
to give the legacies had ceased, and that he had placed the lines 
there to show this. The result was that the legacies were struck 
out («). Neither was it competent for the Court of Chancery, 
on the ground that legacies given by a codicil were fraudulently 
obtained, to declare the legatee a trustee for the person who 
would otherwise have taken. The objection on the ground of 
fraud should be taken in the Probate Court, which, on being 
satisfied of tho fraud, would direct probate to issue, omitting 
that part containing the bequest complained of ( 0 ). And prac- 
tically this division of jurisdiction is continued as between the 
Chancery and Probate Divisions of the High Court of Jus- 
tice (p), the judges of the former Division declining (in their 
discretion) to exercise tho jurisdiction of the latter in matters of 
probate (</). 

The Court of Probate Act, 1857 (#•), gives to probate, after —auto 
citation of the heir and other persons interested, and proof 
in solemn form, the same effect with regard to realty as it had 
before with regard to personalty («). But the granting of pro- 
bate in common form has no effect as regards] real estate, either 

[(/) Barneby v. Tassell, L. R., It Eij. fraud. The remedy waH by ejectment. 

368. As to omission from the probate Jones y. Gregory , 2 D. J. & S. 83.] 
of scurrilous imputations on character, (p) Mcluish v. Milton , 3 Ch. D. 27, 
see Me JIonywood t L. R., 2 P. & D. 35. 

261. (q) Pinney v.JTwit , 6 Ch. D. 98. 

(m) The general presumption is M 20 & 21 \act. c. 77, ms. 61, 62. 
that alterations in a will were made (*) To bring a will within the pur- 
after its execution ; seo post, Chap. VII. view of this enactment, it must bo 
8. 2, ad fin.; but that was for the con- ono which both as to realty and per- 
sideration of the Court of Probate. Honalty is to be tested by the same 

(») Gann v. Gregory , 3D. M. & G. considerations. For if there were any 
777. difference between them it would be 

(o) Allen v. Macphcnon, 1 H. L. absurd to enact that probate of one 
Ca. 191, 11 Jur. 786, affirming 1 Phil. should be conclusive evidence of tho 
133, and reversing 6 Beav. 469 ; Hind - validity of the other. Consequently 
eon v. Weatherill , 6 D. M. & G. 301. it must be a will executed since and 
So the Court of Chancery had no juris- according to the stat. 1 Viet. c. 26. 
diction to set aside a wul of lands for Campbell v. Lucy, L. R., 2 P. & D. 209.] 
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CHiTTES XX. 


— as to per- 
sonalty. 


Original will 
may be exa- 
mined by 
Court of Con- 
etruction. 


freehold or copyhold (t ) : [except (under the Act of 1857) to 
furnish prim& facie evidence of the validity and contents of the 
will (#).] And, even with respect to personal estate, the granting 
probate of any paper has no other effect than to establish 
generally its claim to be received as testamentary; and it 
remains for the Court of Construction to determine the meaning 
and effect of the instrument thus stamped with a testamentary 
character (#). The adjudication of this Court may, and often 
does, render the paper wholly nugatory. It may be found not 
to contain any intelligible disposition of the deceased’s pro- 
perty (y) ; or to be in substance the same as [or in substitution 
for] another paper of which probate has been granted (s) ; or 
that its provisions are invalid according to the law of a foreign 
countiy, which constituted the domicile of the maker at the time 
of his decease (a) ; in all which cases the instrument so proved 
operates merely as an appointment of an executor, who dis- 
tributes the property as under an intestacy. 

[And to determine the construction, the original will, both of 
real and personal property, may be looked at. It was said, in- 
deed, by Sir W. Grant (b), that his decision on the construc- 
tion of the will before him could not depend on the grammatical 
skill of the writer, in the position of the characters expressive of 
a parenthesis : that it was from the words and from the context, 
not from the punctuation, that the sense must be collected. 
And there are, probably, few imaginable cases in which punc- 
tuation could exercise a very important influence upon the 
construction (c). But it seems a little unreasonable to refuse all 
effect to “ grammatical skill,” when employed in fixing a position 
for parenthetical characters, when that same skill is the founda- 


(t) Hume v. Rmdell , 6 Ma<ld. 331. 

g lee also Bonser v. Bradshaw, 5 Jur., 
. S. 86 ; Loffus v. Maw , 3 Giff. 692. 
A will disposing of real estate only is 
not entitled to probate. Be Bootle , 
L. R., 3 P. & I). lft. Secus, if it 
appoints executors, though they after- 
wards renounce. Re Jordan , L. R., 1 
P. & D. 666. If a will appointing 
executors be made in execution of a 
power, the appointment of executors 
taking effect under the power docs not 
entitle the will to probate; for hero 
the executors take nothing jure repre- 
'Sentationis. Tugman v. Hopkins , 4 M. 
& Gr. 389 ; O' Dwyer v. Gaive, 29 L. J., 
Prob. 47; Be Barden, L. R., 1 P. & I) 
325. 


(h) Barraclough v. Greenhough , L. R., 

2 Q. B. 612. 

(a;) Re Mundy , 30 L. J., Prob. 85.] 
(y) Sec Gawlcr v. Standerwiek , 2 Cox, 
16 ; [Mayor, §c. of Gloucester v. Wood, 

3 Hare, 131, 1 H. L. Ca. 272.] 

(s) See Hemming v. Clutterbuck , 1 
Bli., N. S. 479 ; [S. G. nom. Hemming 
v. Gurrey, 1 D. & Cl. 35 ; Walsh v. 
Gladstone, 1 Phil. 290, 13 Sim. 261; 
Campbell v. Radnor, 1 B. G. G. 271.] 

(a) Thornton v. Curling, 8 Sim. 310. 
[(&) Sandford v. Raikcs, 1 Mer. 661. 
(c) See per Sir £. Sugden, Heron v. 
Stokes, 2 Dr. & War. 98; and per Lord 
West bury, Gordon v. Gordon, L. R„ 6 
H. L. 276. 



OF THE INSTRUMENT. 


29 


[bon of nil testamentary construction. Certainly, in recent orapteb n. 
times, no hesitation has been felt by the Courts, in following 
what is stated to have been Lord Eldon'* practice, viz. in 
examining original wills “ witfl a view to see whether anything 
there appearing, — as, for instance, the mode in which it was 
written, how * dashed and stopped,’ — could guide them in the 
true construction to be put upon it” (d). It is true that Lord 
Crami'orth expressed an opinion, that it was not competent for 
the Court of Construction on every occasion to look at the 
original will. But that was in a case where the object pro- 
posed was by looking at an original will of personal property, 
virtually to procure a reversal of the decision come to by the 
Probate Court with respect to the form of the probate copy in 
question (<?).] 

Where a paper professed to be an appointment under a power, As to probate 
the Ecclesiastical Court applied to it the ordinary principles of tary Ippolnt- 
testamentary law, without attempting, in that proceeding, to, pro- meats 
nounce on its sufficiency as a due execution of the power under 
which it purported to bo made(/). [This practice was indeed 
temporarily departed from, but was ultimately restored by the 
decision in Barnes v. Vincent (<7), in which it was hold that 
probate ought to bo granted of every paper professing to be 
executed under a power, if in other respects its testamentary 
character was established ; and further, that, if the power was 
alleged, the probate should be granted without production of tho 
power, and without reference to the question whether the power 
oxisted or not (A). This, it was said, restored the ancient and 
laudable practice of the Ecclesiastical Courts.] The granting of 
probate precluded the Court of Chancery from questioning tho 
testamentary character of the paper. It remained for that Court 
to determine whether the formalities prescribed by the power 
had been complied with (*), [and whether in other respects 
besides the testamentary character of the paper the power 

[(d) Per K. Brum , L. J., in Manning [($r) 5 Moo. P. C. C. 201, 10 Jur. 

v. Furcell , 24 L. J., Gh. 523, n. ; also 233, 4 No. Can. Supp. xxxi.; Tatnall 

reported 7 D. M. & G-. 55. See also v. llmikcy , 2 Moo. P. C. C. 342 ; Ite 

Compton v. IHoxham , 2 Coll. 201; Child Chatclain v. J)e Pontigny , 1 Sw. & Tr. 

y. Elsworth, 2 D. M. & G-. 683 ; Oppen- 411, 29 L. J., Prob. 147; Paglar v. 
helm v. Henry , 9 Hare, 802, n. ; Gaunt - Tongue , L. 11., 1 P. & D. 158; lte Fen - 
lett v. Carter, 17 Beav. 690; Milsome v. wick, ib. 319. 

Long , 3 Jnr., N. S. 1073. (h) The case of Re Monday , 1 Curt. 

(e) Gann v. Gregory , 3 D. M. & Gr. 590, seoms therefore overruled.] 

780, already referred to.] (i) Douglas v. Cooper , 3 My. & K. 

(/) Draper v. Hitch, 1 Ha#g. 674. 378. 

See also Stevens v. Bagwell , 15 Yes. 139. 
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ohapteb n. [had been duly exercised (A) .* But if no special formalities were 
prescribed, the granting of probate was final on that head (/). 

Judges of the Probate Court have pronounced the practice 
described above to be inconvenient, since it required them to 
grant probate of on instrument which, but for the existence and 
due execution of the alleged power (into which they were for- 
bidden to inquire), did not amount even to the appointment of 
on executor (m). It is probable, therefore, that under the Judi- 
cature Act, 1873, which gives equal jurisdiction to all the Judges 
of the High Court, and directs that all questions “properly 
brought forward by the parties in any cause or matter” shall be 
completely disposed of in that cause or matter (»), the Judges 
of the Probate Division will, in a proceeding for probate, them- 
selves determine whether the power has been well executed 
whenever the necessary parties are before them ( 0 ). But where 
any of the parties entitled to be heard on those questions are not 
before the Court (e.g., persons who, under the instrument creating 
the power, claim in default of appointment), the former practice 
must be followed.] 

Probate of The question, whether any particular fund forms part of the 
ried womezu” separate estate of a testatrix, a feme covert, is differently situated. 

[There can be but two parties to this question, namely, the hus- 
band and the executor (p). Both claim through tho feme covert 
and both are necessarily before the Court of Probate; and since 
the Judicature Act, 1873, if not before (q), that Court ought to 
decide the question, whether there is separate estate or not, in all 
cases where the question is ready and properly presented for 
decision: and probate will be granted, not confined to the 
property decided to be separate, but including all over which 
the testatrix had a disposing power and which she has disposed 
of; thus leaving the question as it regards other items of 
property “ to be decided at a future period ” (r).] If no executor 

[(A) Paglar v. Tongue , L. R., I P. & (m) Jte Hallyburton , L. B., 1 F. ft 

D. 158, where the question left was, D. 90; Paglar v. Tongue, ib. 168. 
whether the will, dated 1844, of a (n) Sect. 24, subs. 7. 

married woman who died 1865, was a (o) See per Jeml, M. R., Me Tharps 

due exercise of testamentary powers 3 P. D. 76. 

given to her in the meantime. (p) The executor represents the 

(/) Ward v. Ward, 11 Beav. 377. legatees, ante p. 26, n. (J). 

In Gullan v. Grove, 26 Beav. 64, the (q) See cases cited Mo Tharp , 3 
questions whether the third and fourth P. D. 79, in all of which the decision 
sheets of a will constituted a “will,” ajirtned that the property in question 
or whether they were “in the nature was separate property ; but in Ledgard 
of or purporting to be a will” were v. Garland , 1 Curt. 286, it appears 
held to be identical. See also D' Uttar t that this was not thought to be the 
v. Jfarhtees , 34 Beav. 324, ante, p. 8. proper forum. 

(r) Me Tharp , 3 P. D. 79.] 
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is appointed, the Court commonly grants a general administra- auiran. 
tion to the husband, and not a limited administration to the 
legatees under the appointment (r), the effect of which would 
be, that if the deceased left otter property, a further adminis- 
tration, i. e. a general administration to the husband, would be 
requisite. 

The facility with which loose papers were proved in the 
Ecclesiastical Courts was sometimes complained of by the Judges 
of other Courts, on whom has fallen the duty of expounding tho 
jargon thus pronounced to be testamentary (*). It has been, 
doubtless, induced by the consideration, that a leaning on this 
side is less injurious than the opposite excess; the effect of 
rejection often being to debar parties from the further litigation 
of their rights under the contested instrument (t). The exdu- Effect of 
sion, however, by the statuto 1 Viet., of all testamentary papers inThockLg 6 ’ 
which are not attested by two witnesses, has materially checked 
tho evil which has been the subject of complaint ; for it rarely tMtumentoiy 
happens that these informal and irregular papers are attested. P^P® 8 - 
The occurrence will also be [generally] prevented of the ques- 
tion whether the execution of a testamentary appointment 
conforms to tho requisitions of the power, for which will be 
substituted tho more simple inquiry, whether or not the donee 
has complied with the requisitions of the statute; so that, instead 
of the partial entertainment of the question, as heretofore, by 
the Probate Court, the whole matter relating to the sufficiency 
of the execution (so far at least as tho personal estate is con- 
cerned) will [even independently of the Judicature Act, 1873] 
be brought within the jurisdiction of that Court (it). 

(>•) Salmon v. Hayes, 4 Hagg. 386. [(#) A power to appoint by * ‘writing’ * 

(«) Soe Matthews v. Warner, 4 Ves. with certain stated solemnities, though 
208, 210. exercisable according to the genoral 

{t) As to the admissibility in ovi- law by will executed in conformity with 
dence of paper writings, not proved as the requirements of the power, is not 
testamentary, vide Doug. 707, 1 Cox, within the terms of tho statute 1 Viet. 

1, 15 Ves. 153, 2 East, 552; Smith v. c. 26, s. 10, which speaks of a power 
Attersoll , 1 Buss. 266. [This case to be executed “ by will,” Went v. Ray, 
shows that thore is a distinction where Kay, 385, following the doubt ex- 
a paper declaring trusts is signed by pressed in Collard v. Sampson , 4 D. M. 
tiie legatees in trust, and not by the & G-. 224, and overruling Buehell v. 
testator only. Johnson v. Ball, 5 Dp Blmkhom , 5 Hare, 131. See also Tay- 
Q-. & S. 89; Cornett v. Belt, 1 Y. & C. lor v. Meads , 4 D. J. & S. 597.] 

C. C. 677. 
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PERSONAL DISABILITIES OF TESTATORS (a). 
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having sole 
estate in fee 
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devise. 


Exception as 
to femes 
covertes, in- 
fants, luna- 
tics, and 
idiots. 


The general testamentary power over freehold lands of inherit- 
ance was originally conferred by the statute of 32 Hen. 8, c. 1, 
into the precise import of which it is now unnecessary to inquire, 
as it was quickly followed by the explanatory act of 34 & 35 
Hen. 8, o. 5 (b), which, after reciting the former statute, enacted, 
“ That all and singular person and persons having a sole estate 
or interest in fee simple, or seised in fee simple in coparcenary, 
or in common in fee simple, of and in any manors, lands, tene- 
ments, rents, or other hereditaments, in possession, reversion, or 
remainder, [or of rents or services incident to any reversion or 
remainder, and having no manors, lands, tenements, or here- 
ditaments, holden of the king, his heirs or successors, or of any 
other person or persons by knight’s service (<?),] shall have full 
and free liberty, power and authority to give, dispose, will, or 
devise to any person or persons (except bodies politic and corpo- 
rate), by his last will and testament in writing, as much os in 
him of right is or shall be, all his said manors, lands, tenements, 
rents, hereditaments, or any of them, or any rents, commons, or 
other profits or commodities out of or to be perceived of the 
same, or out of any parcel thereof, at his own freewill and 
pleasure.” [The statute then proceeds to empower persons 
holding by knight’s service to devise two parts of their lands.] 
Seot. 14 provides that wills or testaments made of any manors, 
&c. by any woman coverte, or person within the age of twenty- 
one years, idiot, or by any person of non-sane memory, shall 
not be taken to be good or effectual in law. This clause did 
not create any disability that was unknown, or, indeed, comprise 
all that were known to the common law ; but seems to have been 


[(a) The subject of this chapter, (6) Ir. Farl. 10 Car. 1, sess. 2, o. 2. 

especially with reference to the deci- [(c) The statute 12 Car. 2, o. 24, by 

sons in the Ecclesiastical Courts, is changing tenure by knight’s service 
very fully treated of in Williams on into free and common socage tenure, 
Executors , Ft. i. Pk. n. c. 3 in effect abolished this exception.] 
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dictated by an apprehension that the gener&l tenns of the prior auras a. 
act of the 32nd year of the same reign might possibly have hod 
the effect of removing pre-existing disabilities, according to the 
construction given to the nearly contemporary Statute of Join- 
tures (d). That the disqualifications in question were not the As to wills of 
creation of the statute, is evident from the fact that they all ex- infant8, 
tended equally to the bequeathing of personal estate, except that 
infants of a certain age, namely, males of fourteen and females 
of twelve, were, at the period now under consideration, com- 
petent to dispose by will of personalty (c ) ; and such a will was 
valid, although the testator or testatrix afterwards lived to attain 
majority without confirming it (/). On the other hand, infants 
of every age were (as they still are) incompetent to alien any 
portion of their property, real or personal, by deed. In some 
plaoes a custom exists, or rathor did exist (for it is to be remem- 
bered wo are now speaking of the old law), enabling infants to 
devise even real estate ; but it was essential to the validity of 
such a custom, that it prescribed some definite and reasonable 
age ; for a custom authorizing the making of a will by persons 
too young to be capable of exercising a discretion would be no 
less absurd than one which should empower lunatics or idiots to 
devise their property (g). 

The disability of infancy was expressly taken away, in regard As to testa- 
te the paternal appointment of testamentary guardians, by the ^oiutmeut^f 
statute of 12 Car. 2, c. 24, s. 8, which enabled any father, within guardians by 
the age of twenty •one , or of fall age , who should leave any child 
under twenty-one, and not married, by deed or ml?> executed in 
the presence of two witnesses, to dispose of the custody of such 
child or children during such time as he or they should continue 
under twenty-one, or any less time, to any person or persons 
other than Popish recusants (h) ; and it gave to such person the 
custody of the infant’s estate, both real and personal, and the 
same actions as guardians in socage. 

The guardianship draws after it the custody of the land which 
the infancy of the father would have prevented him from devising 
directly (i) ; and it is observable, that though the authority of 
guardians, appointed under the statute of Charles, does not 

(d) 27 Hen. 8, o. 10. (y) 2 Anders. 12. Fourteen, it seems, 

(e) Bishop v. Sharpe , 2Vem. 469; wduld be considered a proper ago. 

Whitmore v. Weld, 2 Ch. Rep. 383 ; (A) This exception seems to be now 

Hyde v. Hyde, Pre. Ch. 316 ; [Co. Lit. inoperative : see Simpson on Infants, 

896, n. (6).1 p. 201, and stats, cited. 

(/) Hinckley v. Simmons , 4Ves. 160. (*) Bedell v. Constable, Vaugh. 178. 

J. — VOL. 1. 1) 
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Wills of 
idiots. 


Of persons 
deaf and 
blind. 


Lunatics. 


. extend to infant children who are married at the father’s death) 
yet os to children who are then unmarried, the guardianship is not 
determined by subsequent marriage (/). The statute has been 
held not to interfere with the lord’s right [by special custom] to 
the guardianship of his infant copyhold tenant (A*). 

The will of an idiot is of course void (/). Mental imbecility 
arising from advanced age, or produced permanently or tempo- 
rarily by oxcossive drinking, or any other cause, may destroy 
testamentary power (»?). 

A person who lias been from his nativity blind, deaf and 
dumb, is intellectually incapablo of making a will, as he wants 
those sensos through which ideas are received into the mind (n). 
Blindness or deafness alone, however, produces no such inca- 
pacity. [It seems, however, that a person bom deaf and dumb, 
but not blind, though prim& facie incapable (0), may be shown 
to have capacity, and to understand what is written down (p ) ; 
and this of course applies more strongly to a person deaf and 
dumb from accident (</).] Indeed, it has even been held that a 
will need not be read over to a blind testator previously to its 
execution, [provided there be proof aliunde of a clear knowledge 
of the contents of the instrument (r) ; but] it is almost super- 
fluous to observe, that, in proportion as the infirmities of a tes- 
tator expose him to deception, it becomes imperatively the duty, 
and should be anxiously the core, of all persons assisting in the 
testamentary transaction, to bo prepared with the clearest proof 
that no imposition has been practisod. This remark especially 
applies to wills executed by the inmates of lunatic asylums («), 


U) Bari of Shaftesbury's case , cit. 3 
Atk. 625, [2 P. W. 102; but see contra 
as to daughters, 1 Ves. 91, per Lord 
HardwicJceA 

(k) Clench v. Cudmore , 3 Lev. 395. 

(/) Dyer, 143 b. 

(m) See Swinb. P. II. ss. 5, 6. TAnd 
as to the difference in proof of lucid 
intervals in caso of imbecility from 
drinking and ordinary imbeointy, see 
Ayrey v. Mill, 2 Add. 206. In Foot 
v. Stanton , 1 Deane, 19, the will of a 
person subject to epileptic fits was 
admitted to probate, although there was 
no evidence that the testatrix knew its 
contents, the memory of the attesting 
witnesses failed, and a third person 

. declared she was unfit to make a wiH. 

(n) See Co. Lit. 42 b. 

( 0 ) Swinb. P. II. s. 10. 

(p) Dickenson r.Muwtt, 1 Diok. 268; 
In re Harper , 6 M. & Gr. 731, 7 Scott, 
N. B. 431. As to the evidence re- 
quired, see Be Owston , 31 L. J., Prob. 


177; Be Geale , 33 L. J.,Prob. 126. 

(q\ Swinb. P. II. s. 10.] 

(r) Longchamp d. Goodfellow v. Fish, 
2 B. & P. N. R. 415 ; [Edwards v. 
Fineham, 3 Curt. 63, 7 Jur. 25 ; and 
see Mitchell v. Thomas, 6 Moo. P. C. C. 
137, 12 Jur. 967.] 

(s) Lord Fldon once mentioned his 
having been concerned in a cause, in 
which a gentleman who had been 
some time insane, and was confined 
at Bichmond, had made a will. It 
was, his Lordship observed, of large 
contents, proportioning the different 
divisions with the most prudent care, 
with a due regard to what he had 
previously done for the objects of his 
bounty, and in every respect pursuant 
to what he declared before his malady 
he intended to have done ; and it was 
held that he was of sound mind at the 
time. See 1 Dow, 179; [Martin v. 
Johnston , 1 Post. & Finl. 122; Nichols 
v. Binns, 1 Sw. & Tr. 239.] 



INSANITY, WEAKNE^ 


OF MIND. 


3d 


or any other persons habitually or occasionally afflicted with CHATTIER XU, 
insanity. 

A mod or lunatio person oa&not 9 during the insanity of his 
mind, make a testament of land or goods ; but if, during a lucid 
interval, he moke a testament, it will be good (tf). Lord Hard- Fraud. 
wickc lias observed that fraud and imposition upon weakness 
may be a sufficient ground to set aside a will of real, much 
more a will of personal estate, (sed quroro as to this distinction?) 
although such weakness is not a sufficient ground for a com- 
mission of lunacy (w). And in Mountain v. Bennett (a?), Lord Undue in- 
0. B. Eyre laid it down, that although a man may liavo a mind woa^mind^ * 
of sufficient soundness and discretion to manage his affairs in 
general, yet if such a dominion or influence be obtainod over 
him as to prevent his exorcising that discretion in the making 
his will, he cannot be considered as having such a disposing 
mind as will give it effect. In this case tho will was attempted 
to be invalidated on tho ground that it was obtained by tho 
undue influence of the testator’s wife, whom he had married 
from an inferior station ; but tho will was finally supported, 
amidst much conflicting testimony as to the state of tho tes- 
tator’s mind, principally on tho evidence of the attesting wit- 
nesses, who were persons of high character and respectability, 
and were unanimous os to the testator’s sanity and freedom from 
control. 


[In cases of weakness of mind arising from the near approach 
of death, strong proof is required that the contents of the will 
were known to the testator (y), and that it was his spontaneous 
act (z ) . A suspicion is justly entertained of a will conferring 
large benefits on the person by whom or by whose agent it was 
prepared (a), or of a will in favour of a medical attendant in 
whose house the testator resided (ft) ; but it seems that this sus- 
picion goes no further than to necessitate somewhat stricter proof 
as to the testator’s capacity, though not as to his knowledge of 
the contents of the will (c). Such knowledge is of course 


In case of 
weakness of 
mind, strong 
proof re- 
quired as to 
knowledge of 
contents of 
wiU. 

Suspicion 
when wiU pre- 
pared by 
legatee, or 
in favour of 
medical 
attendant. 


(0 Swinb. P, II. s. 3, pi. 1, 4 ; 
Beverley's case, 4 Rep. 123b; Kemble 
t. Church, 3 Hagg. 273. 

(u) Vide 2 Ves. 408. 

(x) 1 Cox, 355. 

f(y) Mitchell v. Thomas, 6 Moo. P. 
C. 0. 137, 12 Jur. 967 ; Burnell v. 
Corfield, 1 Bob. 51, 8 Jur. 915. But 
see Recce ▼. Fressey, 2 Jur., N. S. 380. 

(z) Tribe v. Tribe, 1 Rob. 775, 13 
Jur. 793 ; and see Jhtfaur v. Croft, 3 

D 


Moo. F. C. C. 136; Harwood v. Baker, 
ib. 282; Rc Field, 3 Curt. 752. 

(a) Faske v. Ollatt, 2 Phillim. 323 ; 
Burling v. Loveland, 2 Curt. 225; Baker 
v. Batt, 2 Moo. P. C. C. 317. 

(i b ) Jones v. (Jodrich, 5 Moo. P. C. C. 
16 ; and see Major v. Knight , 4 No. Cos. 
661 ; Cockcroft v. Rawles, ib. 237. 

(c) Barry v. But l in , 2 Moo. P. C. C. 
480, 1 Curt. 614, 637. If a will rational 
on the face of it is shown to have been 

2 
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In such cases 
capacity 
must bis 
proved . 

Part of a 'will 
may be void 
and the rest 
valid. 


Inquisition 
primil facie 
evidenco of 
testamentary 
incapacity. 


Lucid in- 
tervals. 


*In what un- 
soundnesH of 
mind consists, 


[requisite (d ) ; but it will be presumed if there is no evidence 
to the contrary (e), and if capacity is duly proved (/). 

Where undue influence is supposed to have been exercised in 
obtaining a will, it seems that the whole will is not necessarily 
void, but it will be loft to a jury in the case of real estate (g), and 
to the Judge of the Court of Probate in the case of personalty (A), 
to determine what gifts were obtained by undue influence, and 
such gifts only will be declared void.] 

It appears, that though an inquisition finding a man a lunatio 
is prim& facie evidence of lunacy during the whole period covered 
by such inquisition, yet it does not preclude proof that the 
execution of a will, or any other act, occurred during a lucid 
interval (/). 

The principle is very ably stated by Sir W. Wynn in his judg- 
ment in Cartwright v. Cartwright (k) : “ If you can establish that 
the party afflioted habitually by a malady of the mind has 
intermissions, and if there was an intermission of the disorder at 
the time of the act, that being proved, is sufficient, and the 
general habitual insanity will not affect it ; but the effeot of it is 
this — it inverts the order of proof and of presumption; for, 
until proof of habitual insanity is mode, the presumption is, 
that the party, like all human creatures, was rational; but 
where an habitual insanity in the mind of the person who does 
the act is established, then the party who would take advantage 
of the fact of an interval of reason, must prove it.” 

[It has been laid down that the test of a person being of 


[duly executed, it is presumed in tho 
absence) of any evidence to the con- 
trary that it was made by a person of 
competent understanding. But if there 
are circumstances not merely opposed 
to, (Foot v. Stanton , 1 Dcnne, 19,) but 
sufficient to counterbalance that pre- 
sumption, the decree of tho Court must 
bo agoindt its validity, unless tho evi- 
denco on the whole is sufficient to 
establish affirmatively that the testator 
was of sound mind when ho executed 
it. Sutton v. Sadler, 3 C. B. (N. S.) 
87 ; Symes v. Green , 1 Sw. & Tr. 401, 
6 Jur., N. S. 742, 20 L. J., Prob. 83. 

(d) Hastiloxo v. Stobie, L. R. } 1 P. & 
D. 64. 


Fulton v. Andrew, L. R., 7 H. L. 

(/) Frowning v. Buddy 6 Moo. P. 
C. C. 435. As to the nature of fraud 
necessary to invalidate a wiU, see 5 
Moo. P. C. C. 40. As to tho nature 


of undue influence necessary for that 
purpose, see Shtls v. Schafle, 16 Jur. 
909. And on both points, Boyce v. 
Komborough , 6 II. L. Ca. 1. 3 Jur.. 
N. S. 373. 

(g) Trimleston v. L' Alton, 1 D. & Cl. 
85 ; Hippesley v. Homer , T. & R. 48, n. ; 
Lord Quillamore v. O' Grady, 2 J. &Lat. 
210; Haddock v. Trotman , 1 Post. A 
Pinl. 31. See post, Chap. XIII. 

(A) See Allen v. Macpherson , 1 H. 
L. Ca. 191, 11 Jur. 785.] 

(i) Halt v. Warren, 9 Ves. 605 ; Bo 
Watts, 1 Curt. 694 ; [and see Crtagh v. 
Blood , 2 J. & Lat. 509 ; Snook v. Watts f 
11 Beav. 105; Cooks v. Cholmondely, 2 
Mac. & Gh 22 ; Bannatyno Y.Bannatyno, 
16 Jur. 864.1 

(k) 1 Phiflim. 100; [and see 2 ib. 
465, 2 Add. 209 ; Steed v. Galley, 1 
Keen, 620; Tatham v. Wriyft, 2 R. & 
My. 1; Borlase v. Borlase, 4 No. Cas. 
106. 
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[unsound mind in a legal sense is the existence of a delusion (/),or chapter m. 
a belief in facts which an ordinary person would not credit, or a 
belief which one cannot understand how any person in his senses 
should hold ; and that mere eccentricity of habits or perversion 
of feeling and conduct, forming what is termed moral insanity, 
do not constitute legal incapacity (m). General insanity must 
be distinguished from partial insanity or monomania. In case 
of the former, a lucid interval, a real absence, at the time of 
making the will, of the disease itself, and not of its apparent 
delusions only, must bo shown (m). In caso of the latter, 
opinions have differed. In Waring v. Waring (0), it was laid 
down by Lord Brougham , that it was incorrect to speak of 
partial insanity ; that a mind unsound on one subject could not 
be called sound on any ; and that unless a lucid interval (os 
explained above) could be shown, testamentary incapacity was 
the necessary consequence, although the subject on which tho 
unsoundness was manifested might be quite unconnected with 
the testamentary disposition in question. It is not perfect A disposing: 
sanity, however, but only a mind that comprehends tho testa- ,nind 8uffice8, 
mentary act that is required; and in Banka v. Qoodfellow (p), 

Lord Brougham's doctrine, which it was observed was unneces- 
sary to the decision of the cases in which it was stated, was 
rejected; and it was decided that monomania, which had not, 
and was not capable of having, any influence on the provisions 
of a will, did not destroy the capacity to make one ; that the 
inquiry whether the monomania has or not had any such effect 
might be difficult, but was not impracticable ; and that if, in the 
result, the Court was convinced that it hod, the conclusion must 
be against the will. The case of Greenwood is, on this point, 
ambiguous. It is thus stated by Lord Erskine] (q ) : — “ He was 
bred to the bar, and acted as chairman at the quarter sessions ; 
but becoming diseased, and receiving in a fever a draught 
from the hands of his brother, the delirium taking its ground 
then, connected itself with that idea: and he considered his 
brother as having given him a potion with a view to destroy 

[(0 But see Nichols v. Binns , 1 Sw. & Austen v. Graham, 8 Moo. F. C. G. 

Tr. 239. 493. 

(m) Frers ▼. Peacocks, 1 Rob. 442, («) Waring v. Waring, 6 Moo. F. 

11 Jur. 247; seo S. G. in a previous C. G. 341, 12 Jur. 917; Smith v. 
stage, 3 Curt. 664, 7 Jur. 998, whero Tebbitts, L. R., 1 F. & D. 398. 

a plea of hereditary insanity was dia- (0) 6 Moo. F. C. C. 341, 12 Jar. 
allowed. Seo also Grimani v. Draper, 947. 

12 Jur. 925; Mudtcay v. Croft, 3 Curt. (p) L. R., 5 Q. B. 549.] 

671, 7 Jur. 979 ; Ditchbourn v. Team, (9) In White v. Wilton , 13 Vcs. 89. 

6 Jur. 201; Goldie v. Murray, ib. 608; 
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PERSONAL DISABILITIES OP TESTATORS. 

him. He recovered in all other respects, but that morbid image 
never departed ; and that idea appeared connected with the will, 
by which he disinherited his ^brother ; nevertheless, it was 
considered so necessary to have some precise rule, that though a 
verdict was obtained in the Common Pleas against the will, the 
Judge strongly advised the jury, on a second trial, to find the 
other way ; and they did accordingly find in favour of the will. 
[Further proceedings took place afterwards, and concluded in a 
compromise.” But] in Dew v. Clarke (q), where the Prerogative 
Court was called upon to decide as to the testamentary capacity 
of a gentleman named Stott, an eminent electrician, who had an 
only child, against whom he had conceived a strong and ground- 
less aversion, exhibited in a series of absurd acts of harshness and 
severity, and which he followed up by making a will in favour 
of some collateral relations, to the almost total exclusion of such 
only child ; Sir J. Nicholl and the Court of Delegates, succes- 
sively pronounced against the validity of the will, after the 
delivery of very able and elaborate judgments, which should be 
perused by all inquirers into this interesting subject. [And a 
like decision was made in the somewhat similar case of Boughton 
v. Knight (r).] 

Lord Thurlow is said to have intimated an opinion, that where 
lunacy is once established by clear evidence, the party ought to 
be restored to as perfect a state of mind as he had before ; but 
Lord Eldon has expressed his dissent from this notion; sug- 
gesting the cose of the strongest mind reduced by the delirium 
of a fever, or some other cause, to a very inferior degree of 
capacity ; and he observed that the conclusion was not just, that, 
as that person was not what he had been, he should not be 
allowed to make a will of personal [qu., or real P] estate (s). 

The disability of coverture differs materially from that of 
infancy, idiocy, or lunaoy. It does not arise from natural in- 
firmity, but is the creature of civil polioy, and may be dispensed 
with at the pleasure of the contracting or disposing parties 
through whom the property is derived, so far, at least, as the jus 
disponendi is concerned ; while the contrary has been decided 

(9) 3 Add. 70, [5 Russ. 163; and see brated judgment in Attorney -General 
Eowlis v. Davidson, 6 No. Gas. 461. v. Damthcr, 3 B, G. G. 441; particu- 

» L. R., 3 P. & D. 64.] larly the case of Mr. Greenwood , cited 

Ex parte Holyland, 11 Ves. 10. p. 444; 1 Fonbl. Eq. 46; see also 
See further as to lunatics and their Niell v. Morley , 9 VeB. 478; Hall y. 
acts, Lord Ely's ease in D. P. in Ire- Warren, ib. 606; [Chambers v. Yatman, 
land, 1784; 1 Ridg. F. G. 16; and the 2 Gurt. 416; and see 2 De GK & S. 
six appendices; Lord Thurlow' e oele- 620.] 
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with respect to infancy, which alone of the other enumerated CHAPTER HI. 
disabilities could admit of any question being raised on the sub- 
ject (t) : as, of course, any attempt to give a power of disposition 
to an idiot or lunatic would be abortive. 

[No contract can enable a married woman to pass the legal —cannot be 
interest in her lands at common law by an ordinary will ; since 
being excepted out of the statuto 34 & 35 Hen. 8, c. 5 (which e8tates at 
exception is preserved by the 1 Viet. c. 26, s. 8), she was, as we 001111110,1 w * 
have seen, left subject to her pre-existing disabilities. Every —but may as 
will of a married woman passing a legal estate must operate as to 11868 ; 
an appointment of an use ; but a mere contract before marriage, 
as to specified lands, will be sufficient to give tho wife an equit- —or as to 
able power (u) to devise, and the legal estate must be obtained 
by conveyance from the heir. In the case of personal estate, the —or as to 
will of a married woman will be valid if made in pursuance of {^^atract or 
an agreement before marriage, or of an agreement made after with hus- 
marriage for consideration (#), or if the husband assents to the bttndflassent » 
particular will and survives her (y). A married woman can also, 
in equity, dispose by will of the fee-simple of real estate (s), and 
of the absolute interest in personal estato (tf), which belong to her 
for her separate use (J), whether vested, or contingent on her °r prop^ty 
surviving her husband (c) ; since, in respect of such property, separate use; 


(Q Nearle v. Gr embank, 3 Atk, 897, Gorges, 1 Vos. jun. 40, 3 B. C. C. 8 ; 

2 Ves. 298. [Contra of a power Caton v. Ridout , 1 Mae. & G. 599, 2 

simply collateral, Grange v. Tiving , If. & Tw. 33; Rowe y. Rowe, 2 Do G. 

Bridg. by Ban. 107, 2 Sug. Pow. App. & S. 294. 

7th Ed.] (b) A declaration in the husband's 

[(m) Wright y. Lord Cadogan , 2 Ed. will is sufficient to show that tho pro- 

239 ; and see Churchill v. Dibben , 9 Sim. perty is tho wifo’s separate estate, and 

447, n. ; Dillon ▼. Grace, 2 Sch. & Lef . does not merely operate as an assent, 

403. As to copyholds, see George v. which, as we have scon, would bo in- 

Jew, Amb. 627. sufficient if the husband died first, Re 

(x) 1 Roper, Hush. & Wife, 170. Smith, 1 Sw. k Tr. 125, 27 L. J., 

(jy) Willock y. Noble, L. R., 7 H. L. Prob. 39. A declaration of trust by 

580, 590, 697; Fix parte Fane, 16 Sim. the husband in favour of his wife for 

406; Re Reay, 4 Sw. & Tr. 215, 31 her separate uso may be either express 

L. J., Prob. 164; Re Isaacs, 31 L. J., ( Raddcley v. Baddeley , 9 Cli. D. 113) or 

Prob. 158. The assent may be re- implied by his acts, as, where with his 

traoted at any time before probate, assent sho carries on a separate busi- 

unless it has been given or confirmed ness, and the profits and stock in trade 

after the wife’s death, Maas v. She/- are treated as her separate property, 

field, 1 Rob. 364, 10 Jur. 417. Haddon v. Fladgate, 1 Sw. & Tr. 125, 

(s) Taylor V. Meads, 4 D. J. & S. 27 L. J. Prob. 39 ; Ashworthy. Out ram, 

597: Fride v. Bubb, L. R., 7 Gh. 64. 5Ch.D.923; and see Married Women’s 

Ana the will defeats the husband’s Property Act, 1870. Although a mar- 

S uitable right to curtesy, Cooper y. ried woman may have no power to Jr* 

! acdonald , 7 Gh. D. 288. In Troutbeck make a will, it seems that she may by -if Y a 

v. Boughey, L. R., 2 Eq. 534, tho “ writing” under 1 Viet. c. 20, s. 20, 

separate use was attached only to the revoke one already made, Hawksley 

annual rents. v. Barrow , L. ft., 1 P. & D. 147, 

(a) Rich ▼. Cockell, 9 Ves. 369; Par- 152. 
ksr v. Brooke , ib. 583; Fettiplace ▼. («?) Bishop v. Wall, 3 Gh. D. 394. 
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Pin-money. 


Wife of an 
exile may 
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■ wife of a 
felon-convict 
transported 
for life. 


[she is a feme sole ; and it is immaterial that the legal .estate is 
not vested in trustees, since the husband, and all persons on 
whom the legal estate may devplve, will he deemed trustees for 
the persons to whom the wife has given the equitable interest (d). 
And this separate trust of the principal attaches on all the pro- 
duce or accumulations of such principal (e). Savings out of on 
allowance made by a husband for the separate maintenance of 
his wife are in equity treated as her separate estate (/); of 
which, therefore, she may dispose by will. But savings out 
of pin-money are said to belong to the husband (g ) ; on the 
principle that pin-money is an allowance made for a particular 
purpose, and, if not applied for that purpose, reverts to the 
donor.] 

A woman, whoso husband has been banished for life by act of 
parliament (A), may dispose by will of her real and personal 
estate ; for, as he is civilly defunct, she is restored to the rights 
and privileges of (liscoverturo. [This doctrine was held to be 
applicable to the case of a felon-convict transported for life, so 
as to enable his wife to dispose by will of personalty acquired by 
her after the conviction (/), although the felon had received a 
conditional free pardon (A;)] ; and when a felon was transported 
for a definite term of years, his marital rights (and therefore it 


[(rf) A Soe Hall v. JVatcr house, 5 Giff. 
64, as to realty; and cases in n. ( 0 ) us 
to personalty. 

(e) Fettiplacc v. Gorges, sup. ; Gore 
v. Knight , Pre. Ch. 255, 2 Vem. 635 ; 
Ashton v. McLougal , 6 Beav. 66 ; Lar- 
kin v. Larkin , 17 Beav. 578; Humphery 
v. Richards , 25 L. J., Ch. 442; Scales 
v. Raker , 28 Bear. 91. But the wife’s 
dealings with the produce may show 
an intention to put an end to the 
separate trust, Wright v. Wright , 2 
J. & H. 647. 

(/) Brooke v. Brooke , 25 Beav. 342 ; 
Re Tharp, 3 P. JD. 76 (separate allow- 
ance to wife of lunatic). Secus at law, 
Messenger 7 . Clark , 5 Exch. 388. 

{<g) Jodrell v. Jodrell 9 Beav. 45 ; 
Howard v. Ligby , 2 Cl. Sc Fin. 634 ; 
and per Wood, V.-C., Barrack v. 
McCulloch , 3 K. & J. 114. See, how- 
ever, Sugden’s Law of Property, p. 163, 
contra.] 

(A) Countess of Portland v. Prodgers , 
2 Vem. 104. [The report speaks only 
of a bequest of legacies. 

*(<) Re Martin , . 2 Roberts. 405, 15 
Jur. 686 ; Re Coward , 4 Sw. & Tr. 46, 
34 L. J., Frob. 120. In the latter 
ease sentence of death had been re- 
corded, so that the felon was attainted, 


and being thus dead in the eye of the 
law, was incapable of claiming jure 
mariti (per Wood , V.-C., Gough v. 
Lavies, 2 K. & J. 627). However, the 
Court did not tako this ground, but 
relied expressly on Ex parte Franks , 1 
M; & Sc. 11, 7 Bing. 762, where the 
felon was transported for a term of 
years. See also Atlee v. Hook, 23 
L. J., Ch. 776 (where a legacy be- 
queathed, after the conviction, to the 
wife of a felon transported for life, 
but so fur as appears not attainted, 
was ordered to be paid to her) ; and 
per Romilly, M. R., Re Harrington's 
Trust , 29 Beav. 24. Attainder for 
felony is now abolished and the status 
of a felon-convict regulated by 33 & 
34 Viot. c. 23, as to which see post. 

(A) Under 5 Geo. 4, c. 84, s. 26, a 
convict was entitled to retain against 
the Crown and to recover in the Courts 
of the United Kingdom personally 
acquired by him after receiving such 
a pardon, Gough v. Lavies , 2 K. & J. 
623. But see and consider Re Church's 
Will , 16 Jur. 617; Coombs v. Queen's 
Proctor , 2 Roberts. 647, 16 Jur. 820 
(transportation for term of yean), and 
see now the act referred to in the last 
preceding note.] 
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should seem his wife’s conjugal disabilities) were suspended for 
that period (/). 

A will made during any personal disability, of course, is not 
[since the act 1 Viet. c. 26] rendered valid by the fact of the 
testator having outlived such disability, unless its removal were 
followed by some act of confirmation or adoption amounting in 
law to [re-execution (*»). Before the act] the delivery by a 
widow of an instrument executed during coverture into the 
custody of another, as the will of the depositor, was held to be a 
sufficient re-publication of a will of personal estate (#). 

[At common law, a] devise of lands by an alien was at least 
voidable (o ) ; the crown being entitled, after office found, to 
seize them in the hands of the devisee, as it might have done in 
those of the alien during his life. Until office, the lands of an 
alien remained in him with all the incidental qualities belonging 
to such estates ; on which ground it has been hold, that an alien 
tenant in tail in possession might suffer a common recovery (p ) ; 
and he might, of course, execute its substitute, an enrolled con- 
veyance, and thereby bar the issue in tail and remainders : and, 
by parity of reasoning, the will of an alien vested his defeasible 
title in the devisee (#) ; though, if he died intestate, the land 
escheated to the crown, or other lord, pro defectu tonentis, with- 
out any inquest of office, because an alien could have no heirs (r). 
[But by the Naturalization Act, 1870 ($), “real and personal 
property of every description may be taken, acquired, held, and 
disposed of by on alien in the same manner as by a natural-bom 
British subject; and a title to real and personal property of 
every description may be derived through, from, or in succession 
to an alien in the same manner in all respects as through, from, 
or in succession to a natural-bom British subject. Provided 
that .... this section shall not affect (t) any estate or interest 
in real or personal property to which any person has or may 
become entitled eithef^.fuediately or immediately in possession 


(Z) Ex parte Franks , 1 M. & Sc. 11, 
7 Ding. 762 [where it was held that 
the wife could be made bankrupt. But 
where the wife of a felon transported 
for years had died intestate in the 
husband’s lifetime, it was held that 
the Grown and not her next of kin 
was entitled to her personal property 
acquired after the conviction. Coombs 
v. Queen's Proctor , 2 Roberts. 647, 16 
Jur. 820 J 

(m) 1 Eq. Ga. Ab. 171, pi. 3; [Price 
▼. Parker , 16 Sim. 198; TrimmeU v. 


Fell. 16 Beav. 637; Willock v. Xoble, 
L. R., 7 H. L. 680.] 

(«) Miller v. Brown , 2 Ha gg. 209. 
\o) See Shop. Touch. 404. 

(/?) 4 Leon. 84. 

lq) See Shop. Touch. 404. 

hr) Co. Litt. 2 b. 

[(#) 33 Viet. c. 14, s. 2: not confined 
to alien friends, as 7 & 8 Viet. o. 66, 
s. 3. 

(0 I. shall not validate or in- 
validate, Sharp y. St. Sauvcur , L. R., 
7 Ch. 343.] 
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PERSONAL DISABILITIES OF TESTATORS. 

ohapteb nz. [or expectanoy in pursuance of any disposition made before the 
act, or in pursuance of any devolution by law on the death of any 
person dying before the act.”] 

traitors and Persons attainted of high treason [were formerly] incompetent 
felons; to devise their lands, since, by several old statutes (u), the real 

—realty. estates of a traitor were, by the attainder, ipso facto vested in 

the crown. 

The lands of all persons attainted for petit treason and felony, 
formerly escheated to the ting or other feudal lord (#), by reason 
of the corruption of blood consequent on attainder, which of 
course prevented the descent to the heir; and the devises of 
such persons were absolutely void, or rather, by the better 
opinion, were voidable, as in the case of an alien (y) ; and such 
[until 1870 was] still the case as to persons not entitled to the 
benefit of the statute 04 Geo. 3, c. 145, which providod, that no 
attainder for felony, except in cases of high treason, or of the 
crimes of petit treason (afterwards abolished by statute (s)), or 
murder, or of abetting, procuring, or counselling the some, 
“ shall extend to the disinheriting of any heir, nor to the pre- 
judice of the right or title of any person or persons, other than 
the right or title of the offender or offenders, during his, her, or 
their natural lives only ; and that it shall be lawful to every 
person or persons to whom the ‘right or interest of any lands, 
tenements, or hereditaments, after the death of any such offender 
or offenders, should or might have appertained, if no such 
attainder had been, to enter into the same.”- 

There was some ground to contend, that the concluding words 
of this provision enabled persons convicted of, or rather attainted 
for, any other than the excepted offences, to alien their real 
estate by will, [and this ground was strengthened by the 
statutes (a), which in all cases where a title hod accrued to the 
crown by escheat for want of heirs, or by reason of any for- 
feiture, empowered the sovereign (notwithstanding the statute (6) 
which had restrained the alienation of the royal demesnes in 
general to leases for thirty-one years) to make grants to any 
person for the purpose of restoring the land to the family of the 
former owner, or carrying into effect any grant, conveyance or 
devise of it which he might have intended to make. 

to) See 4 Jam. Conv. 2nd ed. 186. to) Shep. Touch. 404. 

[(£) Subject to the right of the crown (s) 9 Geo. 4, o. 81, s. 2. 

to hold the lands vested in the person [( 0 ) 39 & 40 Geo. 3, 0 . 88, a. 12; 47 
attainted at the period of the attainder Geo. 3, sess. 2, c. 24 ; 69 Geo. 3, 0 . 94 ; 

for a year and a day. 1 Steph. Com. 6 Geo. 4, c. 17. 

417.] (b) 1 Ann. st. 1, 0 . 7, s. 6. 
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[But the point is now of the less importance, since, by stat. ghapteb nx. 
33 & 34 Viet. o. 23, attainder (which, and not the oonviction, 
caused the disability) is thencefoithabolished, and express provi- 
sions (presently noticed) are mode regarding the real estate both 
of traitors and felons.] 

Treason and felony incapacitated persons from making a will Wills of 
of personal estate, which [if vested (either in possession or re- 
mainder),] became forfeited to the crown on conviction (c); and —personalty, 
this incapacity extended to a felo de se, who was, however, 
capable of devising his real estate, as there was in such case no 
attainder (d). In every case of felony in which sentence of 
death was not recorded, [that is to say, in which there was no 
attainder,] the prisoner’s competency to devise or otherwise dis- 
pose of his real estate was not affected (<?). 

[But the law os to both real and personal , property is now Attainder and 
regulated by stat. 33 & 34 Yict. c. 23, which enacts (s. 1) that for 

after the passing of it, “no confession, verdict, inquest, conviction, felony 
or judgment of or for any treason, or felony, or felo de se, shall aboli8hod - 
cause any attainder or corruption of blood, or any forfeiture or 
escheat ; provided that nothing in this act shall affect the law of 
forfeiture consequent on outlawry.” The statute then, after 
defining (s. 6) “convict” to mean any person against whom 
sentence of death, or of penal servitude, shall have been pro- 
nounced or recorded upon any charge of treason or felony; and 
after providing (s. 7) that when any convict shall die, or become 
bankrupt, or shall have suffered his punishmont, original or com- 
muted, or have been pardoned, ho shall thenceforth, as to the 
provisions thereinafter contained, cease to be subject to the act, 
enacts (s. 8) that no action or suit for the recovery of any pro- 
perty shall be brought by any convict during the time that he 
is subject to the act, and that every convict shall bo incapable 
during that time of alienating or charging any property, or of 
making any contract, save as thereinafter provided. Sect. 9 pro- 
vides for the appointment of an administrator, in whom, upon his 
appointment, (s. 10) all the real and personal property (including 


[(c) 2B1. Comm. 409; Be Thompson's 
Trusts , 22 Bear. 606; He Bateman's 
Trust , L. B., 15 Eq. 366. Contra as to 
goods which he has as executor of 
another, of which he may make a will, 
Be Bailey , 2 Sw. & Tr. 156, 31 L. J., 
Prob. 178. Contra , also, as to con- 
tingent interests, where the felony was 
not capital, Stokes v. Holden , 1 Keen, 


145 ; Barnett v. Blake , 2 Dr. & Sm. 
117, 128; and as to personalty acquired 
by him after a conditional free pardon, 
Gough y. Davies , 2 K. & J. 623. 

(d) Norris v. Chambres , 29 Bear. 
258. 

(c) Bex v. Willes, 3 B. & AH. 510, 3 
Inst. 56 ; Bex y. Bridger , 1M. ft Wei. 
147; Be Harrop's estate , 3 Drew. 726. 
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GHAPTEB m. 


Effect of the 
abolition. 


Effect of 
1 Viet. o. 26, 
upon the 
disabilities of 
testators. 


[ohoses in action) to which tfie convict was at the time of his con- 
viction, or shall afterwards, while subject to the act, become or 
be entitled, vests for all the convict’s estate and interest. And 
the administrator has full power' (s. 12) to let, sell, and mortgage 
the property, and thereout (ss. 13 to 17) to pay costs, debts, 
damages, &c., and to make allowances for the support of the con- 
vict and his family. Subject thereto, the administrator is (s. 18) 
to hold the property in trust , and may accumulate the income, 
for the benefit of the convict and his heirs, or legal personal repre- 
sentatives, or such other persons as may be lawfully entitled 
thereto, according to the nature thereof; and the same is to 
revest in the convict on his ceasing to be subject to the act, or in 
his heirs or representatives, or such other persons. The convict 
is to be entitled as against the administrator to all property ac- 
quired by him while at large under licence, and, during the 
same time, his disabilities under s. 8 are suspended (s. 30). 

Subject, therefore, to the temporary estate of the adminis- 
trator, and to the charges imposed by the act, the real and per- 
sonal property of a traitor or felon remains his own, and he may 
dispose of it by his will ; for the prohibition against alienation 
during the time that he is subject to the act can have no appli- 
cation to his will, whensoever executed ; a will being no aliena- 
tion until the testator’s death.] 

The statute of 1 Yict. c. 26, has left all personal disabilities 
affecting the testamentary power os they stood under the pre- 
existing law (/), with the exception of infancy, which formerly 
(we have seen) did not incapacitate persons of a certain age 
from bequeathing personal estate ; whereas that statute (s. 7) has 
provided, in general terms, that no trill made by any person 
under the age of twenty-one years shall bo valid ; thus destroy- 
ing at a blow the long-existing distinction between wills of real 
and wills of personal estate in regard to the age of testamentary 
competency. The statute has even carried this principle so far 
as to abolish, in regard to infant testators, the paternal power of 
appointing guardians, conferred by the act of 12 Gar. 2, c. 24; 
so that a person under age is now not competent by will to 
appoint a guardian to his children. In short, the disability of 
infonoy affects the testamentary power, under the new law, no 
less universally than it does the power of disposition by deed; 
and, with respect to the appointment of guardians just referred 

[(/) See as to coverture Xobte v. Willack , L. B., 7 H. L. 580. But as to 
revocation by “ writing,” see Haicksley v. Barnw % L. B., 1 P. & D. 152.] 
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to, is even mors extensive (< 7 ), for the power of nominating ■ ohutsb m. 
guar dians by deed given to on infant father by the statute of 
Charles seems to be still in force ; and this will go for towards 
preventing any practical inoonvenienoe which might otherwise 
haveTesulted from the abolition of the power of infant fathers 
to appoint guardians by will. 

It may not be quite superfluous to remark, in oonolusion of Mode of cam- 
this branch of the subject, that in computing the age of a person putin8r ***• 
for testamentary or other purposes, the day of his birth is in- 
cluded; thus, if he were born on the 16th of January, 1800, 
he would have attained his majority on the 15th of Januoiy, 

1821 ( h ) ; and as the law does not recognize fractions of a 
day ( 1 ), the age would be attained at the first instant of the 
latter day. 

(y) Infants, too, of the age of fifteen, 625. But a person attains “ his 25th 
are, in certain cases, competent to con- year” when he becomes 24 yean old, 
voy gavelkind lands by feoffment. Grant v. Grant, 4 Y. & C. 256. 

(h) Hubert v. Torball , 1 Sid. 162, (i) See Inter v. Garland, 15 Yes, 

Baym. 84, [8 Vin. Dev. Q-. pi. 20; 257.] 

Anon . 1 Salk. 44; Howard's case , 2 ib. 
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CHAPTER IV. 

WIIAT MAY BE DEVISED OR BEQUEATHED. 


^ HE P ower testamentary disposition extends to all interests 
whatever in real and personal estate, which, at the decease of the testator, 
V ° lve W0U H> if not so disposed of, devolve to his general real, or per- 
general re- sonal representatives (a), whether the testator be the legal or the 
presentatives. ] 3 ene fi 0 i a i owner only, or unite in himself both these characters. 

Tried by this rule, it is obvious that a devise or bequest by a 
joint tenant of real or personal estate is void, in the event of the 
Joint estates testator dying in the lifetime of his co-proprietor, whose title by 
not devisable. takes precedence of the claim of the devisee or 

legatee, as it would of that of the heir or administrator, of the 
pre-deceased joint tenant, in case he had died intestate (6). If, 
on the other hand, the testator survives his companion in the 
tenancy, the efficacy of the devise or bequest formerly depended 
on the nature of the property ; in the case of a freehold interest, 
the devise was void as not authorized by the statute 34 Hen. 8, 
c. 5, the testator not having a solo estate when he made his 
will; and, by parity of reasoning, any divided port or shore 
which, after the execution of the will, he might have acquired on 
[a severance of the jointure, or] a partition of the property, would 
not pass thereby (c). But this reasoning, it is obvious, did not 
apply to leasehold property or other personal estate ; a future 
interest in which, devolving by survivorship or acquired by 
partition, would, like all other after-acquired personalty, pass by 
a general or residuary bequest; and such, it will be remembered, 
is now the rule with respect to real estate devised by wills made 
since the year 1837. In regard to such a will, therefore, it is 
unnecessary to inquire whether the devising joint tenant had 
become solely seised by survivorship at the period of its execu- 

[(«) Or, if he became entitled by (b) Co. Litt. 185 a. 

desoent, on the heir or customary hem (c) Swift d. Neale v. Roberts , 1 W. 

of his ancestor, 1 Viet. o. 26, s. 3. And Bl. 476, 3 Burr. 1488. 
see Ingilby v. Amcotts , 2lBeav. 585.] 
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turn ; it is enough that he had acquired a devisable interest in ounn tv. 
the estate at the time of his decease (d). ~ 

Where the several co-proprietors are tenants in common, or 
coparceners, eaoh has [a sole est&te, and therefore] an absolute 
power of testamentary disposition over his or her undivided 
share. 

An executory interest in real or personal estate, was (and of Executory 
course still is) disposable by will, if the nature of the contingency wiundevis. 
on which it is dependent be such that the interest does not cease ftUe< 
with the life of the testator ; in other words, if it be descendible 
or transmissible. ThiB doctrine, in regard to real estate, was 
recognized in Ooodtitle v. Wood (e), and was finally established 
in Roe d. Perry v. « Tones (/), whore an estate was devised by 
will (on failure of certain limitations to the younger sons of A.) 
to the only Bon of A. in fee, in case he should have but one son 
who should live to attain twenty-one. A. had an only son B., 
who, in the lifetime of his father, after he had attained his 
majority, made a will, devising all his estate in possession or 
reversion ; and the question was, whether this will operated to 
pass the executory use which B. hod during his father’s lifetime. 

(d) The doctrine respecting joint te- mentary capacity, of course the neces- As to the 
nancies comes under consideration in sity of an inquiry into the existence of devise of 

practice most frequently in rogard to a will is superseded. It is thon only trust estates, 

trust estates which, where vested in a requisite to ascertain who is the corn- 
plurality of persons, are commonly mon-law heir (as to freehold interests), 
limited to them as joint tenants, on or the customary heir (as to copyholds) 
account of the obvious convenience at- of the docoased trustee ; though it is 
tending the devolution of the estate to to bo observed, that if the trustee in 
the survivors or survivor for the timo question wore a married woman, and 
being, instead of the title to tho re- the subject of the trust were a free- 
spective shares being deductible through hold of inheritance, the legal title 

the representatives of the several de- would not bo complete without the 
ceased trustees. The testaoy or in- junction of her surviving husband, in 
testacy of any trustee, who at his case she had hod issue by him capable 
decease leaves a co-trustee (between of inheriting tho property ; the hus- 
whom and himself there existed a joint band having, under such circum- 

tenanoy), it is unnecessary to inquiro stances, on estate for life as tenant 
into ; but in case he were the sole by the curtesy. This is a point which 
trustee at his death, his will, if he loft is sometimes overlooked. Dower, also, 
any, should bo examined, in order to attaches on a mere legal ownership, 
ascertain whether it contains an ex- but as it is not an actual estate, being 
press devise of, or a devise capable of only a legal right, the enforcement of 
operating on freehold interests vested which would be restrained in Equity, 
in the testator as trustee ; and if the the concurrence of tho widow of a de- 
will (being made before the year 1838) ceased trustee is never required, 
were subject to the old law, it would (e) Willes, 211 ; S. C. cited 3 T. R. 
be also proper to see that the surviving 94. 

trustee had become solely entitled by (/) 1 H. Bl. 30 ; S. C. in B. R. 3 T. 
survivorship before the making of the R. 88 ; [and see Moor v. Hawkins, 2 
will. Where the deceased trustee was Eden, 342, Eeame, C. R. 366 ; Ingilby 
a female under coverture, or was v. Ameotts , 21 Beav. 685, which also 
uninterruptedly subject to any other explains the sense in which “ descen- 
penonal disability affecting the testa- dible” is to be here understood.] 
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The Court of K. B. held that it did; Lord Kenyon , 0. J., 
drawing a distinction between such an interest and a mere 
possibility, like that which an heir has from his ancestor. 
Butter, J., observed, that if It was such on interest as was 
descendible, it was also devisable, as they must both be governed 
by the same principle. 

The converse of the proposition of the learned Judge is equally 
true, namely, that an interest which is not transmissible cannot 
be devised. An instance of this species of interest occurred in 
Doe v. Tomkimon(g), where a testator devised his real estate ter 
A. and B. and the survivor of them, and to be disposed of by 
the survivor as she might, by will, devise. A. survived B., 
having in the lifetime of B. made a will, devising her contin- 
gent interest ; but which interest was held not to pass by the 
devise, on the ground that the person who was to take was not" 
in any degree ascertainable before the contingency happened. 
The reasoning of the Court morely assigns a ground for the 
decision which is common to executory interests of eveiy de- 
scription ; for it is the uncertainty, who will become entitled, 
which renders the interest contingent. The true ground, it is 
submitted, is, that the contingency, depending on survivorship, 
necessarily takes effect in the lifetime of the testator, and, there- 
fore, the interest cannot be the subject of a devise, which is 
inoperative until death (h). If the reason assigned by the Court 
of K. B. in Doe v. TomJcumn wore the correct reason, it would 
follow that, in the case of a limitation to several persons, and 
the heirs of the one first dying, such interest would, under the 
old law, not bo devisable, since it differs from the limitation 
which occurred in that case, only in regard to the nature of the 


M2M.& Sel. 165. 

[(5) It is presumed that the meaning 
of this passage in tho text is, that the 
interest at the date of tho will being 
contingent, but the interest that the 
will would actually operato upon being 
vested, there is in fact a new interest 
acquired after the dato of the will, 
which cannot pass by it; in other 
words, the will is revoked by the altera- 
tion of estate consequent upon the 
happening of the contingency. To 
this view the case of Jackson v. Hurlock , 
2 Ed. 263, seems directly opposed. In 
that case a testator devised lands, then 
conveyed them to uses which were to 
arise on his intended marriage, and 
under which he would tako a remainder 
in fee ; then made a codicil republish- 
ing his will, and afterwards married 


and died without issue of that mar- 
riage ; and it was held, that the lands, 
in which, under the settlement, his 
interest at the date of the codicil was 
contingent, but became vested on his 
marriage, passed by the will and 
codicil. In Sug. Pow. p. 269, 8th ed., 
the decision in Doe v. Tomkinson is 
referred to the ground that the interest 
of the survivor was a power and not 
an estate, and could not be exercised 
until the donee actually answered the 
description under which the power was 
given to him, that is, became the sur- 
vivor. And see Me Adam, v. Logan , 
3 B. G. C. 310, and Mr. Eden’s note ; 
Fearne, C. R. 370. But see per Lord 
Westbury, Thomas v. Jones , 11). J. & 
9. 78, 79.] 
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contingency, the person to take beitfg, in the one oase no less chapter nr. 
than in the other, wholly unasoertainable before the contingency ' 
happens ; and yet the conclusion that such on interest may be 
disposed of by will, seems indisputable. The point is not now 
of much practical importance, as it cannot arise under a will 
made since the year 1837, the statute of 1 Yict. c. 26 having 
expressly provided (no doubt with a special view to meet the 
particular case now under consideration) that the testamentary 
power conferred by it “ shall extend to all contingent, exocutory, 
or other future interests in any real or personal estate, whether 
the testator may or may not bo ascertained as the person or one 
of the persons in whom the same respectively may have become 
vested.” 

A right of action was not, under the old law, devisable. As to rights 
Thus, a reversion in fee expectant on an estate tail which had of actlon * 
been discontinued by the act of the tenant in tail, could not be 
devised (i). 

And the same doctrine was applicable to rights of entry. This Rights of 
point was much discussed in Good right v. Forrester (k), where A. entry * 
being tenant for life, with reversion to B. in fee, A. levied a fine 
come ceo, &o., after which, and when his estate had been thus 
reduced to a mere right of entry, B. made a will devising the 
property in question, the validity of which dovise was the point 
in dispute. The case was eventually decided on another ground, 
after an energetic protest from Sir J. Mansfield , C. J., against the 
doctrine which affirmed the invalidity of the devise ; but which 
seems nevertheless to be sound law. Such, it is evident, was the 
opinion of Eyre, C. J., in Cave v. Holford (/), of Lord Eldon , in 
Att.-Gen. v. Vigor (m), and of the Court of K. B., in Doe d. Pouter 
v. Hull (ft) [and Culley v. Doe d. Taylerson (o)]; and Lord Eldon, 
moreover, intimated an opinion, that a will made during disseisin 
was invalid, though the testator happened to dio seised, on the 
ground that the testator was not seised at the date of the will ; 
but that if he then had the land, and was disseised afterwards, 
the devise was good, as a disseisee after re-entry is by relation 
seised ab initio ; which certainly appears to be more consistent 
with principle than the contrary position advanced in the early 
case of Bunter v. Coke (p). 

(t) Baker y. Sacking, Cro. Car. 387, («») 8 Vcs. 282. 

406; aee also Doe d. Cooper y. Finch , 1 (n) 2D. & Ry. 38. 

Hey. A M. 130, [4 B. & Ad. 283.] f(o) 11 Ad. & Ell. 1020.] 

(k) 8 East, 564, 1 Taunt. 678. (p) Sulk. 237. 

(/) 3 Vefl. 669. 

J. — VOL. I. 
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[When it is 6oid that rights of entry were not devisable, this 
extends only to rights of entry, properly so called, created by 
actual disseisin, and not to a right to recover possession of the 
land from a mere adverse posSossor, or a person holding over 
after tlio determination of his lawful title, for in such cases the 
freehold* was in tho testator, and of course might have been de- 
vised by him (7).] 

All such questions, however, are precluded as to wills made 
since the year 1837 by tho statute 1 Viet., which has expressly 
extended the testamentary power to “ all rights of entry for con- 
ditions broken and other rights of entry” (r). [And os to rights 
of action, the question cannot recur since the statute 3 & 4 Will. 4, 
c. 27, s. 36, abolishing real actions, on which alone it is conceived 
the question could have arisen. 

Where a conveyance has been executed under circumstances 
which would give the grantor a right in equity to have it set 
aside and reconveyance decreod, such right is clearly devisable (s). 

Conversely, possession without title confers a devisable in- 
terest which may bo defended and recovered by the devisee 
against all but the true owner (t). 

Personal property limited by settlement merely to the exe- 
cutors or administrators of the settlor may be disposed of by his 
will, since he himself takes absolutely under such a limitation (?/). 

In Bishop v. Curtis (v), it was argued that under the 3rd section 
of the 1 Viet. 0. 26, a bequest of a chose in action would pass to 
the legatee tho right to sue in his own name ; but tho Court of 
B. It. decided that the act did not make any thing bequeathablo 
as personal estate,* which might not have been bequeathed pre- 
viously to the passing of that act.] 

A will disposing of any interest in real estato of which the 
testator was seised, operated, under the old law, in the nature of 
a conveyance, and, consequently, extended only to hereditaments 
belonging to the testator when he made the devise. This rule 
was early established, in relation as well to devises by custom, 
as to devises under the statutes of Hen. 8, which shows that 


[(g) Doe v. Hull, 2D. & Ry. 38; 
Cutley v. Doe, 11 Ad. & Ell. 1021. 

(#■) The dovise must be by apt 
words: “ real estate of which 1 may 
die seised 9f has been held not to pass 
land of which, though entitled thereto, 
the testator was not seised, Leach v. 
Jay, 9 Ch. D. 42. 

W Uppington v. Pullen, 2 D. & War, 


184, 1 Con. & L. 291; Slump v. Gaby, 
2 D. M. & G. 623; Gresley v. Mousley, 
4 De G. & J. 78. 

(0^ Asher y. Whitloelc, L. R., 1 

(«) Morris y. Howse, 4 Hare, 699; 
Mackenzie y. Mackenzie, 3 Mae. & G. 
669. 

(r) 21 L. J., Q. B. 391.] 
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it did not (as commonly supposed) arise from the mode of pen- ooivtbb it. 
ning those statutes, hut resulted from principles common to both 
species of devises. As equity fallows the law, the doctrine ex- 
tended no less to equitable than to legal interests. If, therefore, 
a testator before the year 1838, devised all the real estate of 
which ho should be seised at the timo of his decease, and after 
the making of his will lie purchased lands in foe-simple, such 
after-acquired property, whether it was conveyed to the testator 
himself, or to a trustee for him, did not pass by the will, but 
descended, as to the legal inheritance in the former case, and as 
to the equitable inheritance in the latter, to the testator’s 
heir-at-law (#). 

Where a testator had an equitable interest in the devised lands Operation of 
when he made his will, and afterwards acquired the legal owner- J^taUe° n 
ship, the equitable interest passed by the will, and tho subse- interests, 
quently-acquired legal estate descended to the heir, who, of course, 
became a trustee for the devisee. If, on the othor hand, the 
testator were seised only of the legal estate, at the timo of the 
execution of his will, and afterwards acquired tho equitable 
interest, (being the converso case,) as where, being a mortgagee 
in fee at tho dato of the will, he subsequently purchased the 
equity of redemption, the devisee was a trustee of the legal estate, 
which he derived through the will, for tho heir-at-law to whom 
the equitable inheritance descended (//). Cases of tho former 
description frequently occurred, where a man contracted to pur- 
chase a freehold estate, then devised it, and, subsequently to the. 
execution of his will, took a conveyance of the property, and 
then died without re-publishing his will (s). The testator being 
equitable owner under the contract (a), his interest passed by the 
will to the devisee, whose equitable right tho heir was bound to 
clothe with the legal title. In these and many other cases, great 


(#) Hunter v. Coke, 1 Salk. 237, 
Holt, 248, nom Buckingham v. Cook, 3 
Bro. P. C. Tornl. 19; Langford v. Titt , 
2 P. W. 629 ; [Harwood v. Ooodright , 
Cowp. 90]. 

(y) Strode v. Lady Falkland , 3 Ch. 
Rep. 187. [In Yardley v. Holland , 
L. R., 20 Eq. 428, a mortgagee in 
fee devised “ all hereditaments whereof 
he was seised as mortgagee” (without 
any specific description of tho mort- 
gaged estate), and afterwards pur- 
chased the equity of redemption: this 
was ademption, and tho devise failed 
both at law and in equity.] 

(s) Gmnhill v. Grctnhill , Pre. Ch. 


320, [2 Vem. 679, Gilb. Eq. R. 77;] 
Greenw. Smith , 1 Atk. 672; Gibson v. 
Lord Mont fort, 1 Vcs. 494; Capel v. 
Girdler , 9 Vcs. 609; Holmes v. Barker , 
2 Madd. 462. [Same law as to copy- 
holds, Seaman v. Woods , 24 Beav. 372. 
A valid contract will not be presumed 
to havo been entered into bofore tho 
date of tho will for tho purchaso of 
lands conveyed to the testator imme- 
diately after that dato, Cathroto v. 
Fade , 4 Do G. & S. 627. 

(a) It was sufficient if the vendor 
alone was bound by the contract, Mor- 
gan v. Holford , 1 Sm. & Gif. 101, 
semb.] 

2 
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inconvenience occurred from the incompetenoy o f a testator to 
dispose by will of his after-acquired real estate ; and questions 
often arose as to the actual state of the rights and obligations of 
the parties under the contract, on which the validity of the devise 
depended (b), and also as to the effect of certain modes of con- 
veyance, in producing a revocation of the devise of the equitable 
interest. The removal of this incapacity, therefore, is not the 
least of the advantages conferred by the statute 1 Yiot. c. 26, 
which has expressly extended the testamentary power to such 
real and personal estate as the testator may be entitled to at the 
time of his death, notwithstanding he may become entitled to 
the some subsequently to the execution of his will. But it may, 
of courso, be necessary, even under the new law, to go into the 
inquiry, whether the ciroumstances attending a oontract for pur- 
chase or sale by a deceased person, are such as to render the 
contract obligatory ; for upon this fact would depend the ques- 
tion, (which has lost none of its importance,) whether, as between 
the representatives of the deceased testator or intestate, it is to 
be regarded as real or personal estate ; and this may and often 
does depend on extrinsio circumstances, ascertainable by parol 
testimony. In Lacon v. Martins (c), Lord Hardwicke decreed a 
parol contract to be carried into execution as between the real 
and personal representatives of the deceased vendor, the pur- 
chaser submitting to porform it, and acts of part performance , 
sufficient to take it out of flic Statute of Frauds , being proved. 
In Buckmaster v. Ilarrop (d), a bill by the purchaser’s heir-at- 
law for a similar purpose was dismissed by Sir Win. Grant , M.11., 
on the ground that a binding contract had not been proved. 

Where the contract is binding on the purchaser at the time of 
his death, his heir or devisee is entitled to the benefit of it ; in 
other words, is entitled to consider the contract as having con- 
verted the personal estate, quoad the purchase-money, into real 
estate; although from subsequent events, arising out of the 
situation of the deceased purchaser’s estate, tho contract should, 
as against the vendor, be rescinded. Thus, in Whittaker v. 
Whittaker (e), where W., having contracted for the purohase of 
an estate, afterwards by his will devised certain real estates to 
trustees to certain uses, and then reciting the contract, he gave 
to the trustees all the residue of his property, upon trust (inter 
alio) to dispose of a sufficient port thereof, and therewith to pay 


S Buckle v. Baines, 8 Sim. 625. (d) 7 Yes. 341. 

3 Atk. 1. (#) 4 B. C. G. 30. 
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the remainder of the purchase-money, and complete the contract, 
and thereupon take a conveyance to the uses of the thereinbefore 
devised estates. Before the contract was completed the testator 
died, and the executors not being able to collect sufficient assets 
to carry the contract into execution within the necessary time, 
the vendor instituted a suit against them, and the contract was 
eventually cancelled under a decree of the Court. The devisee 
then filed a bill to have the amount of the purchase-money laid 
out in the purchase of land to be settled to the some uses, and 
Sir JR. P. Arden , M. R., decreed accordingly, being of opinion 
that the acts of the executors could not affect the rights of the 
parties ; and relying, also, on the general principle, that devisees 
to whom a contracted-for estate is given, are, if the contract 
fails from any cause , entitled to have the money laid out for 
their benefit, and that the case of an heir-at-law was less 
favoured. This doctrine, however, we shall presently see, was 
overruled by Lord Eldon in the case next stated. 

The true principle is, that where the contract is such os could 
have boon enforced against the purchaser at the time of his 
deoease, the estate, which is the subject-matter of the contract, 
or, failing that, the purchase-money, belongs to his heir or 
devisee ; but if, from a defect of title or any other cause, the 
contract was not obligatory on the purchaser at his death, his 
heir or devisee is not entitled to say he will take the estate with 
its defects, or have the purchase-money laid out in the purchase 
of another. 

Such is the doctrine of Broome v. Monek (/), where a bill was 
filed by the devisee of a purchaser of a contracted-for estate 
against the vendor and the personal representative of his own 
devisor, praying a specific performance of the contract, or that 
the purchase-money might be laid out in the purchase of 
another estate, and it appeared that a good title could not bo 
mode ; Lord Eldon , after great deliberation, dismissed the bill. 
The contract expressed, in the usual manner, that the remainder 
of the purchase-money should be paid upon a good title being 
made, and the codicil directed that the contract should be 
earned into execution; but the decision was founded on the 
general principle, and not on the particular terms of the 
contract. In adverting to Whittaker v. Whittaker , which was 
urged as on authority for the plaintiff, Lord Eldon observed, 
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If) 10 Ves. 697. Seo also 1 Ves. 218; [O'Sfoa ▼. Kowletj, 1 J. & Lat. 898]. 
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that it was very difficult to maintain the doctrine in it, which 
went beyond what was necessary for the decision. The case 
was no more than this: — The f vendor had a good title. The 
estate at the death of W. in equity belonged to the devisees of 
his real estate. The vendor objected he was not to be held to 
the contract for ever, and the embarrassment of W.’s affairs 
gave him a right to bo off. But as to the devisees of the land 
and the legatees of the money, their interests were completely 
fixed at the death of the testator ; and the only question was, 
whether the embarrassment of his affairs giving that right to 
the vendor, should vary the rights as between them ; and it was 
quite clear, that if tho real representative had been an heir 
instead of a devisee, the question would have been just the 
some. The cases establish, that whatever is the state of liability 
of the party himself at his death, must be the state of liability 
to be considered upon questions between those representing him 
after his death (g ) ; and if at his death ho could not be com- 
pelled to take, clearly tho heir could not say to the executor, 

‘ I will have the estate and you shall pay for it.’ “ I have not 
found any case that has induced me to suppose that if this were 
between the heir and tho personal representative, it would be 
possible for tho heir to say, though tho title was doubtful, yet 
being tho real representative, he is entitled to take it os it is, 
though the ancestor never meant so to take it, or intimated any 
purpose of retiring from that situation in which he had a right 
either to insist upon a good title, or to refuse the estate ; and 
though there is no proof that the ancestor would have paid for 
tho estate with a bad title, yet the heir shall insist that the 
personal estate shall pay for it out of the assets. None of the 
cases give any colour for that ; Green v. Smith (A), indeed, 
seems to state a doctrine quite inconsistent.” lie therefore held 
that, as no title could bo made, the devisees were not entitled to 
take this estate, or to have another estate bought for them. 

It will be observed, that Lord Eldon adverted to the cir- 
cumstance of the purchasing devisor not having himself shown 
an intention to take the estate with a bad title. It is 
conceived he alluded to such evidence of intention as would 
have amounted to an acceptance of the title. Nothing short of 


[( 0 ) See acc. Cur-re v. Eoteyer, 6 461, 462; Lysaght v. Edward*, 2 Oh. 

Beav. 6, n.; Hudson v. Cook , L. R., D. 516.1 
13 Eq. 417 ; Ingle v. Xichards, 28 Beav. (A) 1 Atk. 572. 

365; Haynes v. Haynes , 1 Dr. & Sm. 
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this, it is presumed, could have any effect; for, to admit parol 
evidence of intention as such would be liable to the objection 
attaching to the reception of exfrinsio evidence in aid of, or in 
opposition to, a written will (i). It is true that, under the doc- 
trine in question, the devise is incidentally affected by this 
evidence, since, as already observed, the inquiry whether the 
oontraot was obligatory on the testator at his decease, lets in any 
evidence which would be admissible, in a suit between the vendor 
and vendee, of circumstances discharging the vendee, as a dif- 
ference in the estate from that contracted for, not capable of 
being the subject of compensation, or the like. Of course the 
vendor could not take advantage of the waiver by the heir or 
devisee of objections to the title which his ancestor or devisor 
might have advanced, he (i.e. the heir or devisee) having in 
that event no interest in the estate. 

In Whittaker v. Whittaker , and Broome v. Mo nek, the contract 
seems to have been binding on the vendor, and therefore, those 
cases do not decide what would be the effect, where tho deceased 
purchaser was bound at his decease, but the vendor was not, a 
case which clearly may and often does arise; as where a written 
contract has been entered into, which is duly signed by one 
party and not by the other, and the signing party dies before 
there has been any act of part performance, which would render 
the contract obligatory on the other. It is clear, that in such a 
cose, the surviving (k) party may choose or not to enforce tho 
performance of the contract against tho representatives of the 
deoeased : should he decline, of course the contract is at an end, 
and the property remains unconverted as betweon the real and 
personal representatives of the deceased party. If, on the other 
hand, the surviving party choose to compel performance, the 
question arises between the respective representatives of the 
deoeased, whether such conversion has taken place. For in- 
stance, suppose the deceased party to be the vendor; if the 
surviving party, i.e. the purchaser, should (as he may) call 
upon tho heir or devisee of the deceased vendor, to convey to 
him the property in pursuance of his ancestor’s or testator’s 
contract — upon the doctrine in question would depend the 
destination of the purchase-money, which, if the contract is to 
be considered as effecting on absolute conversion of the property, 

[(*) See Hose v. Cutty ng ham , 11 Vos. of distinction ; it would, of course, bo 
550.1 immaterial whether the party repre- 

(k) The fact of survivorship is in- sented as the survivor were living or 
troduced merely for the convenience not. 


GHATTSB XV. 


Question, 
where the de- 
ceased pur- 
chaser was 
bound, but 
the vendor 
was not. 



56 


CHAPTER nr. 


Case® where 
there is -an 
option to pur- 
chase. 


Devises of 
copyholds. 


WHAT MAY BE DEVISED OB BEQUEATHED. 

• 

would belong to the personal representatives (/) ; if not, to the 
heir or devisee of the deceased vendor. The writer is not aware 
of any direct authority on the* point; but, perhaps it would be 
considered as governed by the cases (which seem to be analogous 
in principle), in which, there being in a lease of a freehold 
estate a clause entitling the lessee pending the term to purchase 
the demised property, and the lessor having died before the 
option of the lessee has been declared, the latter has subsequently 
elected to purchase the property. Under such circumstances, it 
was held by Lord Eldon , in Townletj v. Bcdwcll (m), on the 
authority of a previous decision of Lord Kenyon (n), (but without, 
it should seem, approving the principle), that the rents, until an 
election to purchase should be made, belonged to the heir or 
devisee; but that when it was made, the purchase-money went 
to the personal representative of the vendor. 

[There is at least equal reason for holding that conversion has 
taken place in cases where, at the testator’s death, the contract, 
though unilateral, is unconditional and complete without a 
further act by one of the parties. But, whether contract or 
option, the vendor’s will may show an intention inconsistent with 
the notion of conversion. In Knollys v. Shepherd (o) (a case of 
contract), a specific doviso to the testator’s “dear wife” of 
the estate “which ho had lately contracted to sell,” was held 
not to show such an intention, but to give the wife only 
the legal estate, the purchase-money passing by the residuary 
bequest. But in the case of an option, a will made or 
re-published after the date of the contract, and specifically 
devising the property in strict settlement, has been held to 
take the case out of the rule in Townley v. Bcdtcell ; and, upon 
the option being exorcised after the testator’s death, to carry the 
purchase-money to the devisees (p). 

By the common law, copyholds could not be devised except 


[jj?) See post, Chap. VII. s. 3 ad 

(m) 14 Vos. 591. [See also Colling • 
wood ▼. Row. 26 L. J., Oh. 649, 3 Jur., 
N. S. 785.] 

(«) Law e8 v. Sennet, 1 Cox, 167. 
[Compare Wright v. Rose, 2 S. & St. 
323, which is very similar to cases of 
option to purchase, and in that view 
opposed to Townley v. Bedwell . 

(o) 1 J. & W. 499, cit., affirmed in 
D. P., Sug. Law of Prop. 223. As to 
whether a general devise indudes an 
estate which the testator has con- 


tracted to sell, see post, Chap. XXI. 

s. 2. 

(/?) Brant v. Vauae, 1 Y. & C. C. C. 
580 ; J Emms v. Smith , 2 De G. & S. 
722. Neither a specific devise executed 
before ( Weeding v. Weeding, 1 J. & H. 
42), nor a general devise executed after 
the contract (Goold v. Teague, 6 Jur., 
N. S. 1 16), is sufficient for the purpose. 
The rule applies only as between the 
real and personal representatives of 
the vendor, and wiU not be extended. 
See Edwards v. West, 7 Ch. D. 858.] 
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[by virtue of a special custom of the manor of which they were auras it. 
held, nor were they affected by the Statutes of Wills passed in 
the reign of Hen. 8 (q). When a copyholder wished to devise 
his copyhold, it was originally neoessory that he should moke a 
surrender to the use of his last will ; the estate then passed by 
the surrender and not by the will, which was only a direction of 
the uses of the surrender (r) ; the testator till his death, and 
afterwards his heirs, continued to have the legal copyhold 
interest till the devisee was admitted (a ) ; and accordingly upon 
a surrender without admittance by way of mortgage, the mort- 
gagor paving the whole legal estate, and not a mere equity of 
redemption (whioh we shall hereafter sec was devisable without 
surrender), must have made a second surrender to the use of his 
will in order to enable him to devise (£). 

The surrender, and not the will, being the operative part, so Will of a 
to speak, of the devise, one joint tenant could, by surrendering j^m^tenaucy 
to the use of his will, and then devising to a stranger, sever the ft ■overanoe. 
jointure («), and, in most manors, also bar his widow of freebenoh. 

By the statute 55 Goo. 3, o. 192, all devises thereafter to be Stat. 65 Goo. 
made of copyhold lands, though not surrendered to the use of ^tlTsumsn? 
the testator’s will, were rendered as valid as if a surrender had ^ ^u 80 °* 
been made. This statute merely supplied the omission of a sur- 
render; and it was immaterial that a surrender hod, in fact, been 
made to the use of the will, but that the will could not operate 
upon it, not being properly executed according to the terms of 
the surrender, since the statuto supplied a second surrender (#). 

But this statute supplied formal surrenders only, and therefore Only dis- 
did not dispense with a particular modo of surrender required 
by the custom to give validity to a devise by a married »»>den. 
woman (y), such surrender being considered as a protection to 
her. 

It seems the better opinion, that a custom in a manor that the Custom not 
copyhold tenant shall not devise through the medium of a sur- to St* 

will bad. 

[(?) 1 Watk. Cop. 122 y 2 Rol. Hep. whose will did not come into opera- 
383. tion until after the death of the sur- 

(r) Att.-Gm. y. Vigor , 8 Ves. 286. rendcror produced a severance; but 
(«) 1 Watk. Cop. 122 ; and see Moo on appeal (3 D., M. & G. 202) this 
▼. JcffereySy 2 Wils. 13. was doubted by Lord Cranworth , Parke, 

(#) Doe d. Shewen v. JVroot, 6 East, B., and Creeewell, J., seeing that the 
132. right by survivorship had actually 

(tt) Co. Litt. 69 b ; Porter v. Porter , accrued. 

Cro. Jao. 100; 2 C ox, 166; 2 Ves. 609. (x) Poe d. Hickman v. Hickman , 4 

In Edwards v. Champion (1 De G. & S. B. & Ad. 66. 

76), it was held by K. Bruce, V.-C., (u) Poe v. Bartle, 6 B. & Aid. 492, 

that a surrender by one joint tenant ID. & By. 81. 

to the use of the will of a stranger 
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[render to the use of his 'will, is had (s) : at all events, such a 
custom will not he presumed from the fact that no entry is to he 
found on the court rolls of any such surrender (a). 

An equitable interest in copyholds under a trust or right of 
redemption, or a contract for purchase, being incapable of sur- 
render, was devisable without any such formality, and it was 
immaterial in the lost case that a surrender had been made to 
the use of the purchaser, so long as he hod not been admitted (A) : 
and the right of the equitable owner to devise his interest could 
not be controlled by tho custom of the manor (c). 

Customary freeholds, though not held at the will of the lord, 
yet if alienable by surrender and admittance, were devisable in 
the same manner as copyholds (d ).] 

Copyholds, equally with freeholds, were subject to the rule, 
whioh, under the old law, restricted a devise to lands of which 
the testator was seised when he made his will (e). A devise of 
copyholds, therefore, however comprehensive in its terms, did 
not pass an after-acquired copyhold estate (/), except so far as 
such estate might have been brought within its operation by a 
subsequent surrender to the use of the will (whioh could not be 
the case where the testator’s interest was only equitable), the 
surrender being construed to have the effect of extending a 
general devise of oopyholds to lands acquired in the interval 
between the will and the surrender (g ) ; and it was decided that 
a surrender to such uses as the testator “ shall ” by will appoint 
applied to a will antecedently executed, it being considered that 
the surrenderor referred to that will which should be in exist- 
ence at his death (A). 

And here it may be observed, that as every copyhold is parcel 
oi the manor to which it belongs, a devise of the manor was held 
to comprise such copyholds, though acquired by the lord after 


[(=) Wardell v. Wardell , 3 B. C. C. 
117 ; Til* v. White, ib. 287 ; but boo 
1 Evans’ Stat. p. 450. 

(a\ Doe d. Edmunds v. Llcwellin , 2 
C. M. & B. 503) 5 Tyr. 899 ; Doe d. 
Dand v. Thompson , 7 Q. B. 897. 

(5) Davies v. Beversham , 2 Ereem. 
157, 3 Ch. Rq>. 70 ; Car v. Ellison , 3 
Atk. 73 ; King v. King, 3 P. "W. 368 ; 
Gibson v. Lord Montfort , 1 Ves. 489 ; 
Green hill v. Greenhill , 2 Vem. 079; 
Phillips v. Phillips, 1 My. & K. 604 ; 
Seaman v. Woods, 24 Beav. 372, where 
the purchaser took under a power of 
sale m a will. 

(<■) Lewis v. Latte, 2 My. & K. 449. 


(d) Doe v. Huntingdon , 4 East, 288 ; 
Doe d. Cook v. Danvers , 7 East, 299 ; 
Doe d. Dand v. Thompson , 7 Q. B. 897. 
These cases appear to overrule Lord 
Hardwicks' s apparont opinion to the 
contrary in Hussey v. Grills, Amb. 
299.] 

(e) Harris v. Cutler , cit. 1 T. B. 438, 
n.; Spring v. Biles, ib. 435, n. 

[(/) Phillips v. Phillips, 1 My. & K. 
664/] 

(g) Heylin v. Heylin, Cowp. 130; 
Att.-Gen. v. Vigor, 8 Ves. 287. 

(A) Spring v. Biles, 1 T. B. 435, n., 
overruling Warde v. Wards, Amb. 299, 
which is contra. 



WHAT MAY BE DEVISED OR BEQUEATHED. 


59 


the making of his will (i). [Freeholds held of the manor chapteb iv. 
coming to the lord by act or operation of law, as by escheat 
or descent, also passed by a previously executed devise of the 
manor ; but not if he acquired them by purchase, for when so 
acquired they do not become parcel of the manor (,/).] It is 
clear, too, upon a principle somewhat analogous, that if a person 
having a remainder or reversion in fee, expectant on an estate 
for life, devised that remainder or reversion, and then by any 
means acquired, and by such acquisition extinguished, tho estate 
for life, the devise earned the estate thus acquired, tho merger 
of which merely had the effect of accelerating the ulterior 
estate (A). 

Under the old law, too, a dovisee or surrenderee of copyholds Devise by do- 
before admittance, was wholly incapable of devising them (/). render^of " 
The same doctrine was at one period considered to apply to an jjopyJjojjk be " 
heir, whose ineompotency to devise was supposed to have been tonce void, 
established by Smith v. Trigg* (m) ; but which case, rightly 
understood, seems not to have warranted any such doctrine. 

If was frequently cited, however, as an authority on this 

point (»), but as such it has been completely overruled by Devise by nn 

Right d. Taylor v. Bank* (o), the facts of which were as follow: — heir held to 

On the 13th of February, 1781, John Taylor was admitted to bo good. 

the copyholds in question, which he afterwards surrendered to 

the use of his will, and then by his will devised part to his 

son Samuel (who was his heir-at-law) in fee, and part to 

his daughter Mary, in fee. Maiy Taylor, on the death of 

the tostator, entered, but was never admitted ; she died, leaving 

her brother Samuel her customary heir ; Samuel Taylor, who, 

as heir of his father, was ontitled to the whole, (for the devise to 

him by the former did not break tho descent, [and Mary never 

having been admitted, he took her share also, as heir to his 

father, and not as heir to her (/?),]) entered, but was never 

admitted. By his will he devised the copyholds in question — 

the validity of which devise was the point at issue. The Court 

(1) Roe d. Kale v. Wegg, 6 T. R. 708. Turner , 2 Sim. 648, [reversed, 1 My. & 

tU) Dclaehetoie v. JJclacheroia % 11 H. K. 466.] 

L. Ca. 62. ( 0 ) 3 B. 6 Ad. 664. 

(ft) Buckingham v. Cooky Holt. 263.] Up) Smith v. Triggs , 1 Str. 487, 

(2) Wainwright v. Biwelly 1 Mad. 627 ; and observations of Lord Tenterden in 

[Phillips v. Phillips 1 My. & K. 664 ; Right v. Bank*, p. 670. It is material 
Matthew v. Oabome, 17 Jur. 696.] to notice this point, as otherwise the 

Un) 1 Str. 487. case would be an authority, that the 

\n) See Sir T. Plumer'e judgment in heir of an unadmitted devisee could 
Wainwright v. Elwelly 1 Mad. 632 ; and devise, though the deviseo herself could 

Sir X. ShadwelVe judgment in King v. not.] 
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Devises by 
unadmitted 
devisee or 
surrenderee 
under Wills 
Act. 


Lacey v. Hill . 
Devise of . 
copyholds 
bars free- 
bench. 


held that the devise was good, relying much on the doctrine in 
Coke’s Copyholder, s. 41, that the heir is tenant immediately 
after the death of his ancestor, and may, before admittance, 
surrender into the hands of the lord; and also on Brown 9 9 
case (q) 9 Brown v. Dyer (r), Morse v. Faulkner («), Doe v. 
Tofield (t) 9 Wilson v. Weddell (u) 9 which severally support the 
same doctrine, and were considered by Lord Tenterden and the 
rest of the Court to outweigh the recent dicta to the contrary, 
which were all founded on a mistaken view of Smith v. Triggs. 
The point was again agitated, and received a similar determina- 
tion in [King v. Tamer (#)] and Doe d. Perry v. Wilson (y). 

The act 1 Yict. c. 26, s. 3, has precluded any question of this 
nature in regard to wills which are subject to its operation, by 
expressly affirming the testamentary power of an unadmitted 
heir: indeed it goes much further, by extending the devising 
power to an unadmitted devisee or surrenderee. [It repeals the 
55 Geo. 3, c. 192, which only supplied a surrender, and makes 
the will itself, without any surrender, confer a right to admit- 
tance (s), notwithstanding that the testator has not surrendered 
to the use of his will, or notwithstanding that the copyholds, in 
consequence of the want of a custom to devise or surrender to 
the use of a will or otherwise, or in consequence of there being 
a custom that a will or surrender to the use of a will should 
continue in force for a limited time only, or any other special 
custom, could not have been disposed of by the will previously 
to the passing of the act. Thus all questions arising under the 
former act respecting the validity of a devise, in consequence of 
the power to devise being still left dependent on the power to 
surrender to the use of the will (though the surrender itsolf was 
not required), are now set at rest. But in Lacey v. Hill [a) 9 it 
was held that the new act does not merely dispense with the 
surrender and the custom, but gives the devise the some effect 
as if there actually had been both; and that consequently a 


(q) 4 Rep. 22 b. 

' 11 Mod. 73. 

I Ansi. 13. 

II East, 251. 
lu) Yelv. 144. 

[(*) 1 My. & K. 456.] 

j) 5 Ad. & Ell. 321 ; [and see Doe 
finder v. Lawes, 7 Ad. & Ell. 105. 
$ This view was adopted by the 
Court in Garland v. Mead t L. R., 6 
Q. B. 441. Admittance is still neces- 
sary to vest the estate. 

(a) L. R., 19 Eq. 346. The con- 


trary must have been assumed in 
Thompson v. Hurra , L. R., 16 Eq. 
502. It was needless there to argue 
that the widow must elect between 
her frcebench and the benefits given 
her by the will if the freebench was de- 
feated by the devise. It need scarcely 
be observed that a devise by one joint 
tenant will not work a severance, since 
the power of devising under the act is 

S iven only where the property if not 
e vised would go to the customary 
heir. 
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[general devise of the testator’s “real Estate,” without more, bars 
his widow of her freebench. Reading the act, Sir G. Jesse!, M. R., 
said, “ That moans that a testator is to have the same power of 
devising copyhold estate, as if life had done all the things there 
mentioned ; as if there had been a surrender, or as if there had 
been a custom, and so forth. It breaks in upon the customary 
law of copyholds for the purpose of giving an unlimited power 
of devise. I am of opinion that the same effect is to be given to 
a devise of copyholds under the new law, as under the law as it 
stood before the Wills Act, and consequently the widow is not 
entitled to freebench.” It is to be presumed that in ‘this ease 
the custom gave freebench of lands of whicli the copyholder was 
seised at his death, and not, as is the custom in some manors ( b ), 
of those of which he was seised at any time during the oovorture; 
since, in the latter case, notwithstanding a custom to surrender 
to the use of tho will, neither a devise nor an actual surrender by 
tho husband would under the previous law have barred tho free- 
bonoh.] 

Copyholders also participate in the benefit of the enactments 
which extend the devising power to after-acquirod real estate, 
and other interests not bofore devisable, and are, on tho other 
hand, bound by those which (as wo shall see) regulate the 
ceremonial of execution. Copyholds are also, in common with 
freeholds, subject to the several clauses by which the legislature 
has propounded certain new canons or rules of construction, 
which in general appear to be of a nature to admit of application 
to copyhold estates (c). 

Bequests of chattel interests in land are governed by principles 
wholly different from those which regulate devises of freehold 
estates : they do not, like tho latter, pass directly to the legatee, 
as the alienee of the testator, but, forming part of his personal 
estate, they devolve to the executor or other general personal 
representative, who is bound, in subordination to the paramount 
claims of creditors, to give effect to any bequest in the will, 
specifio or residuary, comprising the property in question ; and, 
therefore, even under the old law, it was quite unnecessary, as 
regarded the testator’s competency of disposition, to go into the 
inquiry, whether he was, at the time of making the will, pos- 
sessed of a term of years which formed part of his property 
at his decease (d ) ; such an inquiry being no less irrelevant 

[(A) Riddell v. Jenner , 10 Bing. 29 simplified by stat. 4 & 5 Viet. c. 35, 
(Manor of Cheltenham). rb. 88, 89, 90.] 

(c) The form of admittance of a de- (d) See Wind v. Jekyl, 1 P. W. 575 ; 
visee of copyholdH is now somcwliut sec also Jams v. Dean, 11 Yes. 388. 


chaptsb nr. * 


Bequests of 
chattel in- 
terests in 
lands. 
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in the ease of a bequest of leaseholds held by a chattel lease, 
than in that of a horse or a watch, or any other personal 
chattel. 

Freeholds pur autre vie require a distinct consideration in 
connexion with the testamentary powor. This species of estate 
stands distinguished from all other interests, freehold or chattel, 
by this peculiar quality, that it is capablo of being rendered 
transmissible to either real or personal representatives, according 
to the terms of the instrument creating the estate, or rathor the 
instrument vesting it in the deceased owner, or in the person under 
whom he derived his title by act of law : for it seems now to bo 
admitted that the devolution of the estate is regulated by the 
words of limitation contained in tho last conveyance, without 
regard to the mode of its original creation. Estates pur autre 
vie are devisable by the express terms of tho Statute of Frauds, 
29 Car. 2, c. 3, (s. 12), the aot of Henry 8 being (according to 
the prevalent and probably tho bettor opinion) confined to estates 
of inheritance in foe-simple (e). 

Though the Statute of Frauds required three witnesses to the 
devise of an estate pur autre vie, yet where the property devolved 
otherwise than to the heirs of the owner, (*'.<?. where it was 
limited either to his executors or administrators, or to the last 
taker indefinitely, without any express mention of either class 
of representatives), it was distributable as part of his personal 
estate, whether he died testate or intestate ; and by a necessary 
consequence of this principle, an executor taking it as such was 
bound to give effect to any bequest or direction in the will 
affecting such property, though the will might not have been 
attested in the manner required by the statute in question (/). 
By the 1 Yict. o. 26, s. 3, [the previous enactments respect- 
ing estates pur autre vie were repealed, and] the testamentary 
power is expressly extended to such estates, whether there shall 
or shall not be aiiy special occupant thereof, and whether the 
same shall be freehold, customary freehold, tenant right, cus- 
tomary or copyhold, or of any other tenure, and whether the 
same shall be a corporeal or an incorporeal hereditament ; [and 
by sect. 6 it is enacted, that if no disposition shall be made of 
any estate pur autre vie of a freehold nature, it shall be assets in 
the hands of the heir, and that in case there Bhall be no special 
occupant of any estate pur autre vie, whether freehold or cus- 

(e) Cart. 211. Bcarparh v. Hutchinson, 7 Bing. 178, 

If) Ripley v. Water worth, 7 Vos. 426 ; 4 M. & Pay. S48, os to rents purwutre 

[in connexion with which case, sec vie. 
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[tomary freehold, tenant-right, customfcry, or copyhold, or of any chapter iy. 
other tenure, and whether a oorporeal or incorporeal heredita- 
ment, it shall go to the executor or administrator of the party 
that had the estate thereof by virtue of the grant ; and if tho 
same shall come to the exeoutor or administrator, either by 
reason of a special occupancy or by virtue of the act, it shall be 
assets in his hands, and shall go and bo applied and distributed 
in the same manner as the personal estate of the testator or 
intestate. So that where a bastard having the trust of an estate 
pur autre vie limited to him and his heirs, dies without heir, 
there being thus no special occupant, tho property goes in case 
of intestacy to the administrator in trust for the crown (y) : or 
if there bo a will appointing an executor but not disposing of 
the lease, tho executor will hold for his own benefit, unless the 
will be such as before the act 1 Will. 4, c. 40, s. 2, constituted 
him a trustee (/*).] 

A question often agitated, but never entirely settled, in regard Devise by 
to the devising power over estates of this description, was iTtail of^ 
whether where they were limited to the tenant pur autre vie, and e8t ? to8 *” (r 
the heirs of his body, they could be devised without some act on 
liis part to bar tho entail. It was admitted on all hands that if 
the property were undisposed of, it would devolve to the heir 
special per formam doni ; it was equally clear that an alienation 
by deed , [if made by the quasi tenant in tail in possession (/),] 
was an effectual bar to the entail ; but the doubt was, whother 
tho estate was devisable by will alone, without any such previous 
alienation. The authorities on the point ore few and contra- 
dictory. In Doe v. Luxton (k), Lord Kenyon inclinod to think 
that the devise was good; but his Lordship’s dictum stands 
opposed to that of Lord Redesdale , in Campbell v. Sandys (l ) ; 
and to [the opinion of the Court of B. B. in Ireland, in Hopkins 
v. Damage (m), who thought that a quasi tenant in tail could not 


[(g) Reynolds v. Wright, 26 Bcav. 100, 
2 D., F. & J. 690. 

(A) Rowell v. Merritt , 1 Sm. & Gif. 
381 ; Cradoek v. Owen , 2 ib. 241. 

(i) If made by tenant in tail in re- 
mainder, it must be with tho concur- 
rence of the owner of the previous 
estate in possession (Slade v. Pattison , 
6 L. J. (N. S.) Gh. 61 ; AUm v. Allen, 
2 O. & War. 307, 332; Edwards v. 
Champion , 3 D., M. & G. 202), and 
could never, therefore, be made by 
will.] 

(k) 6 T. R. 293. 


(I) 1 Sch. & Lef. 294. 

[(w) Batty, 366. The decision of 
Lord Manners in J Dillon v. Dillon , 1 
Ba. & Be. 77, does not touoh the ques- 
tion, for the quasi tenant in taU died 
without issue, and therefore, at her 
death, there was nothing for the will 
to operate upon, and the learned Judge 
expressly rested his decision on this 
fact. In Hopkins v. Damage , the cir- 
cumstances were precisely similar, but 
the opinion of the Court was expressed 
in general terms.] 
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ghaptxb it. [by will exolude the title of the issue or remaindermen,] and such 
was evidently the impression of' Sir T. Plumer in Blake v. 
Luxton (») [and of Sir E. Sugden in Allen v. Allen (o).] The 
statute 1 Yict. does not in terms dispose of this debateahle point, 
but has, it should seem, done so in effect, by the language of the 
general enabling clause, sect. 3, which extends the devising 
power to “ all real estate and all personal estate which he (the 
testator) shall be entitled to, either at law or in equity, at the 
time of his death, and which, if not so devised, bequeathed, or dis- 
posed of, would devolve upon the heir-at-law, or customary heir of 
him, or, if he became entitled by descent, of lm ancestor, or upon his 
executor or administrator.” 

The terms of this enactment ovidently restrict it to oases in. 
which property, in the absence of disposition, would devolve to 
the general real or personal representatives of the testator, as dis- 
tinguished from the cose now under consideration, in which the 
devolution would bo to the hoir special. 

(») Coop. 185. [(o) 2 D. & War. 307, 326.] 
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WHO MAY BE DEVISEES OR LEGATEES (a). 


The statute of 34 Hen. 8, o. 5, expressly exoepted out of its Corporations 
enabling clause devises to bodies politio and corporate; and, ^vise^bu/- 
accordingly, it was held, that a devise to a corporation, whether bold 
aggregate or sole, either for its own benefit or as trustoe, was licence, 
void ; and the lands so devised descended to tho heir, either 
beneficially or charged with the trust, as tho caso might be. 

The statute 1 Yict. c. 26, contains no such prohibition, tho 
legislature having contented itself with regulating and defining 
the powers and capacities of testators, without in any manner 
interfering with, or attempting to dofine, the capacities of per- 
sons to take under testamentary dispositions, which it has left to 
be ascertained and determined by the application of tho general 
principles of law. [Now, according to those principles, corpora- 
tions have capacity to take lands, though, without a sufficient 
licenoe in that behalf, they cannot retain them (b). Their 
incapacity to take land by devise was a consequence of the 
exception in the statute of Ilenry; and since the act 1 Yict. 
c. 26, has repealed that statute without reviving the prohibition, 
they are now as capable of taking by devise as natural persons. 

But, as in oases of acquisition by other means, a proper licence 
is needed to enable them to hold.] The disability of corporations 
to hold real property was created by various statutes (c) before 
34 Hen. 8, which appear to have been founded on tho principle, 
that, by allowing lands to become vested in objects endued with 
perpetuity of duration, the lords were deprived of escheats, and 
other feudal profits. Hence, the necessity of obtaining the king’s 
licence, he being the ultimate lord of every fee in the kingdom ; 
but this licenoe only remitted his own rights, and did not pre- 

(«) [See also Chap. III. on the per- (e) Magna Charta, c. 36 ; 9 Hen. 3, 
sonal disabilities of testators. o. 36 ; 7 Edw. 1, c. 1 ; [13 Edw. 1, 

(£) Co. Lit. 2 b. See the stat. de o. 32, & c. 33 ;] 34 Edw. 1, st. 3 ; 18 
Roligiosis and other acts cited in the Edw. 3, st. 3, c. 3 ; 15 Rich. 2, c. 5 ; 
margin there.] 23 Hen. 8, c. 10. 

J. — VOL. I. F 
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vent the right of forfeiture accruing to intermediate lords. 
Doubts having arisen, however, at the Revolution, how far such 
licence was valid (rf), as being an exercise of the dispensing 
power formerly claimed by the crown (but which, it is pretty 
evident, it was not, but merely a waiver of its own right of 
forfeiture), the statute 7 & 8 Will. 3, e. 37, was passed, which 
provides that the crown for the future, at its own discretion, 
may grant licences to alien or take in mortmain, of whomsoever 
the tenements shall bo holden. At this day, therefore, tho 
licence from the crown protects against forfeiture to any inter* 
mediate lord. 

But where [before 1 Viet. o. 26] real estate was devised upon 
trust to a corporation not empowered to take lands [by devise, 
although] the doviso was, of course, void at law [under the 
statute of Hemy, yet] the estate descended to the heir charged 
with the truet (supposing that it was not illegal, under stat. 
9 Geo. 2, c. 36, as boing in favour of ohority), in the same 
manner as where a devise to a trustee fails by the death of the 
devisee in trust in the testator’s lifetime (e). [And since the 
stat. 1 Viet. c. 26, the trust would equally be upheld ; tho only 
difference hping that the coiporation trustee is now capable 
(unless incapacitated by tho stat. 9 Geo. 2) of taking by devise, 
though not, without licence, of holding.] 

It should be observed, however, that devises to some corpora* 
tions are authorized by act of parliament. For instance, the 
stat. 43 Geo. 3, o. 107, enables persons to devise lands to the 
Governors of Queen Anne’s Bounty ; and the stat. 43 Geo. 3, 
o. 108, authorizes, Tinder certain limitations, the devise to any 
persons or bodies politio or corporate of land not exceoding five 
acres, for the erection, repair, purchase, or providing of churches 
or chapels, where the Liturgy of the United Church of England 
and Ireland shall be used, or of the mansion-house for the 
residence of the minister, or of any out-buildings, offices, 
churchyard, or glebe, for the same respectively. And BiwiiUr 
enactments have been made in favour of many other charity 


(d) 2 Hawk. P. C. 391, [Co. Litt. 
99 a, n. (1), by Butler.] 

(•) Son ley v. Clockmaker* 1 Company , 
1 B. G. C. 81 ; [. Incorporated Society v. 
Bichards, 1 D. & War. 258 (where, 
the lands being in Ireland, the ohari- 
table trust was valid). The statute 43 
Eliz. o. 4, did not, as sometimes sup- 
posed, render devises to charitable cor- 
pprations valid at law. In Flood 1 % case 


(Hob. 136, 1 Eq. Ca. Ab. 95, pi. 6), it 
was expressly “ agreed that the devise 
was void in law,” though the chari- 
table use was upheld in equity. JBenct 
College v. Bishop of london , 2 W. Bl. 
1182, holding such a devise good at 
law, “rests on no solid foundation 
see per Lord St, Leonards , 1 D. & War. 
305.j 
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corporations (/). And although generally devises for charitable ciuhhb v. 
uses are forbidden by the act of 9 Geo. 2, o. 36, yet the 4th sec- 
tion of that statute, which excepts out of its operation gifts to the 
Colleges in the two English Universities, and the Colleges of 
Eton, Winchester, and Westminster, [leaves devises to those 
corporations to be dealt with by the general law as settled by 
the stat. 1 Yiot. 

The incapacity of' alienage has been removed, os we have Devises to 
already seen, by the Naturalization Aot, 1870 (g). But the aot alien8, 
not being retrospective, and giving no protection to rights 
acquired by an alien before it was passed (A), it is still neoessary 
to consider the old law.] Alienage could not, strictly speaking, be 
ranked among the incapacities to take real estate by devise, as 
the property remained in tho alien till office found, when it 
devolved to the crown (*). On this principle, where lands were 
devised to an alien and anothor concurrently as joint tenants, 
the entirety did not vest in the latter (as would have been the 
effect if tho devise to the alien had been absolutely void), but in 
both jointly ; and if the crown did not during the joint lives 
seize the alien’s undivided moiety (as it might do after office 
found (J ) ), then, on the decease of the alien, leaving his co- 
devisee surviving, such moiety devolved to the latter by virtue 
of the jus accrescendi, which is incidental to every joint 
tenancy, subject, of course, to tho crown’s right of seizure, after 
office : which would, by relation, have overreached the title of 
the surviving joint tenant to the alien’s moiety (i). If, how- 
ever, the alien survived his co-devisee, he did not, in the opinion 
of some persons, thereby become entitled to tho entirety, he 
being disabled from acquiring a title by operation of law, even 
for the benefit of the crown, on the principle that the law, by 
its own act, never gave an estate to one whom it did not permit 
to retain it (/) ; but though the principle is unquestionable, 
perhaps, this application of it may be fairly excepted to, as the 
survivor seems to have been in by the original gift. 

[Where a trust in lands for life or any greater estate was A trust of 
created in favour of an alien by will or otherwise, it was 

(/) Vide Church Building Act, 9 (i) Dttplessis y. Ait.- Gen. f 1 B. P. C., 

Geo. 4, o. 42, and other statutes stated Toml. 415. 

post, Chap. IX, and in Shelf ord on 0 ) King v. Boys, Dy. 283 b. 

Charitable Uses. (A) ForseVs case, cit. 1 Leon. 47, 4 

[($0 33 Viot. 0 . 14, s. 2, stated ante, Leon. 82. 
p. 41. (1) See CoUingwood y. Pace, 1 Vent. 

(A) Sharp y. St. Sauveur, L. R., 7 417; [Brldg. by Ban. 414. 

Ch. 351.] 

F 2 
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in favour of 
on alien went 
to the crown ; 


—also the 
trust of 
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[doubted whether as “ <he Chancery could not compel one to 
execute a trust for an alien”(«»), the crown could get the benefit 
oi it. The doubt, however, had no better foundation with 
regard to a trust estate than' with regard to a legal estate ; for 
an alien could never sue in a real or mixed action (»), and could 
never, therefore, recover the possession of land whioh he had 
purchased. Vet, as the estate was oertainly in him, it was 
never doubted that the crown, on office found, might seize this 
legal estate (<?). And where a trust declared in favour of on 
outlaw or person attainted was forfeited ; although he could not 
sue for it, yet the crown, claiming through him, could. Ac- 
cordingly the question was finally decided in favour of the 
crown (p). The crown took, not for any reason arising out 
of the doctrine of tenures (q), but by its prerogative on 
grounds of public polioy (r), a title whioh extended, & fortiori, 
to the trust of chattel interests in land («), except such os an 


[(»») Per Itolle, J., Hex v. Holland , 
Sty. 20. But seo per Hatherlcy, C., 
L. R., 7 Ch. 354. 

(«) Co. Lit. 129 b. 

(o) Ante, p. 67. 

(p) Barroio v. Wadkin, 24 Beav. 1 ; 
Sharp v. St Sauveur, it. R., 7 Ch. 
343: overruling Kittson v. Stordy, 3 
Sm. & Gif. 230. 

(q) Escheat or forfeiture. Forfei- 
ture thcro was not: and the crown 
cannot take the trust of realty by 
escheat, Burgess v. Wheats , 1 Ed. 177 ; 
1 W. Bl. 123; I) aval l v. New River 
Company , 3 Be G. & S. 394 ; Beale v. 
Symonds, 16 Beav. 406. In Co. Lit. 
191 a, n. vi, 11, Mr. Butlor suggests 
that a better ground in favour of the 
claim of the crown might, perhaps, 
have been found, by resorting to its 
acknowledged prerogative of being 
entitled to the bona vacantia, or evory 
species of property of which no owner 
is discovcrablo : but the suggestion 
was never acted upon. As to Lord 
Loughborough? * often-cited dictum, that 
“the crown comes under no head of 
equity,” Walker v. Denne, 2 Yes. jun. 
179, see per Romilly , M. R r in 
Barrow v. Wadkin. The dictum ap- 
pears to be warranted when used with 
reference to a trust for conversion in a 
case where there is a total failure of 
tho objects of the trust. Thus, in 
Walker v. Define , the crown was held 
not entitled to enforce against the 

‘Inext of kin a trust for laying out 
money in land where there was a total 
failure of cestuis quo trustent, and tho 
only result would be to enable the 


crown to claim by escheat: and in 
Taylor v. Haygarth , 14 Sim. 8 , where 
real and personal estate was devised 
to trustees on trust for sale, and tho 
surplus proceeds were left undisposed 
of, and all legacies and annuities had 
been satisfied out of the personalty, 
Sir L. Shadwell , V.-C., held, on a 
failure of heirs and next of kin, that 
the trustee was entitled for his own 
benefit, and that tho crown was not 
entitled to a decree for sale merely 
that it might take the produce as 
bona vacantia. But it does not follow 
“ because tho crown could not enforce 
tho execution of a trust to sell in 
favour of a non-existing person, that 
therefore tho crown could have no 
benefit of a trust for an existing per- 
son, the beneficial interest in which 
had through that person become vested 
in the crown per M. R., 24 Beav. 
17. In Hefichman v.Att.-Gen., 3 My. 
& K. 485, the claim of tho crown to a 
sum of money provided by the will to 
be paid by the devisee of lands to a 
charity, and assumed to be an excep- 
tion from the devise (see post, Cn. 
XI), was negatived, and the money 
hold to sink for tho benefit of the 
devisee. Tho difference between this 
case and that of the alien is, that in 
the latter there is a person who can 
take though he cannot hold; in the 
former the object cannot take. 

(r) Co. Litt. 2 b. 

(s) See Middleton v. Spicer, 1 B. C. 
C. 201 ; Taylor v. Haygarth , 14 Sim. 
8; Cradoek v. Owen, 2 Sm. & Gift 241 ; 
Powell v. Merritt, 1 ib. 381 ; Reynolds 
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[alien might himself hold (t). But] the proceeds of real estate, OEAVTEB V. 
which was impressed with a trust for conversion, could he given —but not the 
to an alien, [and the crown had np claim], this not being a trust 
conferring on the tdien an interest in land, but merely a .right directed to bo 
to have the land converted into money ; and the policy of the boM- 
law in regard to mortmain, (which had been much pressed in 
argument as analogous in principle,) depending upon considera- 
tions entirely different («). “It was argued,” said Lord Gotten - 
ham, “that the legatees might elect to take the estate in land ; 
but they have not done so ; and what the Attorney-General 
claims is money and not land. The incapacity to hold land is 
founded upon reasons not applicable to money. The testatrix 
has given to her legatees no option to take tho land ; and if she 
had, or if the law had given the option, it would be no reason 
why the legatee should forfeit money which he con enjoy, because, 
instead thereof, he might have elected to take land which he 
cannot enjoy.” 

The disabilities of alienage might be removed partially by a Naturafea- 
grant of letters of denization from the crown, or wholly by an dom * 

act of parliament investing the alien with the rights and 
privileges of a British Bubject. [Such acts, in favour of tho 
particular individual, were superseded by the act 7 & 8 Yict. 
o. 66 (now repealed), which (sect. 6) empowered the Secretary 
of State to grant certificates of naturalization, having the somo 
effect as the ordinary acts of naturalization ; and enacted 
(sect. 6), that every alien friend might, by grant , lease, assign- 
ment, bequest, representation, or otherwise, take and hold any 
lands or tenements for the purpose of residence, occupation, or 
trade, for any term not exceeding twenty-one years, as if he 
were a natural-bom subject.] 

An act of naturalization was always so framed as not to —were not 
render valid antecedent conveyances of the alien, the terms of retro8poctlvc ’ 
the enactment being, that he shall be and is henceforth natu- 
ralized, &o. (x) ; [and the act 7 & 8 Yict. is in equivalent terms. 

But] letters of denization expressly authorize the denizen to — but deniza- 
hold lands theretofore granted (y), and he may even hold such “ was ‘ 

[v. Wright, 26 Bear. 100, 2 D., P. & J. It) Co. Lit*. 2 b, and infra.} 

800; Head y. Stedman, 26 Beav. 496. (u) Du Eourtnelin y. Sheldon, 1 Beav. 

These oases relate to a total failure of 79, [4 My. & Or. 625 ; and seo Matter 
next of kin; and if they differ in prin- y. Dt Croittnar, 11 Beav. 184.] 

dple from the point noticed in the (x) Hth v. Klein, 2 Mer. 481. 

text, go rather beyond what is needed (y) Foudrin v. Qotodey, 3 My. & K. 

to establish that point. 383. 
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CHAPTEB V. 


As to devises 
and legacies 
to attesting 
witnesses. 


Period of 
credibility. 


as devolve to him by act of law, except, of c6urse, that 
[formerly he could] not claim by desoent from or through his 
father, if an alien (s). 

Another disqualification, wtiioh the polioy of the law, in its 
wholesome anxiety to remove temptations to perjury, has created, 
arises from the fact of the devisee or legatee being made an 
attesting witness of the will. It is obvious that nothing could 
be more dangerous than to allow a will to be supported by the 
testimony of persons who are beneficially interested in its con- 
tents. When, therefore, the Statute of Frauds required to the 
validity of a devise of land, that it should be attested by credible 
witnesses, persons having a beneficial interest under the will 
were held not to sustain this character ; and, accordingly, a will 
of freehold estate attested by such persons was invalid ; and that, 
too, not only as to the part which created the interest of the 
attesting witness, but in regard to the whole. In applying this 
principle it was long a question, whether the witness could be 
rendered competent by destroying his interest by means of a 
release or payment before his examination; in other words, 
whether the credibility of the witnesses was to exist at the period 
of the attesting act, or of the judicial inquiry into its sufficiency. 
Against the latter hypothesis Lord Camden, in Doe d. Hindson 
v. Horsey (a), made an able and energetic protest. “ A will,” 
he said, “ is often executed suddenly in a last sickness, and some- 
times in the article of death, and a great question to bo asked in 
such cases is, whether the testator were in his senses when he 
made the will, and, consequently, the time of the execution is the 
critical moment which required guard and protection. What is the 
employment of the witnesses P — it is to attest, and to judge of 
the testator’s sanity when they attest; and if he is not capable, 
they ought to refuse to attest. In some cases the witnesses are 
passive ; here they are aotive, and, in truth, the principal parties 
to the transaction; the testator is intrusted to their care.” 
[The majority of the Court were, however, against Lord 
Camden's opinion.] 

The doctrine contended for by this distinguished Judge seems 
eventually to have prevailed (5), and is evidently more reasonable 


U) Sir M. Sale in Collingwood v. Pace, am ’Only decided that a witness die- 

.,1 Vent. 417. Otherwise if the father interested at the time of the execution 

was a denizen at the son’s birth. of the will and the death of the tes- 
ta) 4 Bum’s Ecd. Law, 27. tator, was a good witness, notwith- 

(b) Brograve y. Winder, 2 Ves. jun. standing that lie was interested at the 

636. [It must be observed that this time of his examination, and that 
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than the alternative rule, which would, have led to this absurd ghatteb v. 
and mischievous consequence, that a will might have been inva- 
lidated by the subsequent conduct of a witness affecting his cre- 
dibility of character, and occurring, it might be, after the death 
of the testator, when there was no possibility of repairing this 
disaster to the will. 


It was soon found that the holding a will of freeholds to be 
invalid on aocount of the existence of an interest, however remote 
or minute, in any one of the attesting witnesses, was productive 
of much inconvenience ; and it being apparent that to render the 
witness competent, by depriving him of the benefit which affected 
his disinterestedness, was far better than to sacrifice the entire 
will, the statute 25 Geo. 2, c. 6 (c), was passed, which, after 
reciting the 29 Car. 2, c. 3, s. 5, provided, that if any person 
should attest the execution of any will or codicil, to whom any 
beneficial devise, legacy, estate, interest, gift or appointment of 
or affecting any real or personal cstato, other than and except 
charges on lands, tenements, or hereditaments, for payment of 
any debt or debts, should be thereby given, or made, such devise, 
&c., should, so far only as concerned such person attesting the 
execution of such will or codicil, or any person claiming under 
him, be utterly null and void ; and such person should bo ad- 
mitted as a witness to the execution of such will or codicil within 
the intent of the said act, notwithstanding such devise, &c. ; but 
it was enacted (section 2), that in case by any will or codicil 
any lands, tenements, or hereditaments were or should be 
charged with any debt or debts, and any creditor, whose debt 
was so charged, had attested, or should attest, the execution of 
suoh will or codicil, every such creditor, notwithstanding such 
charge, should be admitted as a witness to the execution of such 
will or codioil, within the intent of the said act. Sects. 3, 4, 
and 5, relate only to wills made on or before the 24th of June, 
1752, and the remaining sections are not very important. 

On the statute it was decided : 1st. That it extended exclu- 
sively to persons beneficially interested, and not to a devisee or exe- 
cutor in trust (rf). 2ndly. i That it applied only where the witness 
took a direct interest under the will, and not where his interest 


Stat. 25 Geo. 
2, o. 6. 
Beneficial 
dovisos and 
logacies to 
attesting wit- 
nesses void ; 


— and wit- 
nesses com- 
petent. 

Creditors, 
whose debts 
are charged, 
good wit- 
nesses. 


Points 
decided on 
the statute. 


[Lord Camden'* opinion is directly op- 
posed to the coses of Lowe v. JoUiffe 
(1 W. Bl. 365) and Goodtitle v. Welford 
(Dougl. 139), where a legatee after 
release was held a competent witness. 

(< o ) Ir. Pari. 25 Geo. 2, o. 11.] 


(d) Anon., 1 Mod. 107; Lowe v. JoU 
lift*, 1 W. Bl. 365 ; Holt v. Tyrrell , 1 
Bam. K. B. 12 ; B attieon v. Bromley , 
12 East, 250; Phippt v. Pitcher , 6 
Taunt. 220, 1 Mad. 144 ; see also Got* 
v. Tracey , 1 P. W. 290 ; Goodtitle v. 
Welford, Doug. 139. 
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OEAPTEB V. 


A witness to 
a codicil con- 
* firming the 
will can take 
under the 
will. 


Stat. 1 Viet, 
c. 26. 


arose consequentially, tfhus in Hatfield v. Thorp (e), where one 
of the three attesting witnesses to a will was the husband of a 
devisee in fee of a freehold estate, and would jure tixorie have 
claimed an interest in the devised lands, it was held that the 
devise was not within the statute (/), and, consequently, that 
the attestation was insufficient. 3rdly. That the act did not 
apply to wills of [copyholds (g) or of] personal estate (A), for as 
such wills did not require an attestation at all, there was no 
ground for invalidating the gift to the witness; but that in 
regard to wills of freehold lands, the fact that the witness was 
not wanted to moke up tho statutory number (there being three 
others) did not render valid a gift to such supernumerary 
witness (*). 

[Where a testator by will devised property to his widow, and 
by codicil, to which she was a witness, confirmed his will, it was 
held that the gift to her by the will remained unaffected : but 
she was of course held not to be entitled to property purchased 
after the date of the will, and which would have passed to her 
by force of the republication, if she hod not been a witness to 
the codicil (A).] 

By the act 1 Viet. o. 26, the legislature has adopted the 
principle, and extended the operation, of the enactments in tho 
statute 25 Geo. 2, o. 6, (which it repeals, except as to the colonies 
in Amerioa). 


Will not to be Sect. 14 provides, That if any person, who shall attest the 
eomtofin- execution of a will, shall at the time of the execution thereof, 
competency or at any time afterwards, be incompetent to be admitted a wit- 


M SB. & Aid. 689. 

[(/) The Court certified, on a cose 
from Chancery, that “the will was not 
duly attested so as to pass any estate to ” 
the wife ; referring to no statute, and 
not expressly denying’ that the rest of 
the will was valid. Of course, it could 
only have been valid (if at all) by 
virtue of the statute Geo. 2; noon 
which tho argument would be that 
tho words “person to whom any estate 
should be thereby given,” occurring 
in the former part of the olause, meant 
“ taking any estate in consequence of 
tho dense,” and that the words “such 
devise shall, so far as concerns such 
person attesting,” occurring in the 
latter part of the clause, meant “so 
far as it creates an interest in such 
person.” Such an interest, and even 
a gift to the wife for her separate use, 


would have disqualified the husband 
os a witness under 29 Car. 2 {Holdfast 
v. Doming , 2 Str. 1263) ; and it might 
have seemed not unreasonable to sup- 
pose that the act Geo. 2 was intended 
to include such a Case. But there is 
no trace of such an argument in the 
case, and the form of the certificate 
was probably determined without re- 
ference to it, and simply by the form 
of the question proposed, which it pre- 
cisely follows. 

60 ^ l v * 3 De G. & 8 . 

(A) Emanuel v. Gmstabb, 3 Buss. 
436 ; Brett v. Brett, 1 Hagg. 68, n. ; 
Foster v. Banbury , 3 Sim. 40. 

(i) Doe v. Mills , 1 Mood. & Bob. 288. 

[(A) Denne v. Wood , 4 L. J. (0. 8.) 
67, V. 0. Leach.’] 
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ness to prove the execution thereof, such will shall not on that auras y. 
aooount he invalid. of attesting 

Sect. 15, That if any person shall attest the execution of any witnesses. 

■will to whom, or to whose wife or husband, any beneficial devise, 
legacy, estate, interest, gift or appointment, of or affecting any raw or wife 
real or personal estate, (other than and except charges and ^rftnesstobe* 
directions for the payment of any debt or debts,) shall be void - 
thereby given or mode, suoh devise, legacy, estate, interest, 
gift, or appointment, shall, so far only as concerns such person 
attesting the execution of such will, or the wife or husband of 
suoh person, or any person claiming under suoh person, or wife 
or husband, be utterly null and void ; and such peraon so attest- 
ing shall be admitted as a witness to prove the execution of suoh 
will, or to prove the validity or invalidity thereof, notwithstanding 
such devise, legacy, estate, interest, gift, or appointment, men- 
tioned in suoh will. 

Sect. 16, That in cose by any will any real or personal estate Creditor at- 
shall be charged with any debt or debts, and any creditor, or SdSed’a 1 * 
the wife or husband of any creditor, whose debt is so ohaiged, witneM> 
shall attest the execution of such will, such creditor, notwith- 
standing such charge, shall be admitted a witness to prove the 
execution of such will, or to prove the validity or invalidity 
thereof. 

Sect. 17, That no person shall, on account of his being an Executor to 
executor of a will, be incompetent to be admitted a witness to s 

.prove tho execution of suoh will, or a witness to prove the 
validity or invalidity thereof. 

These enactments, it will be observed, [preclude, as to wills Remark* 
coming within their provisions, all questions arising under the J2’to2^ law 
old law as to the effect of a gift to the husband or wife of an terested wit- 
attesting witness, and they] extend the disqualification of the n00B0B 
witness to take beneficially to wills of every description; the 
act having, by assimilating the execution of wills of real and 
personal estate, destroyed all ground for distinguishing between 
them in regard to this point. 

[Upon the construction of the 15th section it has been de- Points deoided 
tided that a legatee under* a will does not lose his legacy by “ 26 , ^ 16 . 
attesting a codicil whioh confirms the will (l) : and further, that 
a residuary legatee, by so doing, does not lose his share of the 

[(0 Gurney y. Gurney, 3 Drew. 208; the rule respecting real estate before 
Tmpeet v. Tmpeet, 2E.il. 642, 7 the act, see p. 72. 

D. XL & Gk 470; in conformity with 
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[residue, although the ooSioil in faot increases that share by 
revoking some particular legacies (m). Each witness attests 
only the instrument to which he puts his name. Again, where 
a will attested by a legatee is fo-publishcd by a codicil attested 
by other witnesses, the gift to the legatee is made good(n). 
But where by will a legacy was bequeathed in a contingency 
which failed, and by a oodioil attested by the legatee, the legacy 
was made absolute, the legatee was held disqualified to take the 
absolute legacy (o). And, following the rule regarding wills of 
real estate under the pre-existing law, a witness is held to be 
disqualified to take as legatee although he is a supernumerary (p). 
But the Court of Probate receives evidence quo animo the 
supernumerary signed ; and it it appear that he did not sign as 
a witness, his signature will be omitted from the probate (?).] 

In allowing an attesting witness to be appointed executor, 
whether he be or be not in terms made an executor in trust (r), 
Executor now regard is evidently had to the statute of 1 Will. 4, o. 40, which, 
undiaposed-of » will be remembered, precludes executors from claiming, by 
pflwwudty. virtue of their office, the boneficial interest in the undisposed-of 
personal estate of their testator, to which, by the pre-existing 
law, an executor was entitled, whore tho. will did not afford any 
presumption of a contrary intention, a point which was often 
difficult of solution. 

The great change, however, effected by the statute 1 Viet, in 
regard to the witnesses, is in expressly dispensing with all per- 
sonal qualifications; but, on this subject (a discussion of which, 
would be out of place here), the reader is referred to some 
remarks in a future chapter which treats of the execution of 
wills. 

Derim to .In conclusion, it is proper to notice another disability to take 

anSer thodd devise, which formerly arose out of the doctrine, that where 
law. 

[(w) Gurney v. Gurney , sup. of construction to determine the effect, 

(**) Anderson v. Anderson, L. B., 13 Me Maine , 34 L. J., Prob. 126: as to 
Eq. 381. whioh see Gann v. Gregory , 3 D. M. & 

(o) Gaskin v. Rogers , L. B., 2 Eq. GL 777, stated above p. 27. But sinco 

284. the Judicature Act, 1873, it should 

( p ) Wigan v. Rowland , 11 Hare, seem the Probate Division ought itself 

167; Ratutyeld v. Mandfeld, 32 L. J., to determine the question. As to real 
Ch. 668. estate the probate will be equally oon- 

(?) Re Shannon, L. B., 1 P. & D. elusive if the proper parties have been 
661. Its presence in the probate would cited under the Court of Probate Act, 
appear to be conclusive of its character 1867 ; see also Randfield v. Randjleld , 30 
in the case of personalty. In a case L. J., Ch. 179 n. 
where the Buperflmous name was struck (r) A gift to the witness as trustee 
through in the original, probate issued of course is not invalidated, Cresstcell 
in facsimile, leaving it tor the court v. Crmrnll , L. B., 6 Eq. 69.] 
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a title by descent and a title by devise concurred in the «nmn 
individual, the former predominated, and the heir was in by 
desoent and not by purchase; and it was held, that neither the 
imposition of a pecuniary charge (a), nor even the engrafting 
on the devise to the heir an executory devise (t), had the effect 
of interrupting the descent. If, however, the quality of the 
estate which the heir took by the devise differed from that which 
would have descended upon him, he of course acquired tho 
property as devisee. On this principle a devise for life to the 
testator’s heir, with remainder over, conferred on him on estate 
by purchase («). 

So, if a testator devised freehold lands to his two daughters, 
(being his co-heiresses at law,) to hold to them and their heirs, 
they both took by purchase, because under the devise they were 
joint-tenants and not co-parceners, as they would have been by 
descent (#) ; and the rule was the same if the devise were to 
them os tenants in common; a tenancy in common (though 
making somewhat nearer approach to) being different from on 
estate in co-parcenary (y). Of oourso a devise to one of several 
co-heirs or co-heiresses made tho devisee a purchaser (s) ; [and 
so it seems would a contingent remainder devised to the penon 
who at a stated time should be the testator’s heir-at-law (a).] 

Whether the doctrine in question extended to tostamentary 
appointments was a point of some nicety, and occasioned much 
discussion (b), into whioh, however, it is not now proposed to 
enter, as questions of this nature cannot arise under any will, 
future or recent; the statute of 3 & 4 Will. 4, c. 106, s. 3, having 
provided that, when any land shall have been devised by any 
testator who shall die after the 31st day of December, 1833, to 
the heir, or to the person who shall be the heir of such testator, 
such heir shall be considered to have acquired the land os a 
devisee, and not by descent (c). 


(*) Eaynmorth v. Pretty, Cro. £1. 
833, 919, Moo. 644; Clarke v. Smith, 
1 Salk. 241. 

(<) Chaplin y. Leroue, 6 M. & Sel. 
14; Doe v. Timing , 1 B. & Aid. 530; 
Manbridge v. Plummer , 2 My. & K. 93. 
[So in case of copyholds, Smith y. 
Trigpy 1 Str. 487. 

(u) That in cases of marshalling, the 
heir, under an express devise to him, 
had the rights of a devisee, see Bieder- 
man v. Seymour , 3 Beav. 368; k for- 
tiori, since the stat. 3 & 4 Will. 4, 
c. 106, s. 3; see Strickland v. Strick- 


land, 10 Sim. 374.] 

(4 Cro. El. 431. [And see Swaitic 
y. Burton , 15 Ves. 365.] 

(y) Bear 9 8 case , 1 Leoq. 112, 315. 

(s) Co. Litt. 163 b; [Reading v. 
Boyston , 1 Salk. 242.] 

(a) 1 Sanders Uses, 133 n., 4th ed., 
citing Cholmondeley v. Clinton , 2 J . & 
W. 1. 

(b) See JTurst v. Bari of Winchelsea , 
1 W. Bl. 187, [2 Ld. Ken. 444, 2 Burr. 
879 ;] Langley v. Sneyd, 7 J. B. Moo. 
166, fa Br. & B. 243, 1 S. & St. 46. 

(c) The negative wofds seem to 


75 


CHAPTER Y. 


Devises to 
testator's 
heir. 


Stat. 3 & 4 
Will. 4, 
c. 106, s. 3, 
making heir- 
dovisco a pur- 
chaser. 
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CHAPTER?. 

Infant, f. c. 
or lunatic, 
may take by 
devise. 


[ Infant s (inoluding infants en ventre sa mdre (tf) ), femes 
coverte and insane persons are not incapacitated from taking 
by devise or bequest though they cannot manifest their accept- 
ance; for acceptance will be presumed unless it would work 
injury to the devisee or legatee. The disability of coverture, 
though invalidating a conveyance at common law from the 
husband to the wife, does not prevent her from taking under his 
will, the coverture having in fact ceased when the will takes 
effect (0).] 


[exclude the claim of a devisee-heir of Bicklcy, L. R., 4 Eq. 216. 

copyholds (which are expressly in- (d) Burdett v. Mopeaood, IP. W. 
eluded In the act) to disclaim the 486 ; Mogg v. Mogg , 1 Mer. 654. 

devise and take as heir, Bickley v. (e) Lit. s. 168.] 
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CHAPTER VI. 

EXECUTION AND ATTESTATION OF WILLS MADE BEFORE THE 

TEAS 1838. 


Section I. 

As to Freeholds of Inheritance. 

The 5th section of the Statute of Frauds (29 Car. 2, o. 3) re* 
quirod that all devises and bequests of any lands or tenements (a), 
devisable either by force of the Statute of Wills, or by that 
statute, or by force of the custom of Font, or the custom of any 
borough, or any other particular custom, should be in writing 
and signed by the party so devising the some, or by some other 
person in his presenoe and by his express direction, and should 
be attested and subscribed in the presenoe of the said devisor, by 
three or four credible witnesses. 

[Before proceeding to discuss this enactment, it should be 
premised, that though by the statute 1 Viet. c. 26, the cere- 
monial of execution is somewhat varied, yet several of its details 
remain unaltered, so that the cases decided under the later 
statute bearing upon the interpretation of the words “signa- 
ture,” “presenoe,” “direction,” “other person,” “attested,” 
“subscribed,” which are common to both enactments, bear 
equally upon the interpretation of the same words in the 
statute 29 Cor. 2, o. 3 ; and thus (since the execution of bequests 
of personal estate is now assimilated to that of devises of real 
estate), the construction of the older statute, although never 
within the sphere of the Ecclesiastical Courts, is nevertheless 
illustrated by many of their decisions on the statute of Victoria.] 

The first inquiry suggested by the statute 29 Car. 2, is, what 
amounts to a “ signing ” by the testator P It has been decided 
that a mark is sufficient, and that, notwithstanding the testator is 

(a) [Observe that the word heredita - Ingram , 2 Yes. jun. 662; but no ques- 
mtnt* i a omitted in this clause, though tion seems ever to have been raised on 
occurring in the next, see Buckridge v. this omission.] 


Enactment in 
the Statute of 
Frauds as to 
the execution 
of wills, 


is illustrated 
by decisions on 
1 Viet. c. 20. 


Mark, a suffi- 
cient signing. 
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chimes vi. able to unite (6), [and though his name does not appear on the 
™~~~" face of the ■will (c). A mark being sufficient, of course the 

Wrong name, initials of the testator’s name would also suffice (d) ; and it 
would be immaterial that he Signed by a wrong or assumed 
name (since that name would be taken as a mark (a),) or that 
against the mark was written a wrong name (/), and that 
. the testator was also wrongly named in the body of the will (g), 

or that his hand was guidod in making the mark (A).' But 
Wrong win. where two sisters made mutual wills in favour of each other, the 
words mutatis mutandis being precisely the same, and by 
mistake each signed the will of the other, both signatures were 
held invalid, neither sister having in fact executed her own will, 
but merely a paper, which, if it was a will, gave all her property 
to herself, and was therefore void (i) ; and even if the gift hod 
been to a third person, evidence would have been admitted to 
show that the paper, though oxeoutod by the testatrix with due 
formality, was not in foot her will (/), though suoh evidence 
could not have been used to give effect to the gift to the sister. 
The mere fact of signing a paper, with due formality os a will, 
docs not, therefore, per ae show that the paper was the testator’s 
will.] 

Sealing, in At one time it appears to have been thought, that even sealing 
spffiaoat. alone, without signing, would suffice (/.•) ; the contrary, however, 
is indisputable; not indeed from positive decision, but from the 
unanimous opinion of every Judge who has referred to the point, 
from Parker, C. B., and his coadjutors in Smith v. Pram (/), 
(though the C. B. on another occasion (»*), erroneously supposed 
it to have been decided the other way,) down to Lord Eldon in 
Wright v. Wake/ord (»). 

Signature by [Both statutes expressly permit the testator’s signature to be 

mode by some other person by his direction. That other person 
may, it seems, be one of the witnesses (o), and it is immaterial 


(5) Taylor v. Bening, 3 Nev. & P. 
228; S. C. nom. Maker v. Bening , 8 
Ad. & Ell. 04. 

[(e) Re Bryce , 2 Curt. 325. 
frf) Re Savory , 16 Jur. 1042. 

(e) Re Redding, 2 Rob. 339, 14 Jur. 
1052; Re Glover , 11 Jur. 1022, 5 No. 
Gas. 663; and see the corresponding 
cases os tb signature of a witness, post, 

p. 82. 

(/) Re Clarke , 27 L. J., Prob. 18, 
4 Jur., N. S. 243, 1 Sw. & Tr. 22. 

(g) Re Rowee , 31 L. J., Prob. 172. 
(A) Wtleon v. Beddard , 12 Sim. 28. 


(0 Anon., 14 Jur. 402; Re Hunt , 
L. R., 3 P. & D. 250. 

(j) Sec llippesley v. Homer, T. & R. 
48, n.; Trimleston v. IP Alton, 1 D. & 
Cl. 85, noticed in Chap. XIII ; ■ Re 
Fairbtim , 4 No. Cas. 478.] 

(k) See Lemayne v. Stanley , 3 Ley. 1, 
[1 Freem. 638; Wameford y. Warns 
ford, 2 Str. 764.] 

(/) 1 Wils. 313 ; [and see 2 Ves. 669.] 

iw) Fills y. Smith, 1 Ves. jun. 12. 

it) 17 Ves. 458. 

(o) Re Bayley, 1 Curt. 914; Smith 
v. Harris , 1 Rob. 262. 
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[that ho signed his own name instead of the name of the tes- 
tator (p ). And where the testator directed a person to sign the 
will for him, which that person did by writing at the foot, “ this 
will was read and approved by OF. B., by C. C. in the presence 
of &c.,” and then followed the signatures of the witnesses, the 
will was held good (q). And on the ground that whatever 
would be good as a signature, if made by the testator, must be 
equally good if made by his direction, on impression of his name 
stamped by his direction was held good, as a mark would also 
have been (r).] 

One signature, of course, is sufficient, though the will be con- 
tained in several sheets of paper; and [it will generally be 
presumed that all the sheets were put together in the same order 
at the time of execution as at the testator’s death (s) ; and that 
any apparent alteration in their order and paging was mado 
before execution (i). The signature* may also be on a piece of 
paper stuok or tiod on at the end of the will, and containing 
nothing but the signature and attestation (it ) ; but in such caso 
the fact of the pieco of paper having been so attached boforo 
execution must be proved (<r).] Where the testimonium at 
the end referred to the preceding sides of the sheet of letter 
paper as being subscribed by the testator, the fact of thoso 
sides not being so signed was held not to affect the validity of 
the will, as the testator evidently intended the signing and 
sealing of the lost side to apply to the whole (//). It was 
immaterial, under the Statute of Frauds, in what part of the will 
the testator’s name was written ; and whore the whole will 
was in the testator’s handwriting, tho name occurring in the 
body, as the usual exordium — “ I, A. B., do make,” &o., was 
decided to be a sufficient signing (s) . But the signature, whatever 
were, its local position, must have been made with the design of 
authenticating the instrument ; for it should seem that if the 
testator contemplated a further signature which he never mado, 


f ) Be Clark, 2 Oort. 329. 

Re Blair, 6 No. Cm. 528. 
Jenkyns y. Gaisford, 32 L. J., 
122 . 

(«) Marsh y. Marsh, 1 Sw. & Tr. 
628, 30 L. J., Ptob. 77. And see 
Bond y, Seawell, 3 Burr. 1775. 

(t) Bees v. Bees, L. B., 3 P. & D. 
84: agreeing with the presumption 
regarding other alterations, post, Chap. 
VII, s. 2, ad fin. 

(u) Cooke v. Lambert , 32 L. J., Prob. 
93; Be Hereford, L. B., 3 P. & D. 211. 


(a-) Be West, 32 L. J., Prob. 182.] 
(y) TFinsor v. Pratt, 6 J. B. Moo. 
484, 2 Mr. & B. G50. 

(s) Lcmayne v. Stanley, 3 Lev. 1, 
Proem. 538, 1 Eq. Ca. Ab. 403, pi. 9; 
Cook y. Parsons, Pro. Ch. 184; see also 
Hilton y. King, 3 Ley. 86 ; Grayson v. 
A tkinson , 2 Ves. 464 ; Coles y. Treoothick , 
9 Ves. 249; [compare Blennerhassct v. 
Bay, 2 Ba. £ Be. 104, 119. The rule 
is different under 15 & 16 Viet. c. 24, 
post.] 


CHA7TEB yi. 


One signature 
of several 
sheets suffi- 
cient. 


As to position 
of name. 
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CBLLKE& 71. 


Publication, 
whether re- 
quisite. 


Acknowledg- 
ment of sig- 
nature before 
witnesses 
sufficient. 


the mil must be considered as unsigned (a), though it should be 
observed, that in Right v. Price the point was. not decided ; and 
the reasoning seems only to apply where the intention of repeating 
the signature remained to the last 'unchanged ; for a* name 
originally written with such design might afterwards be adopted 
by a testator as the .final signature; and such it is probable, 
would bo the presumed intention, if the testator acknowledged 
the instrument as hi&will to the attesting witnesses, without 
alluding to any further act of signing. 

It will be observed that the testator is merely required by the 
statute of Car. 2, to “sign;” but it was formerly considered 
that, independently of this enactment, publication was neoessary 
to complete the testamentary act. Lord Hardmcke , in particular, 
in Ross v. Ewer (b), strenuously insisted on the necessity of a will 
of freehold lands boing published. On tho othor hand, in Moodie 
v. Reid (c), Gibbs , C. J., expressed a decided opinion that 
publication was not an essential part of a will ; not being, as he 
coneeived, nocessary to devises by custom at common law, nor 
made so by the statutes of Hen. 8 and Gar. 2; and subsequent 
judges have virtually adopted the latter opinion, having (as we 
shall presently see) decided that a will of freehold lands may be 
duly executed by a testator, Without any formal recognition of, 
or allusion to, tho testamentary act ; indeed, without his uttering 
a syllable declaratory of the nature of the instrument. 

Another question under the same act was, whether the attesting 
witnesses ought to see the testator actually sign, or whether* his 
acknowledgment of tho ^nature was sufficient ; as to which it 
was decided, not only that an acknowledgment would suffice, but 
that it might bo made before each witness separately, and need 
not take place in tho simultaneous presence of all. The point, 
though doubted in some of the early cases (rf), was decided by 
Sir J. Jckyl, M. R., in Smith v. Coiron (e) 9 where A. signed and 
published a will in the presence of two witnesses, then a third 
person was called in, to whom the testator showed his name, 
telling him that was his hand, and bidding him witness it, which 
the witness did in the testator’s presence, who, two hours after- 


fa) 1 light v. Price, Dougl. 241 ; see (r) 7 Taunt. 381 ; [and see Doe d. 
also Griffin v. Griffin, 4 Yes. 197, n. ; Spilshury ▼. Burdett, 4 Ad. & EU. 14, 
Coles y. Trecothick , 9 Vos. 249 ; Walker 6 M. & Gr. 386, 10 Gl. & Fin. 340. 3 

v. Walker 1 Mer. 503; Swcetland v. (d) Cook y. Parsons , Pre. Oh. 184, 
Swtetland, 4 Sw. & Tr. 9, 34 L. J., ana Dormer v. Thurland, 2 P. W. 506. 
Prob. 42; and cases cited post. (*) 2 Yes. 466, cit. 

(6) 3 Atk. 156. 
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words, told him that the paper he had subscribed was his will : chaptbh w. 
this was held to be a good execution, and the doctrine was ^ 

confirmed in a series ol subsequent decisions (/). 

As it was sufficient for the testator to sign before some, and Acknowledge 
acknowledge the signature before the rest of the witnesses, so by 
necessary consequence on acknowledgment before all was equally 
effectual. This was decided in Ellis v. Smith (g) by Lord 
Jlardwicke, with the assistance of Sir J. Strange, M. It., Willey 
C. J., and Parker , 0. B. Lord Harchcieke considered tho suffi- 
ciency of the testator’s declaration to have been virtually decided 
by the cases establishing .that tho witnesses might attest at 
different times ; for, if the testator signed three times, thero 
were three executions, and nono of them good. 

The next question was, what constituted a sufficient acknow- What 
lodgment before the witnesses. In Grt/le v. Gn/le (//), Lord ft™Snow-° 
Ilardwicke doubted whether it was enough for the testator to lodgment, 
say before tho witness, “ This is my will,” without a rescaling 
(for the instrument in that ease had the unnecessary appendage 
of a seal), or unless the testator had declared it to be his hand- 
writing; but the doubt appears to have vanished in Ellis v. 

Smith (i), where the question is stated in general terms to be, 
whether a testator’s declaration before three witnesses, that it is 
his will, was equivalent to signing? and the conclusion, therefore, 
of the Judges who decided that case in favour of tho validity of 
the will, amounted to an affirmation of the sufficiency of such a 
declaration. 

Later adjudications placed the point beyond all doubt by Witnesses 
going much farther ; these cases having decided that where a apprized of 
testator, who had previously signed his will, merely requested the 
witnesses to subscribe the memorandum of attestation, though ' * 

they neither saw his signature, nor were mado acquainted with 
the nature of the instrument they attested, the will, nevertheless, 
was duly executed according to tho statute (i). “When wo 
find,” said Tindal , 0. J., in British Museum v. White, “ tho tostator 


(/) Stonehouse v. Evelyn , 3 P. W. 
253; Grayson, v. Atkinson , 2 Vea. 454; 
Ellis ▼. Smith, I Vea. jun. 11; Adily 
v. Grta, 8 Vea. 604; Westheaeh v. 
Kennedy , 1 Vea. & B. 362; Wright v. 
Wright , 5 M. & Pay. 316, 7 Bing. 
467. 

(g) 1 Vea. jun. II. 

(5) 2 Atk. 176. 

(t) I Vea. jun. 11. 


(k) British Museum v. White , 3 M. 
& Pay. 689, 6 Bing. 310; Wright v. 
Wright , 6 M. & Pay. 316, 7 Bing. 
457; Johnson v. Johnson , 1 Gr. & M 
140, [3 Tyrw. 73; Hudson v. Parker , 1 
Rob. 14, 8 Jur. 786; Gaze v. Gaze, 3 
Curt. 451, 7 Jur. 803; but see Ilott v. 
Genge, and other cases noticed post, 
with reference to the late Act, under 
which a stricter acknowledgment is 
required.] , 


J. — VOL. I. 


G 
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CHASTER VI. 


Wliat a suffi- 
cient signa- 
ture by the 
witnesses ; 

—a mark; 


— initials ; 


— wrong 
name ; 


— soaling; 

— guiding the 
hand. 


Difference be- 
tween signa- 
ture by wit- 
ness and by 
testator. 


knew this instrument to he his will : that he produced it to the 
three persons, and asked them to sign the same; that he intended 
them to sign it as witnesses; that they subscribed their names 
in his presence, and returned •the samo identical instrument to 
him; we think the testator did acknowledge in fact , though not 
in words , to the three witnesses, that the will was his.” 

The next statutory requisition is, that the will be “attested 
and subscribed ” by three witnesses. A mark has been decided 
to be a sufficient subscription (/) ; but it is never advisable, where 
it can be avoided, (and, now that the art of writing is so common, 
seldom necessary), to employ marksmen as witnesses. [The 
initials of the witnesses also amount to a sufficient subscription, 
if placed for their signatures, as attesting the execution (m) ; but 
not if they are placed in the margin opposite to, and apparently 
for the purpose only of identifying alterations (n). A witness 
need not sign his own name, if the name actually subscribed be 
intended to represent his name (o) : or if he write a description 
(without any name) intended to identify him as witness (p). 
But if a wrong name be signed with the intention of making it 
appear that the will was attested by the person to whom that 
name belongs, instead of the actual witness, the subscription is 
insufficient (q). Putting their soals to the will is not sufficient (r). 
If the witness cannot write, his hand may be guided by another 
person (#), or another person may write tlio witness’s name while 
the witness holds the top of tlio pen (t) ; in fact, there seems to 
be no distinction in those respects between the words “sign” 
and “subscribe;” any act, therefore, which, as before noticed, 
would be a good signature by a testator, would be a good signa- 
ture by a witness, — with, however, these exceptions, that the 
subscription of the witness is required to be made in the pre- 
sence of the testator, and must not, as in the case of a testator, 
be a signature made by somo other person for the witness, or by 


(/) Harmon v. Harrison , 8 Vos. 185; 
Addy v. Orix, id. 604; \jte Amiss, 2 
Rob. 11C, 7 No. Cas. 274 ; lie Ashmore , 
3 Curt. 766. 

(jw) He Christian , 2 Rob. 110, 7 No. 
Cas. 265. 

(n) He Martin, 6 No. Cas. 694, 1 Rob. 
712 ; Me Cunningham, 1 S carle & S. 
132, 29 L. J., Ch. 71. See the formor 
case mentionod.again p. 85. 

J g) Re Olliver, 2 Spinks, 57. 

p) Me Sperling , 33 L. J., Prob. 25. 
latever is written it must be with 
the intention that it shall represent 


the writer’s name or otherwise identify 
him. lie Eynon, L. R., 3 P. & D. 93 ; 
lie Haddock , ib. 169. 

( 7 ) Pryor v. Pryor , 29 L. J., Prob. 
114. 

(r) Re Byrd , 3 Curt. 117, 1 No. Cas. 
490. # 

(#) Harrison v. Elvin, 3 Q. B. 117, 2 
G-. & Dav. 769 ; Re Frith, 1 Sw. & Tr. 
8 , 27 L. J., Prob. 6 , 4 Jur. N.S. 288. 

(t) Re Lewis, 31 L. J., Prob. 153. 
But'primd facie not so if the witness 
can write, Re Eilcher, 6 No. Cas. 15. 
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[the witness himself at some other time ,*and merely acknowledged chapter yi. 
by him in the presence of the testator (w). 

Where the will has been once attested by a witness, it is not Must bo an 
sufficient for him, on a re-executibn, to go over his name with a ou^th^poper, 
dry pen; ho must do some act apparent on the face of tho 
paper (a?) ; otherwise it is no more than an acknowledgment. 

And where a witness to a former execution, on attesting a will 
for the seoond time, did not again write her name, but after her 
name written on the first execution, wrote the name of her 
residence, “ Bristol,” Sir II. J. Fust considered that to bo no 
proof of the attestation, and decided that tho will was not pro- 
perly re-executed (y). So where a witness to a former execution, 
on attesting a re-execution of a will, wrote the day of the month 
against his former signature, and crossed one of tho letters in it, 
not intending that the mark made by crossing the letter should 
stand for his signature ; but supposing that the addition of the 
date was equivalent to a repetition of the signature, it was hold 
by Sir C. Cresswcll that tho will was not duly ro-executed (z). 

In these cases the attestation was insufficient, because there was 
no proof that the word “ Bristol ” in tho one case, and the mark 
across the letter in the other, were intended to represent tho 
witness’s signature. They were nothing more than acknow- 
ledgments of the former signatures. The signature must be —and do- 
such as is descriptive of the witness, whether by a mark, or by tE lJiSiowi. 
initials, or by his full name (a), or by a description without 
name ( b ) ; a view which necessarily denies efficacy as a signature 
to the writing of the date. 


The signature of the witnesses may be placed in any part of Position of 
the will ; for instance, the will ending on the first side of a nature!*' 881 ^" 
sheet of letter paper, the witnesses may sign on the fourth 


side (c ) ; and the will ending on the middle of the third side, 
and two of the witnesses signing at the end, and another signing 
in a vacant space on the second side opposite the other two, was 


held a sufficient attestation by three witnesses under the Statute 


of Frauds (d). But it must of course be proved that any port 


[(u) Moore y. Ming, 3 Curt. 243, 2 No. 
Cas. 45, 7 Jur. 205 ; Re Cope , 2 Hob. 
335 ; Re White , 2 No. Cas. 461, 7 Jur. 
1046 ; Re Mead, 1 No. Cas. 456. 

(x) Ftayne v. Scriven, 1 Bob. 772, 7 
No. Cas. 122, 13 Jur. 712 ; Re Cun- 
ningham , 1 Searle & S. 132, 29 L. J., 
Prob. 71 ; Re Maddock, L. B., 3 P. & 
D. 169. 

(y) Re Trevanion, 2 Bob. 311. 


fc) Charlton v. Hindmarah , 1 Sw. & 
Tr. 433, 8 H. L. Ca. 160. 

' (a) Per Lord Chelmsford , 8 H. L. Ca. 

.- 171 . 

S Re Sperling , 33 L. J., Prob. 25. 
Re Chamney, 1 Bob. 757, 7 No. 
Cas. 70 ; Re Braddock, 1 P. D. 433. 

Id) Roberta v. Phillips, 4 Ell. & Bl. 
450, 24 L. J., Q. B. 171. 


G 2 
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chapter vi. [of the will which folloifis the signatures of the witnesses was 
____ before they signed (c).] 

rf P 5twtetion ^ ma y composed of several clauses written at distinct 
to several dis- intervals, and one memorandufn of attestation subscribed to the 
° f P ar t mQ J apply to the whole, including as well what was 
long before written as what had been recently added, though 
the antecedent part bears a different date from, and is complete 
—to several in itself independently of the latter (/). And the same general 
doctrine applies to a will whose contents are distributed through 
several sheets of paper, which would be adequately attested by 
a single memorandum, provided all the detached parts were 
present when the act of attestation took place ; and which fact 
it seems would be presumed, unless the contrary were distinctly 
proved (//), as would also that of the attestation being intended 
—to will and to apply to the whole. The presumption would be somewhat 
codicil less strong, of course, when each of the several papers has a 
distinct independent character, as where one is a will and the 
othor a codicil, or where they consist of two separate codicils : 
[and would fail altogether where the memorandum does not 
follow the whole. Thus where will and codicil were on different 
sheets found pinned together, an attestation clause written on 
the back of the will was not held to be applicable to the codicil 
without proof that it was so intended, and that the sheets were 
pinned together at the time of subscription (/#). So where there 
is an evident intention that each paper or sheet shall be sepa- 
rately attested ; as, where a testator signed five sheets, and the 
witnesses subscribed the first four, and the fifth sheet contained 
an attestation clause only, and there was no evidence to show 
that the witnesses attested the lost signature, the will was held 
not to have been properly executed (/) ; and where two instru- 
ments purporting to be a will and codicil were written on 
different pages of the same sheet of paper, and both were 
signed by the testatrix, but the first alone was attested, the 
codicil was rejected (A 4 ).] 

It was held imder the devising claiise of the Statute of Frauds, 
that if a testator mode a will attested by two witnesses, and 
. afterwards made a codicil also attested by two witnesses, neither 
the will nor the codicil was adequate to the devise of freehold 


He Jones , 1 No. Caa. 396.] 

[f) Carlton v. Griffin , 1 Burr. 549. 

(g) Bond v. Seawdi , 3 Burr. 1775. 
[ft) Me Braddock , 1 P. D. 433. 

(*) Ewens v. Franklin , 1 Deane, 7, 


1 Jut. N. S. 1220 ; Me mikes, L. R., 
3 P. & D. 164 ; Phipps v. Hale, ib. 166. 

(A) Re Taylor, 2 Rob. 411 ; and see 
per Lord Campbell, 24 L. J., Q. B. 175 ; 
Re Pearse , L. R., 1 P. & D. 382.] 
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lands ; for though the attesting witnesses to the respective testa- 
mentary papers together made up the requisite number, yet, as. 
the memorandum of attestation subscribed to the codicil was 
evidently not intended to apply to the will, it could not be so 
construed (/). If, however, evidence were adduced of such 
actual intention, the attestation to the codicil would apply to 
both (m). 

[And in every case the Court must be satisfied that the names 
were written animo attestandi ; and their position may for this 
purpose be material : where, for instance, on one page the mil 
was written, signed by the testator and subscribed by one wit- 
ness, and on the next page a memorandum or inventory of 
property was written, to wliich three names wero subscribed, it 
was held that these names could not be deemed to have been so 
placed animo attestandi (n) : though it would not necessarily 
follow that a person did not sign as a witness because he also 
intended his signature to servo another purpose, e. g. his accept- 
ance of the executorship (0). 

Where an executed will was altered, and the witnesses put 
their initials in the margin opposite the alterations, it was held 
that the will was not properly re-executed (q). But this decision 
seems questionable, for the initials were intended to represent 
the signatures, and it was proved (extrinsic evidence being 
admissible on this question (r) ) that they were written with tho 
intent to attest the will.] 

No particular form of words was essential to constitute an 
attestation (a). It was not requisite that the memorandum sub- 
scribed by the witnesses should mention their having subscribed 
in the presence of the testator, though such fact, of course, must 
be clearly and distinctly proved by oral testimony, when the 
validity of the will is called in question, whether tho memoran- 
dum of attestation records it or not (tf). Where the death [or 
absence] of the witnesses prevents the obtaining actual proof, a 
compliance with the statutory requisition in all its parts, would, 
it seems, even in the absence of express statement, generally be 


(/) Lea ▼. Libb, Carth. 35, 3 Salk. 
395* 

(m) Bond v. Sea well, 3 Burr. 1775. 
[But now the witnesses must be pre- 
sent at the same time. 

(n) Be Wilson, L. R., 1 P. & D. 269. 
See also Dunn ▼. Dunn , ib. 277. 

(0) Griffith* v. Griffiths, L. It., 2 P. 
& D. 300. 

(7) Be Martin, 6 No. Cas. G94. 


(r) Ib. ; Dunn v. Dunn, L. R., i P. 
& D. 277. 

(s) Under the act 1 Viet. c. 20, 0. 0,] 
it is expressly dispensed with. 

(t) Hands v. James , Coinyn, 531 : 
Croft v. Daiclett, 2 Str. 1109 ; S. C., 8 
Vin. Ab. 128, pi. 4; Brice v. Smith, 
Willes, 1; Rancliff v. Darhfns, 6 Dow, 
202 ; [Doe v. Davies , 9 Q. B. G48 ; 
Hitch v. Wells, 10 Bcav. 84]. 


CHAPTER VI. 
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86 


EXECUTION AND ATTESTATION 


CHAPTER VI. 


Even against 
evidence of 
the witnesses. 


“ Presence*' 
of a testator, 
what amounts 
to it. 


presumed (it) : [and since the passing of the act 1 Viet, probate 
.has been granted of a will where both the witnesses deposed 
that the requirements of the fiot had not been complied with, 
the Court being satisfied by the circumstances that the evidence 
was mistaken (%) ; and in another case, where the witnesses so 
deposed, but not positively, their evidence was allowed to be 
rebutted by that of another person present at the execution, 
assisted by the attestation clause, whence it appeared that the 
requirements of the statute hod been complied with (y). But 
where there was nothing but a formal attestation clause on one 
side, and the adverse testimony of both witnesses on the other, 
probate was refused (s). And in no case will the presumption 
of compliance with the statutory requirements be made unless 
the will appeal's on the face of it to have been duly executed. 
If the will is lost, due execution must be proved («), and the 
testator’s written declarations of the fact are insufficient, though 
accompanied by a document referred to by him as a copy of 
his will, and representing the will as duly executed (6). The 
presumption of due execution is clearly rebutted where it is 
sworn by competent persons that the names of the seeming wit- 
nesses are fictitious, and are in tho testator’s own handwriting (c). 

The will, it will be observed, was [and still is] required to be 
subscribed by the witnesses, in the presence of the testator. The 
design of the legislature, in making this requisition, evidently 
was, that tho testator might havo ocular evidence of the identity 
of the instrument subscribed by the witnesses ; and this design 
has been kept in view by the Courts in fixing the signification 


(m) Hands v. James ; Croft v. Pairlett , 
supra; [Me Stay ram, 3 No. Gas. 436; 
Me Mustow , 4 No. Can. 289 ; Me Johnson, 
2Curt. 341 ; lie Luffman, 5 No. Cos. 183 ; 
Me Dickson, 6 ib. 278; Trott v. Twit, 
29 L. J. Prob. 156, 6 Jur. N. 8. 760. 

hr) leach v. Mates , 6 No. Cos. 699. 
A fortiori, where the adverse evidence 
of one witness is opposed by the affi- 
davit of the other, deceased, witness ; 
Wright v. j Rogers, L.R., 1 P. &D. 678. 

(y) Magi is v. Sager , 3 No. Oas. 22 ; see 
also Gove v. Gatvcn, 3 Curt. 151; Mlake 
v. Knight , ib. 647 ; Pennant v. Kings - 
cote, ib. 642 ; Me Hare, ib. 64 ; Cooper v. 
Moekett, ib. 648, 2 No. Gas. 391, 10 Jur. 
931 ; Mrenchleg v. Still, 2 Rob. 162 ; 
Chambers v. Queen* sPi'octor, 2 Curt. 433; 
Keating v. Brooks , 4 No. Gas. 263; Me 
Kayes, ib. 284; Burgoyne v. Showier, 1 
Rob. 6; Thomson v. Mull, 16 Jur. 1144, 
2 Rob. 426; Me Attridge, 6 No. Cos. 
597 ; Bennett v. Sharp, 1 Jur. N. S. 


456; Foot v. Stanton , 1 Deane, 191, 2 
Jur. N. S. 380; Fai'mer v. Brock, 1 
Deane, 187, 2 Jur. N. S. 670; Me 
Holgate, 1 Sw. & Tr. 261, 6 Jur. N. S. 
251 , 29 L. J., Prob. 161 ; Lloydy. Roberts , 
12 Moo. P. G. C. 158; Me Thomas, 1 
Sw. & Tr. 256, 28 L. J., Prob. 33; 
Gwillim v. Gwillim , 3 Sw. & Tr. 200, 
29 L. J., Prob. 31 ; Cregreen v. Wil- 
loughby, 6 Jur. N. S. 590; Me Huck- 
vale, L. R., 1 P. & D. 375; Smith v. 
Smith, ib. 143 (where witness saw tes- 
tatrix writing, but did not se6 her 
signature). 

(c) Croft v. Croft , 4 Sw. & Tr# 10, 
34 L. J., Prob. 44. 

(a) Ab in Me Gardner, 27 L. J., Prob. 
55 ; Eckersley v. Platt, L. R., 1 P. & D. 
281. The contents of the wiU and its 


existence at the testator’s death must 
also be proved, post, Chap. YU. s. 2. 

(b) Me Mipley, 1 Sw. & Tr. 68. 

(c) Me Lee, 4 Jur. N. 8. 790.] 
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of the word “ presence.” To constitute “ presence,” iu the first chaitisb vi. 
place, it was (and, of course, still is) essential that the testator 
should be mentally capable of recognizing the act which is being 
performed before him ; for, if this power be wanting, liis mere 
corporal presence would not suffice. Thus, if a testator, after 
having signed and published his will, and before the witnesses 
subscribe their names, falls into a state of insensibility (whether 
permanent or temporary) the attestation is insufficient (d). 

And the testator ought not merely to possess the mental power Mental con- 
of recognizing, but be actually conscious of, the transaction in ^° t V“ ieHa 
which the witnesses are engaged ; for if a will were attested in 
a secret and clandestine manner, without the knowledge of the 
testator, the fact of his being in the room in which it was done 
would not avail (e). Nor, on the other hand, would the circum- 
stance of the testator not being in the same room invalidate the 
attestation, if it took place within his view. Thus, in Shires v. 

Glasscock (/), where, the testator being in oxtreme illness, the 
witnesses after ho had signed his will withdrew into a gallery, 
between which and the testator’s chamber there was a lobby with 
glass doors, and the glass broken in some places ; in this gallery 
the witnesses subscribed tho will. It was proved that the tes- 
tator might havo seen from his bod, through tho lobby and tho 
broken glass window, the table in tho gallery where tho wit- 
nesses subscribed; and this was adjudged to bo sufficient; for 
(it was observed) the statuto required attesting in his presence 
to prevent obtruding another will in place of tho true one ; it 
was, therefore, enough if tho testator might sec ; it was not Sufficient if 
necessary that he should actually see the signing ; because if that 
were tho case, if a man did but turn his back, or look off, it Heen - 
would vitiate a will ; here the signing was within view of tho 
testator ; he might have seen it, and that was enough. 

So, in Davy v. Smith (r/), where the testator lay in bed in one 
room, and the witnesses* went through a small passage into 
another room, and there subscribed their names on a table in tho 
middle of the room and opposite to the door, and both that door, 
and the door of the room where 'the testator lay, were open, so 
that he might have seen them subscribe their names if he would ; 
this was held to be sufficient, though there was no proof that the 
testator did see them subscribe. And if the witnesses subscribe 

(rf) Might v. rrircy Don g. 241. (/) 2 Salk. 688, cit. Garth. 81. 

(e) See Longford v. £grc t 1 P. W. - (g) 3 Salk. 396. 

740. 
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EXECUTION AND ATTESTATION 


CHAPTEB VI. their names in the same room where the testator lies, though the 
curtain of the bed be drawn close, it is a good subscribing, 
because it is in his power to see them, and what is done shall 
be construed to be in his presence (g). 

Testator and It is not even necessary that the testator should be in the 
ne^notbe in Bame house with the witnesses ; for, in Caason v. Dade (A), where 
same house. a f eme coverte , having power to make a writing in the nature of a 

will, ordered such an instrument to be prepared, and went to 
her attorney’s office to execute it ; but, being asthmatioal, and 
the offioe very hot, she retired to her carriage to execute the 
will, the witnesses attending her ; after having seen the execu- 
tion, they returned into the office to subscribe it, and the carriage 
was put back to the window of the office, through which it was 
sworn by a person in the carriage the testatrix might have seen 
what passed ; Lord Thurloic was of opinion that the will was 
well executed. 

More conti- Upon the same principle it is clear, that the mere contiguity 
S^ciwit! if the places occupied by the testator and the witnesses respec- 
viewb^inter no ^ suffice, if the testator’s view of the witnesses’ 

rupted. ’ proceedings is necessarily obstructed. Thus, in JEccleston v. 

Petty (?'), where the witnesses proved that the testatrix signed 
the will in her bed-chamber, and they subscribed it in the hall, 
and it was not possible from her chamber to see what was done 
at the table in the hall, there being a passage and eight or ten 
turning stairs between those places, the will was held not to be 
duly attested. 

Testator must And it was not enough, that in another part of the same room 
BWiingln his the testator might have perceived the witnesses, if in his actual 
actual posi- position he could not. And, therefore, in Doe d. Wright v. 

Manifold (Ar), where the testator was in bed in a room, from one 
part of which he might, by inclining his head into the passage, 
have seen the witnesses attest the will, but not in the situation 
in which he was, the attestation was decided not to be good, 
Lord Ellcnboroagh said : — “ In favour of attestation it is pre- 
sumed, that if the testator might see, he did see ; but I am 
afraid, that if we get beyond the rule which requires that the 
witnesses should be actually within reach of the organs of sight, 
we shall be giving effect to an attestation out of the devisor’s 

[(?) Newto ft v. Clarke , 2 Curt. 320.] Caiman , 3 Curt. 118 ; He Ellis , 2 Curt. 

(A) 1 B. C. C. 09, Dick. 686. 396 ; He Newman, 1 Curt. 914.] 

(i) Carth. 79, Comb. 166, 1 Show. (Ar) 1 M. & Sel. 294 ; [Norton v. Masett, 
89; Ca. t. Holt, 222 ; [and see He 1 Deane, 269, 3 Jur. N. S. 1084. 
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presenoe, as to which, the rule is, that where the devisor cannot ohaptbb h. 
by possibility see the act doing, that is out of his presence.” — — — 

[If the testator be unable to move without assistance, and JS^imiSie 
have his fape turned from the witnesses, so that it is out of his tomovewith- 
power to see them, if he so wished, the attestation will be in- 
sufficient (l ) ; and where the testator is blind, it has been decided —where he is 
that the position of the witnesses must be such, that the testator, bUnd * 

Mf he had had his eyesight, might have been able to see them 
Mgn (m).] 

Where the evidence fails to show in what part of the room the 
subscription took place, it would be presumed that the most con- 
venient was the actual spot, and tho ordinary position of a table, 
likely to have been used, would be taken into consideration (»). 

It is scarcely necessary to add, as a concluding remark on this 
subject, that the nature of the occasion of the witnesses’ absence, 
whether for the ease or at the solicitation of the testator or other- 
wise, is wholly immaterial (o). 

The statute of Car. 2, it will be observed, required the wit- Credibility 
nesses to be “ credible ” : which was held to mean such persons of Wltne88efl - 
as were not disqualified by mental imbecility, interest, or crime, 
from giving testimony in a Court of justice. The disqualifica- 
tion arising from interest has been noticed in a former chapter (/>). 

With respect to crime, it will be sufficient to refer the reader to 
the numerous and valuable treatises on evidence, which are in 
the hands of the profession. 

A testator may so construct his disposition os to render it ne- Reference to 
cessaiy to have recourse to some document (os to any other documents 
extrinsic matter), in order to elucidate or explain his intention, allowable. 
[The document is then said to be incorporated in the will.] As 
where a person by his will devises all the lands which were con- 
veyed to him by a certain indenture (specifying the deed), or 
devises lands to the ’uses declared by a particular indenture of 
settlement, it is clear that the indentures so referred to may be 
consulted for this purpose, without violating the principle of the 
enactment, which requires an attestation by witnesses, the tes- 
tator’s intention to adopt the contents of such instrument being 
manifested by a will duly attested (?) ; and it would, it is con- 
ceived, be immaterial whether the paper so referred to was in 

[(0 Tribe v. Tribe, 1 Rob. 776, 13 (o) Broderick v. Broderick, 1 P. W. 

Jur. 703, 7 No. Gas. 132. 239; MacheU v. Temple, 2 Show. 288. 

(in) Re Pier ey, 1 Bob. 278, 4 No. Gas. (p) Vide ante, p. 70. 

260.1 (?) See llabergham v. Vincent, 2 Ves. 

(#t) Winchileea y. JVauchope, 3 Ross, jt in. 204 ; also Molineuz v. Molineux, 

444. Gro. Jac. 144. 
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CHAPTEB VI. the testator’s handwriting' or in that of any other person, and 
Incorporation whether it professed to be testamentary or not, as it founds its 
dwumrat 8 ^ °^ a “ n received as part of the will, not on its own independent 
efficacy, but on the fact of its adoption by the attested will. But 
whatever be the precise nature of the document referred to, it 
must be clearly identified as the instrument to which the will 
points. In Dillon v. Harris (r), a paper was rejected on account 
of a defect of identification. The testator had by his will 
refeired to a certain paper, as being in the handwriting of the 
devisee, and which he stated himself to have placed in the 
custody of his executors. And it was held, that a paper found 
in the testator’s custody, and which had not been delivered by 
him to the executors, was not sufficiently identified, though in 
the devisee’s handwriting, as he might have written Beveral 
papers; and though it was in the testator’s custody at his 
decease, there was no evidence of its having been in his custody 
when he made his will. 

[Questions similar to that raised in the last case have since the 
act 1 Yict. c. 26, frequently come before the Probate Court. 
Three things ore necessary : first, that the will should refer to 
some document as then in existence (.s) ; secondly, proof that the 
document propounded for probate was, in fact, written before 
tho will was made ; and, thirdly, proof of the identity of such 
document with that referred to in the will. As to the first 
point, a clause which “ ratifies and confirms a deed, dated, &c., 
and made between, &c.,” answers this requirement and incor- 
porates the deed (f). But there should be no ambiguity. A 
reference to a document as “ made or to be made ” gives strong 
ground for concluding that tho document had not already been 
made (it). So a reference to persons or things “ hereinafter 
named” (#), or to “ the annexed schedule ” (//), is not so clear 
a reference to any document as then existing as to incorporate 
writings that follow the signature of the testator and of the 

(r) 4 Bligh, N. S. 329. Countess of Pembroke, 1 Sw. & Tr. 250, 

[(«) VanStraubenzec v. Monel:, 3 Sw. & 1 Deane, 182, 2 Jur. N. S. 526, is per- 

Tr. i, 32 L. J., Prob. 21 ; Me Sunder- haps referable to this ground. 

■ land, L. R., 1 P. & D. 198 ; Me Pascall , (#) Me Watkins, L. R., 1 P. & D. 

ib. 606. 10 ; Me Mrcwis, 33 L. J. Prob. 124 ; 

(/) Sheldon v. Sheldon , 1 Bob. 81, 3 lie Mallow , L. B., 1 P. & D. 189. 

No. Cas. 254,. 8 Jur. 877 ; Bizzey v. (t?) Singleton v. Tomlinson , 3 App. 
Flight, 3 Ch. D. 269. But see Me Ca. 413, 414, per Lord Cairns . More- 

HiMard, L.B., 1 P. & D. 53, and qn. ; over the schedule was not annexed but 

but as the deed referred to was valid indorsed (being on the fourth side of a 

per se, its rejection from the probate sheet of paper on which the will was 

seems to have been immaterial. written), a dissrepsnsy pointed out by 

(a) Me Skair, 5 No. Cas. 57 ; Me As- Lord Mlaekburtt , ib. 425. But as to 

tell, ib. 489, n. See also Me Hakewilt, this see Me Ash , 1 Deane, 14, 2 Jur. 

1 Deane, 14, 2 Jur. N. S. 168, and Me N. S. 526. 
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[witnesses, although it be proved that, in fact, such writings 
were in existence before the will was executed; much less if 
the evidence on this last point is # hesitating (s). But although 
the document was written after the execution of the will, it may- 
be incorporated if the testator afterwards executes a codicil, for 
the codicil republishes the will, and makes the will speak from 
the date of the codicil (a). The will must bo so worded that, so 
speaking, it shall refer to the document as then existing (6). 

With regard to the evidence necessary to prove that the 
document propounded for probate was in existence at the date 
of the will, and that it is the same as that which is referred to 
therein; if the reference is distinct, e.g. to date, heading, and 
other particulars, and if the document propounded agrees in 
these particulars with the description contained in the will, its 
previous existence and identity will, in the absence of cir- 
cumstances or ovidence tending to a contrary conclusion, be 
assumed (c). Where the reference is less distinct, yet if it be in 
terms sufficiently definite to render it capable of identification, 
extrinsic evidence is admissible, together with such internal 
evidence as may be found in the document itself, to supply the 
necessary proof. 

Thus, in Alien v. Haddock (d), an unexecuted will was held to 
have been incorporated in a duly executed codicil by the head- 
ing : “ This is a codicil to my last will and testament,” no other 
document having been found to answer to the reference. And 
where a document headed “Instructions for the will of J. 
Wood,” disposed of the residue “in such manner as I shall 
direct by my will to be indorsed hereon,” and the testator after- 
wards made a will, which, though not indorsed on the “ instruc- 
tions,” was expressed to be made in “ pursuance of the instruc- 
tions for his will,” no other instructions being found ; it was held 
that the “instructions” in question were incorporated in the 
will (e). The evidence in the latter case was certainly slight. 


[(s) Ante, note (y) 

(a) He Hunt , 2 Bob. 622 ; He Truro, 
L. R., 1 P & D. 201. 

E L. R., 1 P. & D. 204. 

Swete ▼. IHdsley, 6 No. Cas. 190. 
11 Moore, F. 0. C. 427. See 
also He Countess of Durham , 3 Curt. 
67, 1 No. Gas. 366, 6 Jur. 176 ; He 
JPetotner , 4 No. Gas. 479 ; He Darby, ib. 
427, 10 Jur. 164 ; Jorden v. J or den, 2 
No. Gas. 388 ; He Dickens , 3 Gurt. 60, 
1 No. Gas. 398 ; He Almosnino, 1 Sw. 
& Tr. 508, 29 L. J. Prob. 46; He 


WWesford , 3 Curt. 77, 1 No. Cas. 404 ; 
He Bacon, 3 No. Cas. 644 ; He Mercer , 
L. R., 2 P. & D. 91 ; He Greves , 1 Sw. 
& Tr. 250, 28 L. J. Prob. 18 (whero 
the evidence of identity failed) ; but 
see He Edwards , 6 No. Cas. 306 ; Collier 
v. Langebear , 1 No. Cas. 369 ; He 
Sotheron , 2 Curt. 831, 1 No. Gas. 73, 
would not now be followed. 

( e) Wood v. Goodlake , 4 Monthly Law 
Mag. 165, 1 No. Gas. 144. Compare 
He Baseall, L. R., 1 P. & D. 606 ; He 
Gill , L. R., 2 P. & D. 6. 


CHARES VI. 


Incorporation 
of unattested 
document. 
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CHAFTEB VI. 


Probate of in- 
corporated 
documents, 


— not neces- 
sary, to give 
jurisdiction to 
the Court of 
Construction. 


[It is a circumstance frequently relied on that the document pro- 
posed for probate was shown to some person before execution of 
the will, as the paper therein referred to (e). 

Although an incorporated document is entitled to probate — 
i.c. to be set out at length therein — there is no necessity for so 
proving it in order to bring it within the cognizance of the 
Court of Construction ; for if it is not proved, the Court will 
look at the original document. Thus, in Bizzey v. Flight (/), 
where A. made a voluntary settlement which, as to certain bank 
shares and mortgages, was incomplete, so that the shares still 
belonged to A. at her death, and she by will “ confirmed the 
settlement, dated,” &c. : the settlement was not proved. Sir 
(J. Ilall , V.-C., said : “ If a will confirms an instrument whioh 
is sufficiently identified, and probate passes leaving in the clause 
containing the confirmation, the instrument must, I consider, be 
had regard to as if it were set out in the probate.” He held that 
the effect was as if the testatrix had declared “ that the shares 
specified in the settlement should be held on the following 
trusts,” and had then set out the trusts. So in Quihampton v. 
Going (</), where a testator referred to certain entries he had 
mode in his ledger, as explaining his will, Sir G. Jesse l, M. B., 
held that the ledger was incorporated with the will, and, though 
not admitted to probate, could be looked at by a Court of Con- 
struction, and that the entries therein were for the purposes of 
distribution of the estate conclusive — i.c. the M. B. treated 
them as part of the will, and not merely as evidence. These 
cases remove the doubt regarding the competence of the Court 
of Construction expressed by Dr. Lashington in Sheldon v. Shel- 
don (A).] 


[(<*) Re Smartt, 4 No. Cas. 38; Re 
Jiacon, 3 No. Cas. 644. 

(/) 3 Ch. D. 269. The trusts that 
were invalid under the settlement 
being incorporated in and made part 
of the 'will, assumed the testamentary 
character in all respects, and become 
subject to ademption, &c. 

(g) W. N. 1876, p. 209. See also 
Singleton v. Tomlinson, 3 App. Ca. 404, 
where probate had been refused : but 
this was not relied on. 

(A) 1 Bob. 81, 3 No. Cas. 264, 8 
Jut. 877. But as the regular practice 
of the Court of Probate is to require 
evGry paper entitled to probate to be 
proved^ and the original {Re Rewtner, 
4 No. Cas. 479), or if it cannot be 
procured, an authenticated copy {Re 
J)iekens 9 3 Curt. 60, 1 No. Cas. 398; 


Re IToivdcn , 43 L. J., Prob. 26), to be 
deposited, it is inexpedient to dedaro 
trusts of personalty by reference to 
another instrument. And although 
where the paper 1 b in the handB of 
strangers wno refuse even to produce 
it {Re Battersbee , 2 Bob. 439 ; Re Sib - 
thorp , L. B., 1 P. D. 106) the. rule is 
wholly dispensed with; and where 
tho paper is of excessive length pro- 
bate has been granted omitting the 
whole {Re Marquis of Zansdowne 9 3 Sw. 
& Tr. 194, 32 L. J., Prob. 124 ; Re 
Bundasy 32 L. J. Prob. 166), or the 
immaterial parts {Re Countess of 
limerick , 2 Bob. 313), — showing that 
the question is one of convenience ; yet 
it appears by the foregoing cases that 
special application is generally neces- 
sary to procure a relaxation of the rule. 
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Gases in which there is reference to an existing paper, it is 
obvious, stand upon quite a different footing from those inwhioh 
a testator (as often occurred under the old law) attempts to 
create, by a will duly attested, nf power to dispose by a future 
unattested codicil. To allow such a codicil to become supple- 
mentary to the contents of the will itself, would, it is obvious, 
tend to introduce all the evils against which the Statute of Frauds 
was directed, and, indeed, give to the will an operation in the 
testator’s lifetime, contrary to the fundamental law of the instru- 
ment. Accordingly, where a testator by a will, attested by threo 
witnesses, devised his real estate to trustees, upon trust (subject 
to certain limitations thereby created) to convey tho same to 
such persons and for such estates as he by deed or will, attested 
by two witnesses, should appoint ; and the testator, professing to 
exercise this assumed power, executed an instrument attested by 
two witnesses, which he styled a deed-poll, and thereby carried 
on the series of limitations commenced in his will : it was decided, 
after much consideration, that this instrument operated as a 
codicil to the will, and, consequently, was incapable of affect- 
ing the freehold lands, for want of an attestation by threo wit- 
nesses (i). 

On the samo principle, it was decided, when personal proporty 
was disposable by a will not sufficient in point of execution to 
operate on freehold estates, that a testator could not so convert 
his real estate into personalty by a will duly attested, as to 
render it disposable by an unattested codicil, as personal estate (/»■). 

[In Stubbs v. Sargen (l) it was contended, that on the same 
principle a devise of realty to “tho persons who shall bo in 
co-partnership with mo at the time of my decease, or to whom 


[The question of including docu- 
ments in the probate often arises where 
a testator has made distinct wills, one 
of property here, another of pro- 
perty abroad. Generally the former 
only need be proved here {Re Astor, 1 
F. D. 160). But if one confirms tho 
other so as to incorporate it, both will 
be included, He Harris , L. B., 2 P. & 
D. 83 ; Re Howden , 43 L'. J., Prob. 26.] 
(i) Habergham v. Vincent , 2Ves. jun. 
204, 4 B. G. G. 353 ; Rose v. Cunynghame , 
12 Ves. 29; Wilkinson ▼. Adam, 1 V. & 
B. 422 ; Whytall v. Kay , 2 My. & E. 
765; [Countess Ferraris v. Marquis of 
Hertford , 3 Gurt. 468, 7 Jur. 262, 2 No. 
Gas. 230; Briggs v. .Penny, 3D© G. & S. 
646 ; Johnson v. Ball , 6 Do G. & S. 85. 
These oases are to be distmguishedfrom 


Smith v. Attersoll , 1 Buss 266, whore 
tho paper was Bignod by tho trustees , 
and operated as an admission of tho 
trusts. In Metham v. Duke of Devon , 
1 P. W. 630, a testator directed his exe- 
cutors to pay a sum of money as he 
should by deed appoint; and subse- 
quently, by a deed referring to the 
will, he made an appointment, which 
the Gourt held to bo valid, on the 
ground that tho deed was a part of the 
will, and in tho nature of a codicil. 
The report does not stato whether the 
deed was admitted to probate, as of 
course it ought to have been.] 

(A) See Sheddoh v. Goodrich , 8 Ves. 
481; Hooper v. Goodwin , 18 Ves. 166; 
Gallini v. Noble , 3 Mer. 691. 

[(/) 2 Keen, 255, 3 My. & G. 607. 
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Testator can- 
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pose by an 
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CHAPTER VI. 


The act must 
not be testa- 
mentary. 


General 
charge of 
legacies ex- 
tends to lega- 
cies given by 
unattested 
codicil. 


[I shall have disposed cf my business,” was void, as leaving 
it for the testator by some further act, not authorised by the 
Statute of Frauds, to select the devisee. But Lord Langdale , 
and on appeal Lord Cottenhmn , held the devise good. Lord 
Cottenham said that Ilahcrgham v. Vincent (m) was different, 
because there was in that case no disposition of the property, but 
only a power for the testator himself to dispose of it by instru- 
ment not attested according to the Statute of Frauds ; but that 
here the disposition was complete. That the devisee, indeed, 
was to be ascertained by a description contained in the will, but 
that such was the case with many unquestionable devises where 
the devisees wero to bo ascertained by future natural events — 
e.g. devises to a second or third son, or by the act of a third 
person — e.g. where a father having two sons devises to such one 
of them as should not become entitled to an estate from a third 
person. In the latter case, the act of the third person deter- 
mined who should take the father’s estate. But the act was not 
testamentary ; if it was, one man would bo making another 
man’s will. And if not testamentary when done by a third 
person, it could not be so when done by the testator himself ; 
otherwise a testator could not devise to such person as, at his 
death, should be his wife or servant. And Lord Langdale said, 
if the description was such as to distinguish the devisee from 
every other person, it was sufficient without entoring into the 
question whether the description was acquired by the devisee 
after the date of the will, or by the testator’s own act in the 
ordinary course of his affairs, or in the management of his 
property. 

The question is, therefore, Is the supplementary act testa- 
mentary ? If it is, the devise is void ; if it is not, then, although 
it is the sole act of the testator, the devise is good.] 

In one instance only, and that founded upon special grounds, 
not interfering with the principle in question, the freehold estate 
of a testator was, under the Statute of Frauds, indirectly liable 
to be affected by an unattested codicil. This occurred where a 
testator had by a will, duly attested, charged his real estate with 
legacies ; which charge, it was held, extended not merely to the 
legacies bequeathed by that will, but also to such as were subse- 
quently bequeathed by an unattested codioil (»). 

[M 2 Ves. jus. 204.] pi. 7 ; Lord Inehiquin v. French, A mb. 

(in) Hyde v. Hyde , 3 OH. Rep. 83, 33; [Hannis v. Packer, ib. 668 ;] Brude- 
1 Eq. Ca. Ab. 409 ; Matters v. Masters , nett v. Boughton , 2 Atk. 268; Haberg - 
1 P. W. 421; S. C. 2 Eq. Ca. Ab. 192, ham v. Vincent, 2 Yes. jun. 204; S. C. 
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This doctrine was considered to he warranted by the ride 
applicable in the case of a general charge of debts ; for, since a 
testator may, after charging his real estate with debts, increase 
the burthen on the land to an indefinite extent, by contracting 
fresh debts, without any further direct aot of oneration, it was 
thought that a charge of legacies ought, upon the same principle, 
to include legacies given by an unattosted codicil ; in short, that 
as a charge of debts extends to all debts which may happen to 
be owing at the testator’s decease, so, a charge of legacies 
extends to all legacies which shall then appear to be bequeathed. 

If, however, a testator, instead of creating a general charge of 
legaoies (leaving it to the ordinary rule to determine what are 
such), subjected his freehold estate expressly to such legacies as 
he should thereafter bequeath by on unattested codicil, and direct 
to be paid out of his real estate , this was considered as amounting, 
in effect, to the reservation of a power by will to charge the 
estate by an unattested codicil ; and, consequently, tho legades 
bequeathed by such codicil did not affect the land. It will be 
perceived, that such a case differs from that of a charge of 
legacies generally, in this respeet, that, unless the codicil 
bequeathing a legacy expressed that the land should bo charged 
therewith, it could not be charged ; and, therefore, it was not 
chorgeablo on the land as legacy meroly, but by the special 
onerating terms of an unattested testamentary instrument (0). 
If the testator had contented himself with charging his real 
estate with such legacies as he should bequeatli by an unattested 
codicil, this would have been effectual. Thus, in Swift v. Nash (p), 
where a testator by his will directed the produce of real estate, 
which he had devised in trust for sale, to be applied in payment 
of tho legacies which he might bequeath by any codicil or 
codicils to his will, it was held, that an annuity given by on 
unattested codicil was a charge on the fund. Of course, where 
a testator by his will charges his lands with tho payment of the 
legacies “ hereinafter ” bequeathed, the charge does not extend 
to legacies bequeathed by a codicil (q). 


4 B. G. G. 353; Bucferitye v. Ingram , 2 
Ves. jun. 652; Sheddon v. Goodrich , 8 
Yes. 481; Wilkinson v. Adam , 1 Y. & 
B. 445. [It is remarkable that this 
singular exception, which later J udges 
have professed not to understand, 
formed one of the instances by which 
Lord Cottenham supported his reason- 
ing in Stubbs v. Sargon . 


(o) Bose v. Cunynghame , 12 Yos. 29.* 
\p) 2 Kee. 20. 

(?) Bonner v. Bonner , 13 Yes. 379 ; 
[Strong v. Ingram , 6 Sim. 197; Badbum 
v. Jervis , 3 Bear. 450; Early v. Benbow, 
2 Coll. 355 ;] see also Bengough v. Ed- 
ridge, 1 Sim. 173; [Book* v. WorraU , 
1 1 Sim. 216 ; Fuller y. Hooper , 2 Yes. 242 ; 
Jauncey v. Att.-Gen., 3 Giff. 308.] 


95 


OHAPTEB VI. 


Limit of the 
rule which 
extends a 
general 
charge to 
legacies be- 
queathed by 
an unattosted 
codicil. 


General 
charge of 
legacies to be 
bequeathed 
by codicil, 
valid. 


“Herein- 
after: M how 
construed. 



*96 


EXECUTION AND ATTESTATION 


CHiTTEB VI. 


< Whether the 
doctrine ap- 
plies where 
real estate is 
primarily 
charged. 


Sum charged 
specifically 
and exclu- * 
sively upon 
land not re- 
vocable by 
unattested 
oodidl. 


It is to be observed also*, that a general charge, either of debts 
or legacies, onerates the land only os an auxiliary fund, the 
personalty being still primarily liable ; which circumstance has 
been so often mentioned as an ingredient in oases of this nature, 
as to suggest a doubt whether the rule under consideration 
would xft be repelled by the absence of it (r), though, certainly, 
the analogy to a charge of debts suggests no such limitation of 
the dootrine ; for if a person by his will charges his real estate 
with his dobts, the chhrge will extend tp all the debts which he 
Owes at his deceaso, whether the personalty be exempted there- 
froni, or not. At all events, it is clear that a testator, after 
having charged his real estate with legacies, without exempting 
the personal estate from its primary liability, may, by an un- 
attested codicil, bequeath any portion of his personalty exempt 
from such liability; whioh, of cQuxse, would have the same 
effect in augmenting the burthen upon the land, as an increase 
in the amount of the legacies (*). 

In accordance with the suggested limitation of the doctrine to 
legacies payable out of the general personal estate, it seems to 
have been decided, that, though such legacies once charged, by 
a will duly attested, might be revdked or modified by an unat- 
‘ tested codicil (t), yet, that a sum, whether annual or in gross, 
which was charged specifically and exclusively Upon land, was 
susceptible of no alteration in regard to tho subject or object of 
the devise, by means of an unattested codicil ; and the circum- 
stance that a certain portion of personalty was combined with 
the real estate in the charge, would not vary the principle. And, 
therefore, where a testator devised an annuity out of a certain 
estate, stock and utensils , it was held not to be affected by an 
unattested codicil expressly revoking it (u). And even where a 
testator by a will, duly attested, gave all his real and personal 
estate to trustees, upon trust, out of the rents of the real and 
the produce of the personal estate, to pay his debts and funeral 
and testamentary expenses and legacies, and, in the next place, 


[(#) Seo however per Lord Cairns , 
L. R., 3 Gh. 587.] 

(t) Cbfe v. Bassett, 3 Ves. 165. 

\t) Brudetiell v. Boughton , 2 Atk. 
268; Att^Qen. v. Watd, 3 Yes. 327. 

(u) Beckett v. Harden, 4 M. & Sel. 1. 
[See also Locke v. James, 11 M. & W. 
901, where a testator devised land 
charged with 600/. a- year, “which 
he gave to” A., and gave the residue 
of his estate, after paying annuities, 


&c., to B.; he then erased the “6” 
and interlined “3,” and by ill-attested 
oodicil recognized tho alteration. A. 
distrained, and was held entitled to 
recover the fuU sum. In form, per- 
haps, this was rather an attempt to 
free the land, than a partial revoca- 
tion of the annuity; but Parke , B., 
said, that whether the amount had 
been reduced or not v» equity, it made 
no difference at law. 
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fco-pay two life annuities * and the testator, by a codicil, attested <mma vi. 
by one witness only, revoked one of the onnuitios, it was held, ' 1 

that snoh annuity continued a charge upon tho real estate (r). 

It seems difficult to say that the annuities were not ptyyablo in 
the first instance out of the personal estate (j /) ; and in this* 
point of view, tho case stands alone (c). 

But, even where the chargo on the land was confessedly 
auxiliary, yet it seems, that if a tostator, instead of exprossly 
revoking the legacies boijueathed by his will, attempted by an 
unattosted will to make an entirely new disposition of his free- 
hold and porsoual estate, os this was oporatjvo on the personalty 
only, the legaciee continued to bo a chargo on the real estate ; 
because the effect of whdt the tostator had done, was merely to 
withdraw one of the funds en which the legacies* woro'charged, 
and not the legados themselves (a), And it would bo immate- * 
rial in such a case, that the will contained an. oppress olauso of 
revocation of nil former wills (6). 

[Where a portion of a mixed fund, consisting of porsonal Nor a mixed * 
estate and of the proceeds of realty direoted to bo sold, was given fund ' 
by attested will, and the gift- was revoked by an unattosted 
codicil, it was held that tho logateo was entitled to such propor- 
tion of the legacy as tho roalty boro to tho personalty (c).] 


Section II. 

As to Personal Estate and Copyholds. 

Nuncupative wills were not .forbidden by the Statute of Stat. 29 Car. 
Frauds, but were placed under suoh restrictions, as practically Mnccnung 9 * 
abolished them f it being provided (sect. 19), that no nuncupative rnmoupatwo 
will should be good, where the estate bequeathed exceeded tho 
value of thirty pounds, that was not proved by the oaths of 
three witnesses, present at the making theroof ; nor unless it 
were proved that the testator, at the time of pronouncing the 
same, did bid the persons present, or some of them, bear witness 
that suoh was his will, or to that effeot ; nor unless such nunou- 

(«) Mortimer v. Wut, 2 Sim. 274. only was expressed to bo -withdrawn) , 

Sr) Bess FUegerald y Field; 1 Bum. and Coverdale v Lewie, 30 Bear. 409, 

428. where the land was held auxiliary only. 

(s) See Sheddon r. Goodrich, 8 Tea. (a) Buckendge ▼. Ingram, 2 Yea. 

800. Soe also per Lord Cgtme in Ker- iun 662. 

mode t Macdonald, L. B , 3 Ch. 684 (4) Sheddon v. Goodrich, 8 Ves. 499. 

(where by attested codioil personalty [(e) Stocker ▼. Martin, 3 Beav 479 ] 

J. — VOL. I. H 
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chapter 7i. pative will were made in°tho last sickness of the deceased, and 
in the house of his or her habitation or dwelling, or where he or 
she had boon resident for ten days or more next before the 
making of suoli will, except whero such person was surprised or 
taken sick, being from his own home, and died before he re- 
turned to the place of his or her dwelling. It was also enacted, 
that after six months passed after tho speaking of the pretended 
testamentary words, no testimony should bo received, to prove 
any will nuncupative, except tho said testimony, or the substance 
thereof, were committed to •writing within six days after the 
making of tho said will. It was nevertheless provided, that 
'(my soldier, being in actual military service, or any mariner or 
seaman, boing at sea (which was held to * apply to seamen on 
board merchants’ vessels), might dispose of his- moveables, 
wages, and personal estate, as before tho act. Such wills have 
been subjected to peouliar regulations, by various statutes (d). 
What a good The enactment which prohibited, or rather, as we have seen, 
a^win^per- regulated nuncupative wills, was considered not to apply to a will 
Bonalty. which was reduced into writing during the lifetime and by tho 
direction of the testator ; such a will, therefore, was sufficient for 
the disposition of personal estate, though it had not been signed, 
and was never actually scon by tho tostator (e). In two in- 
stances, however, the legislature imposed additional formalities 
*. of execution, namely, in regard to ostatos pur autrb vie, as to 
the devise of which (though transmissible as personalty, unless 
where the heir takes as special occupant) tho Statute of Frauds 
required three witnesses ; and stock in the public funds, which, 
it was provided by certain acts of Parliament, should pass only 
by wills attested by two witnesses. But these exceptions to the 
general rulo wore, in a great measure, rendered nugatory, by 
the doctrine established by Ripley v. Watericorth (/), that an 
executor, taking freeholds pur autre vie as special occupant, or 
oven in the absence of special oocupancy, under the statute of 
14 Geo. 2, was bound to deal with them as port of the general 
personal estate of the deceased lessee, though bequeathed by a 
will not attested by three witnesses. The some principle would,, 
it is conceived, apply to estates pur autre vie and stock specific 

(<f) 26 Geo. 3, o. 63; 32 Geo. 3, o. (/) 7 Ves. 426, [and see 18 Ve8. 273, 
34, b. 1; 11 Geo. 4, c. 20, bs. 48, 49, 1 Buss. 689, 11 M. & Weis. 323. But 
60, and 2 & 3 Will. 4, o. 40, ss. 14 & where the heir would have taken as 
16, [which are not affected by 1 Viet, social oocupant, throe witnesses were 
o. 28, see ss. 11 and 12.] still required, Maywood v. Tumm\ 3P. 

(#) See Allen v. Manning , 2 Add. W. 166. 

490; Re Taylor , 1 Hagg. 641. 
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colly bequeathed, which an executor tVould unquestionably not CHAPTER VI. 
be allowed to hold, in opposition to a specifio legateo claiming 
under an nnattested will. Suoh a question, of course, cannot 
arise under a will whioh is subject to the present law, as the 
statute 1 Viet, has abolished all distinctions in regard to the 
mode of execution between the various spoeios of property. 

Although the law, until altered by that statuto, did not require Principles 
a will of personal estate to be authenticated by an attestation, 
or even by the signature of the testator, yot, in deciding on the courts in ad- 
validity of a 'will whoso antiquity of date (y) brings it within tllovaUdUy of 
that law, the Probate Courts do not confine thomsolvcs to the 
mere proof of the handwriting of the testator (A) : the history 
of the instrument is carefully and diligently scrutinized, and 
with more or less jealousy in proportion as its contents appear 
to be conformable to, or irreconcilable with, the moral obliga- 
tions of tho testator, and any previously avowed scheme of tes- 
tamentary disposition. In tracing such history, tho custody in 
which tho instrument is found is, of courso, most important. If 
the will is discovered carefully preserved among tho papers of 
the testator, or has been by him deposited in tho hands of a 
confidential and disinterested friend, there is a strong presump- 
tion in its favour ; while, on the other hand, should it come out 
of the custody of a person who is interested in its contents, sus- 
picion is excited, and still more, if (as has sometimes happened) * 
the alleged depositary remains in concealment, contenting him- 
self with transmitting the document anonymously to some party 
interested in maintaining its validity ; under such circumstances, 
indeed, the Ecclesiastical Courts have invariably rejected tho 
alleged testamentary paper (i). Nothing, it is obvious, could be 
more dangerous than to assume and recogniso tho validity of a 
document, thus stamped with every mark of suspicion, on tho 
mere strength of evidence as to tho genuineness of the signature 
of the deceased, seeing with how much skill and success hand- 
writing is frequently imitated ; and this danger though 

[(y) In Peehell v. Jenkinson, 2 Curt. Be Streaker, 4 Sw. & Tr. 192, 28 L. J. 

273, an undated and nnattested codicil Prob. 50, the like presumption was 
was found to a will dated in 1830. Tho made regarding unattested alterations, 
testatrix died in January, 1839. There But cf. Benson v. Benson , L. B., 2 P. 
was no evidence to «how when the & D. 172.1 

codicil was made, and it was held that, (A) Machin v. Grindon, 2 Lee, 406 ; 
in such a ease where the deceased was Crisp v. Walpole, 2 Hagg. 631 ; and 
as likely to do what she had done before other cases cited 4 Hagg. 224. 

as after 1 Viet. e. 26, the presumption (i) Butherford v. Moult, 4 Hagg. 
should rather be that it was done 213; Bussell v. Marriott, 1 Curt. 9. 

before and was therefore valid. In 

H 2 
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cKissiEss vi, diminished, is not exoluded where the entire will (not the sig- 
nature only) purports to he in the handwriting of the deoeased (&). 
Where, however, the ovidenoe of handwriting is in favour of 
the genuineness of the signature, and there is corroborative 
evidence, derivod from circumstances, showing tho probability 
of suoh a document having beon executed, its validity will be 
recognised (l). 

' notwitfafr the Copyholds were held not to be within the douse of the Statute 

statute of ° of Frauds which required wills to be attested by three witnesses ; 
Frauds. . and this seems to have been the result of the narrow construc- 
tion which that section of tho statute received from the courts 
of judicature, rather than of any restrictive terms in the enact- 
ment itself, tho language of which, in the opinion of some 
Judges of later times, was sufficiently comprehensive to have 
warranted its application to copyholds («»). It seems to have 
been thought, however, that as copyholds passed by tho surrender 
and will taken togethor, and not by tho will done, (tho will 
merely declaring tho usos of tho surrender, and tho effect being 
the samo ns if the dovisee’s name had been inserted in the 
surrender,) a will of copyholds was not a devise or bequest of 
lands or tonements, within the 5th and 6th sections of the 
statute («). The consequence was, that any instrument whioh 
was adequate to the testamontary disposition of personal estate 
was hold to bo sufficient for the devise of copyholds. 

'What oonsti- Accordingly, not only did an unattested writing, signed by 
tatosawill of testator, operate as on effectual devise of copyholds, but tes- 
wulcoFy- tamontary papors, neither authenticated by the signature, nor 
even in tho handwriting of the testator, were adjudged to bo 
sufficient, if reduced into writing during the life of the testator, 
by his direction. And though the ground upon whioh copy- 
holds were held, originally, not to be within the statute, — 
namely, that the estate passed by the combined operation of the 
surrender and will, — did not apply to equitable interests, which 
cannot be the subject of a surrender, yet, the well-known 
maxim, equitas sequitur legem, required that they should be 
governed by the same rule (o). [Equitable interests in cus- 
tomary freeholds passing by surrender (or deed having the effect 
of a surrender), and admittance, seem to have stood on the same 


(k) Rutherford y. Maule , 4 Hagg. 213. 
[(0 Wood y. Goodlake , INo. Gas. 144.] 
(#t) See 2 P. W. 258, 1 Yes. 227, 7 
East, 322. 


(n) See 7 East, 322. 

(o) Tuffbell y. Page, 2 Atk. 37, 2 P. 
W. 261, n.; Carey y. Askew , 1 Cos, 244 ; 
[ Wildes y. Davies , 1 Sm. & Gift. 476. 
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[footing : though on this point the authorities ore not quite dis- 
tinct (/>).] 

Cases, however, sometimes occurred under the old law, and 
ma 7 possibly arise under the present, in which something more 
than a mere compliance with legal requirements was made 
necessary to the efficacy of the will by the testator himself ; ho 
having chosen to prescribe to himself, a special mode of execu- 
tion; for in such case, if the testator afterwards neglects to 
comply with the prescribed formalities, tho inference to be drawn 
from these circumstances is, that ho had not fully and definitively 
resolved on adopting tho paper as his will. Thus, if there is 
found among the papers of a testator a will, written in his own 
handwriting, and concluding with tho usual words “ In witness,” 
&o., but to which the testator’s signature is not attached, it is 
clear that such papor, bearing as it docs such ovidont marks of 
incompleteness, is not entitled to be treated as tho final will of 
the deceased (q) ; though adoquato as a will in writing to satisfy 
the requisitions of the old law. On tliis ground, too, tho Pre- 
rogative Court in several instances refused to grant probate of a 
paper, which the deceased had signed, and to which ho had 
added a memorandum of attestation : he having (lied without 
over making use of such memorandum, though lie had abundant 
opportunity of doing so. Thus, in Beaty v. Beaty (/•), whero 
the deceased, who died on tho 21st of March, 1822, left a testa- 
mentory paper, dated the 6 th of Juno, 1820, signed by him, 
containing an attestation clauso in the following words: — 
“ Signed, sealed, and delivered, in the presence of,” but which 
clauso was not subscribed by any witnesses. A person who had 
attested a former will of the deceased, proved a conversation 
with him, in which the deceased said, that ho had destroyed tho 
will formerly attested by him, and hod made another (meaning, 
it should seem, the paper in question) ; Sir J. Nivholl said : — 
“ As tho natural inference to be drawn from an attestation clauso 
at the foot of a testamentary paper is, that the writor meant to 
execute it in tho presence of witnesses, and that it was incom- 
plete, in his apprehension of it, till that operation was performed, 
the presumption of law is against a testamentary paper with an 

[(p) Sco Wilson v. Dent t 3 Sim. 385, ( 7 ) Abbott v. Peters^ 4 Hugg. 380. 

pro; contra, Hussey v. Grills t Amb. (r) 1 Add. 154 ; hoc also Walker v. 
209, which case is doubted, 2 Scriv. Walker , 1 Her. 503; [Scott v. Rhodes, 1 
Co p. p. 569; IFillan y. Lancaster , 3 Fhillim. 12; Harris v. Bedford^ 2 
Russ. 108, seems to have gone on tho Phillim. 177 ; Stewart v. Stswart t 2 
question, whether the reffuSktes of tho Mqo. F. C. C. 193.] 
power were complied with.] 
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attestation clause not subscribed by witnesses.” The learned 
Judger proceeded to observe, that “ the presumption against an 
instrument so circumstanced was a slight one, where the instru- 
ment, like that before the. Court, was perfect in all other re- 
spects (#). Slight as it was, however, it must be rebutted by 
some extrinsic evidence of the testator intending the instrument 
.to operate in its subsisting state, before it could be admitted to 
probate.” In reference to the deceased’s conversation with the 
attesting witness of tho former will, tho learned Judge observed, 
that tho mere vague declarations of testators that they have mode 
their wills, oro not always to bo implicitly relied on ; and oan 
novor, standing singly, supply proof of due execution, or, con- 
sequently, of what is to bo taken in lieu of it. In common par- 
lance, a man may well say, that he has made a will, when he has 
mitten a testamentary paper, though unfinished (t). 

Where, howover, the testator’s design of perfecting the paper 
is frustrated by sudden death, or insanity, or any other involun- 
tary preventing cause, no inference of the absence of matured 
testamentary intention arises from the imperfect state of tho 
document, which, therefore, notwithstanding its defect, will be 
accepted as the will of tho doccasod, provided it fully discloses 
his testamentary scheme. As where on attorney had taken down 
from tho deceased’s own mouth, a statement of his intentions 
respecting his property, which was read over to, and approved 
by him, and a fair copy directed to be made, and brought 
to him tho next morning, to bo executed as a will; but the 
testator died in the course of tho night. Sir J. Nicholl held 
tho direction to the attorney to make a fair copy, and to bring it 
the next morning for execution, to bo conclusive of the testator 
having fully made up his mind on the subject of his will ; and 
accordingly pronounced in favour of the testamentary paper (u). 

In order to warrant the reception of the unfinished paper, it 


(s) Seo also Dokcr v. Goff, 2 Add. 42. v. Ucylioc, 2 W. Bl. 1114, an ipstru- 

(<) .Those oases appear to have over- ment which was signed dnljr, wasliold 

ruled some early decisions, in which to be a valid vill for devising oopy- 

imperfect papers were admitted to pro- holds (having been proved in the Ec- 

batc as wills ; hnless those decisions can desiastical Court) , though in the testi- 

bo referred to the principle next ad- monium clause it was referred to as 

verted to in tho text, which seems being under the hand and seal of the 

doubtful, as but little allusion is made testator. Fronrthe evidence, however, 

in them to tho point, now so much re- it appeared that the testator had sub- 

gardod — whether the non-oompletion sequently treated it as his will. [See 

3 the instrument was the consequence further on thiff subject, 1 Wins. Exon, 

of the voluntary neglect of the do- Ft. I. r Bk. II., dh. II., s. 2.J 

ceased, or of inevitable .accident. See («) Huntington v. Huntington. 2 
Qobbold v. Baas, 4 Ves. 200, n. ; Haber* Fhilljm. 213; aeO also Cursy v. Asms, 

Jleld v. Btowning, ib. In Bos d. Gilman 1 Cox* $41. , ' 
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is not necessary that there should hafe been a physical impos- czuptbb yi. 
sibility of the testator’s completing it before his dissolution ; it whataa 
is enough that the obstacle was such as to account for its being a^quato pre- 
loft incomplete, without having recourse to the supposition of an v ® ntmffoaufle * 
immaturity or ohonge of testamentary intention. Thus, whore 
a person went to the office of his attomoy, on llio 10th of Decem- 
ber, and gave instructions for his will, promising to call and 
execute the will when prepared, which he never did, though ho 
lived to the 15th ; but, as it appeared that tlio deceased did not 
afterwards leave his house, the state of his hoalth being such as 
to render his doing so inconveniont, though not impossible ; and 
as on anxiety, expressed to the attomoy, to conceal it from his 
(the deceased’s) wife, supplied a reason for his not sending for 
the will to be executed at home, the Court pronounced in favour 
of tho written instructions taken down by tho attorney, on tho 
oral diotation of the deceased (#). 

But this doctrine in favour of imperfect papers obtains only, Contents of 
where the defect is in regard to somo formal or authenticating mustlxTcom- 
act, and not where it applies to tho contents of tho instrument ; piete. 
for, if in its actual stato tho paper contains only a partial dis- 
closure of the testamentary scheme of the deceased, it neces- 
sarily fails of effect, oven though its completion was prevented 
by circumstances boyond his control. And, therefore, where a 
person while dictating his will to an amanuonsis, is stopped by 
sudden decease, or the rapid declension of his mental or physical 
powers, such paper cannot be admitted to probate, as containing 
his entire will, without the most unequivocal testimony that tho 
deceased considered it as finished ; and tho fact that the papor 
professes to dispose of the deceasod’s whole estate is not con- 
clusive as to its completeness, becauso testators not unfrequcntly 
begin with such a universal disposition, and then proceed to 
bequeatlijgpecific portions of their property, by way of exception 
thereout; * And the inference that the alleged will discloses part 
only of tho intended disposition, would be strengthened by tho 
circumstance of its not embracing persons, who, from thoir inti- 
mate relationship to the deceased, and from tho contents of a 
prior revoked will, it was rather to be expected would have been 
primary objects of his consideration (y). 

(x) AUen v. Maming , 12 Add. 4&0. was not prevented by inevitable cir- 

(y) Monteflore v. Moytefiore, 2 Add. cumstanccs. [But loss of part of a 
354 ; see also Griffin v. Griffin, 4 Vos. will once complete ■ does not necessarily 
197, n. This case afforded twfc suffix exclude the remainder from probate, 
dent grounds for the rejection of the Sugdcn v. Lord St. Leonards , 1 F. D. 
paper ; first, thatit was not the' whole 154.] 

'wilL; and, seoondly, that its completion 
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In short, the presumption is always against a paper which 
bears self-evident marks of being unfinished; and it behoves 
, those who assert its testamentary character distinctly to show, 
either that the deceased intended the paper in its actual con- 
dition to oporate as his will, or that he was prevented by 
involuntary accident from completing it (z). And probate will 
not be granted of such defective papers, without the consent or 
citation of the next of kin (a). 

It ought to be obsorved, however, that we are not to rank 
among inchoate or unfinished testamentary papers, one which is 
shown to have been intended to porform the office of a present 
will, (if tho expression may bo allowed,) though executed for a 
temporary purpose, as appoars by the testator having designated 
it a “ memorandum of an intended will,” or “ head of instruc- 
tions,” or “ a sketch of an intended will which I intend to make 
when I get home,” &c. And it has frequently occurred that a 
testator has ultimately adopted as his final will a paper so origi- 
nally designed as instructions for, or in contemplation of, a more 
formal tostament ( b ). 

In all such cases, however, the Ecclesiastical Court required 
very distinct evidence of a testator eventually adhering to and 
adopting, as his deliberate will, the preliminary document, in 
ease ho afterwards lived long enough to have executed a more 
complete instrument (c). But cases of this kind depend so much 
upon their particular circumstances, that little is to be learnt 
from general positions; and the inquirer into the subject is 
recommendod to consult tho casos referred to below, a full state- 
ment of which tho limits of tho present work do not allow. 

(s) Rcay v. Coweher , 1 Ilagg. 75, 2 ib. llatlatl v.Hattatt , 4 Hagg. 211 ; Torre 
249 ; Woody. Medley , 1 ib. 661 ; ReRo- v. Castle, 1 Curt. 303 ; [1 Wins. Exors. 
binmi , ib. 643 ; Brugge v. Dyer, 3 Hagg. 62 ct seq., 6th cd.] 

207 ; Gilloto v. Bourne, 4 Hagg. 192. (c) Dingle v. Dingle, 4 Hagg. 388 ; 

As to tho contrary presumption in Coppinv. Dillon, ib. 361. [A subsequent 
favour of a rogulnrly executed and complete will of course supersedes “In- 
npporcntly complete will, vide Shad- structions for a Will.” But sometimes 
bolt v. Waugh, 3 Hagg. 670; Blewitt the subsequent will refers to and incor- 
v. Blewitt, 4 Hagg. 410. poratos tge instructions; seo Wood v. 

(а) Re Adams , 3 Hagg. 258. Goodlake, 1 No. Cos. 144. 

(б) Barwicky. Mailings, 2 Hagg. 225 ; 
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OHATTKB VI. 


Section III. 

Execution and Attestation of Wills made since the Year 1837. 

The statute 1 Yiot. o. 26 (s. 9), provides, “ That no will Shall Execution of 
be valid unless it shall he in writing, and executed in manner ^nco tho year 
hereinafter mentioned ; (that is to say) it shall be signed at the 1837< 
foot or end thereof by the testator, or by some othor person in 
his presence, and by his direction ; and such signature shall bo 
made or acknowledged by the testator in the presence of two or 
more witnesses present at tho same time; and such witnossos 
shall attest (d) and shall subscribe the will in tho presence of 
the testator, but no form of attestation shall be necessary.” 

[Tho provision in this enactment requiring the signature of Provision ro- 
the tostator to be at the “ foot or end ” of the will (which was Jtgn^mto 
evidently intended only to do away with tho rule before noticed, ^ foot 
that the name of tho testator written in tho commencement, ’ 
thus : — “ I, A. B., do mako, &c.,” was a sufficient signature), 
seems at first to have answered the purpose intended; subse- 
quently, however, the Ecclesiastical Courts came to the conclu- 
sion that the words “ foot or end ” were to be construed strictly, 
and that if the signature did not immediately follow under tho 
dispositive part of the will, and in such a manner that nothing 
could be written between tho signature and the last words, the 
will was not properly executed (e). To obviate the incon- 
veniences arising from these decisions, it was enacted by stat. 15 
& 16 Yict. o. 24 : — 

“ 1. That where by an act of 1 Yiot. (c. 26), it is enacted that —repealed by 
no will shall be valid unless it shall be signed at the foot or end 0 ,° 24 . 1 

thereof by the testator or by some other person in his presence 
and by his direction, -every will shall so far only as regards tho 
position of the signature pf the testator, or of the person signing 
for him .as aforesaid, bo deemed to be valid within the said 
enactment, os explained by this act, if the signature shall be so 
placed at (/), or .after, or following, or under, or beside, or 

[(4) The word “ attest” is omitted collected and observed upon, Sngd. R. 
from th ft c or resp onding Act of the In- P. Statutes. 

diau Oonueu[see6 Moo. P. 0. 0. 137. (J ) Be WoodUy, 83 L. J. Prob. 154. 

(«) See the decisions on this point 
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w. [opposite to ig) the end of the will, that it shall he apparent on 
the face of the will that the testator intended to give effect, by 
such his signature, to the writing signed as his will (A), and that 
no such will shall be affected by the circumstance that the 
signature shall not follow or be immediately (t) after the foot or 
end of the will, or by the circumstance that a blank space shall 
intervene between the concluding word of the wiU and the 
signature, or by the circumstance that the signature shall bo 
placed among the words of the testimonium clause (A), or of the 
clause of attestation (/), either with or without a blank spaoe 
intervening, or shall follow, or be after, or under, or beside, the 
names («i) or one of the names of the subscribing witnesses, or 
by the circumstance that the signature shall be on a side or page 
or other portion of the paper or papers containing the will, 
whereon no clause or paragraph or disposing port of the will abn.ll 
be written abovo the signature («), or by the circumstance that 
there shall appear to be sufficient space (c) on or at the bottom 
of the preceding sido or page, or other portion of the same paper, 
on which the will is written, to contain the signature, and the 
enumeration of tho above ciroumstanoes shall not restrict the 
generality of tho above enactment ; but no signature Under the 
said act or this act shall bo operative to give effect to any dis- 
position or direction which is underneath, or which follows it (p) : 


[to) He Williams , L. R., 1 P. & D. 4, 
ana cases there cited ; He Ainsworth , 
L. It., 2 P. & D. 151. 

(h) He Hammond , 3 Sw. & Tr. 00, 
32 L. J. Prob. 200. In Trott v. Trott , 
29 L. J. Prob. 156, 6 Jur. N. S. 760, 
tho testator's name, occurring as tho 
last words of a holograph will, was 
held a sufficient signature. In Sweet- 
land v. Sweetland , 4 Sw. & Tr. 9, 34 
L. J. Prob. 42, tho first five sheets 
were signed and attested, but not tho 
sixth and last, and tho whole was 
rejected. 

Parol evidence is admissible to show 
quo animo the testator signed his 
name, Dunn v. Dunn, L. R., 1 P. & D. 
277. 

(i) Page v. Donovan , 3 Jur. N. S. 220, 
where the signature was at the end of 
a notarial certificate, immediately fol- 
lowing the will, and detailing the cir- 
cumstances under which it was made, 
and it was held good. 

(*) He Mann, 28 L. J. Prob. 10 j He 
IHnmore , 2 Rob. 641. 

(0 He Walker , 2 Sw. & Tr. 354/31 
L. J. Prob. 62 ; He Huckvalc, L. R., 


1 P. & D. 375 ; He Casmore, ib. 653 ; 
He Pcam, 1 Prob. D. 70. 

(m) He Jones , 34 L. J. Prob. 41 ; He 
Puddephatt , L. R., 2 P. & D. 97 ; He 
Horsford , L. R., 3 P. & D. 211. 

(«) He Horsford , L. R., 3 P. & D. 
211 ; Re Williams, L. R., 1 P. & D. 4. 
If, however, at tho time of execution 
the papor is so folded that no writing 
invisible, it must be proved that tho 
will was written before the testator 
signed, He Hammond, 3 Sw. & Tr. 90, 
32 L. J. Prob. 200. 

(o) He Williams, L. R., 1 P. & D. 4 ; 
Hunt v. Hunt, ib. 209 ; He Archer, L. 
R., 2 P. & D. 252. 

(p) He Dalloto, L. R., 1 P. & D. 189 ; 
He Woods, ib. 556 (in which the ap- 
pointment of executors followed tho 
signature). But in a few oases the 
Court has been satisfied by the mode 
of writing or by the context that a part 
which physically followed the slona- 
ture belonged properly to that which 
preceded it. As 'where a sentence, 
which want of space prevented being 
completed at the bottom of a page, 
was continued, with an asterisk of 
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[nor shall it give effect to any disposition or direction inserted ohattkr u 
after the. signature shall he made (q). 

“ 2. The provisions of this act shall extend and he applied to 
every will already made, where *administration or prohate has 
not already been granted or ordered hy a Court of competent 
jurisdiction, in consequence of the defective execution of such 
will, or where the property, not being within the jurisdiction of 
the Ecclesiastical Courts, has not been possessed or enjoyed hy 
some person or persons claiming to ho entitled thereto, in conse- 
quence of the defective execution of such will, or the right 
thereto shall not have been decided to ho in some other person 
or persons than the persons claiming under the will, hy a Court 
of competent jurisdiction, in oonsequence of tho dofoctivo execu- 
tion of such will.” 

The wording of this statute may porhaps seem needlessly 
particular to tho reader who has not consulted tho decisions 
which led to its enactment ; hut it is unnecessary to treat of 
those decisions here, since the 2nd section of tho statute renders 
it almost impossible that the validity of any will should here- 
after come to he determined by them. 

Tho points in which those enactments coincide with the Alterations 
Statute of Frauds have already been noticed, and the decisions tScfrocoS 1 ,y 
thereon havo been placed before tho reader. enactments. 

It remains to notice in what respects tho law has been placod 
upon a new footing : — ] 

1. Wills of real and personal estate arc subject to the samo Twoyitnosses 
rule [as to the ceremonial of execution], and such rule differs ro<luired ' 
from that which previously obtained in regard to either speoies 

of property; two witnesses, instead of three, as formerly, axe 
required to a will of freehold land, and two witnesses are also 
necessary to a will of personal estate or copyholds, which for- 
merly required no attestation. 

2. [The signature of ’the testator must be somewhere near Poritlon of 
the end of the instrument, and so os not to be immediately over, jj}^^ 
or preceding any of the dispositive ports of the instrument, but it 

- • 

[reference, on a previous page, or at tho will was written on and filled the 
the back, Re Kimpton , 33 L. J. Prob. second and third, but was signed in 
163; Re Birt , L. R., 2 P. & D. 214. the form, this was held good, Re Wotton, 

So where the will was written on tho L. R., 3 P. & D. 169. In all these 
first and third sides, which it fillod, cases it was proved that the part in 
and the signature was written cross- question was written before execution, 
wavs on the second (Re Cbombs, L. R., Ibis proof failed in Re White, 30 L. J. 

1 f . & D. 302). And where, a litho- Prob. 66, and the part was rejected, 
graphed form occupying the first page, * (?) Re Arthur, L, R., 2 P. 4 D. 273. 
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Attestation. 


Acknowledg- 
ment of sig- 
nature by 
testator. 


[need not immediately follow or be under any of the dispositive 
ports ; whereas formerly the .signature might be in any part of 
the instrument. 

8. The signature of the tettator is to be “made” or “ac- 
knowledged ” (the “ signature,” and not, as formerly, the “will,” 
being the subject of acknowledgment)] in the simultaneous pre- 
sence of the witnesses (r), whereas formerly the signature might 
bo “ made ” before one, and [the will] acknowledged before the 
rest, or acknowledged before all the witnesses separately, [with- 
out any of them having seen tho signature.] 

4. A form of attestation is expressly dispensed with. 

5. The witnesses ore not required, as heretofore, to be “ cre- 
dible,” and some modification has taken place in regard to the 
disqualification arising from interest. 

[As to the 1st point : no question arises. 

As to the 2nd point : Lord St. Leonards’ Act has left little 
room for question. The decisions will be found notod to the 
various clauses of the Act in a previous page. 

As to the 3rd point : the following decisions have been made 
with regard to acknowledgment : — 

(a) The signature to be acknowledged may be mado by tho 
testator, or by another for him (s). 

(b) A testator, whether speechless or not, may acknowledge 
his signature by gestures (t). 

(o) There is no sufficient acknowledgment unless tho witnesses 
either saw or might have seen the signature («), not even though 
the testator should expressly declare that the paper to be attested 
by them is his will («). 

(d) When the witnesses either saw or might have seen the 
signature, an express acknowledgment of the signature itself is 
not necessary, a mere statement that the paper is his will (ar), or 
a direction to them to put their names under his (y), or even a 


[(r) Moore v. King, 3 Curt. 243, 2 No. 
Cas. 45, 7 Jur. 205. As to what is 
the “ presence” of the witnesses, see 
Smith v. Smithy L. B., 1 P. & D. 143; 
and the oases supra, on the “presence ’ 9 
of the testator. 

(«) Rc Regan , 1 Curt. 008. 

(<) Re Davies , 2 Bob. 337 ; and see 
Darker v. Darker) Milw. Ir. Eool. Bep. 
645. 

» Re Harrison , 2 Curt. 863 ; Ilott v. 
Genge , 3 Curt. 160, 4 Moo. P. O. C. 
265, 8 Jur. 323 ,** Re Swinford, L. B., 1 
P. & D. 631 ; and see Faulds v. Jack - 
son, 6 No. Gas. Supp. 1. 


(v) Hudson v. Darker , 1 Bob. 14, 8 
Jur. 786; Shaw v. Neville,! Jur. N. S. 
408. Beckett v. Howe , L. B., 2 P. & D. 
1, is contra: sed qu. 

(z) Re Davis , 3 Curt. 748 ; Re Ash - 
more , ib. 756, 7 Jur. 1045 ; ' Owillim ▼. 
Owillim , 3 Sw. & Tr. 200, 29 L. J. 
Prob. 31 ; Re Huekvale , L. B., 1 P. AD. 
375. 

(y) Re Dhilpot , 8 No. Gas. 2; Gate v. 
Gaze, 3 Curt. 451, 7 Jur. 803; and see 
other eases m en tioned by Lord St. Leo - 
nards, B. P. Stat. p. 338 et seq. (who 
seems to think that some of the deci- 
sions above cited are conflicting, or the 
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[request by the testator (z), or by some*person in his presence ( a ), 
to m gn the paper, is sufficient. 

(e) When the signature is seen or expressly acknowledged it 
is not material that the witnesses ore not told that the instru- 
ment is a will (6), or ore deceived into thinking that it is a 
deed (c). 

(f) It is of oourse sufficient, on a re-execution, merely to ac- 
knowledge the signature made on a former execution (d). 

It follows from what has been abovo stated that the will 
T nu«t be signed by or for the testator, and his signature must be 
acknowledged before either of the witnesses signs (e). The 
signature must be made or acknowledged in the presence of the 
witnesses simultaneously, and not at different times (/), and 
they must themselves subscribe their names in the presence of 
the testator, though not neoossarily* in the presence of each 
other (ff). 

As to the 4th point of difference : the clause enacting that 
no form of attestation shall be necessary, has been much observed 
upon; but it seems to mean only that no clause noed bo 
appended to the will, stating that tho requirements of the act 
have been complied with (h ) ; and is not inconsistent with the 
provision that the witnesses axe to “ attest,” as well as subscribe 
the will, the word “ attest ” meaning merely to act as a witnoss, 
which mi ght in fact be done without subscription (t) ; although 
upon the construction of the act it may be that no attestation 
vrill sat isfy its requirements, except through tho outward mark 


[earlier ones overruled bytho later ones, ) 
and by Wins. Exors., Pt. I. } Bk. II.) 
Ch. IL t s. 2. 

(*) Keigwin v. Keigwin , 3 Curt. 607, 

7 Jur. 840. 

(a) Re Bosanquet , 2 Rob. 677 ; Faulde 
v. Jackson , 6 No. Cas. Sup. 1 ; Re Jones , 
1 Deane, 3, 1 Jur. N. S. 1096 ; Ingle- 
sant v. Inglesant , L. R., 3 P. & D. 
172. But see Morritt v. Douglas , ib. 1. 

(b) Keigwin v. Keigwin , sup. ; Faulds 
Y. Jackson , 6 No. Cas. Sup. 1. 

(e) Sugd. R. P. Stat. p. 340; but see 
the observations of Sir ff. J. Fusty in 
Willis y. LowCy 6 No. Cas. 432. 

(d) Re Dewelly 17 Jur. 1130. 

(«) Re Olding, 2 Curt. 865; Re Byrdy 
3 Curt. 117; doper v. Bocketty ib. 648; 
Charlton Y.ffindmarshy 1 Sw. &Tr.433, 

8 H. L. Ca. 160. See also Re Summers, 
7 No. Cas. 662, 14 Jur. 791, 2 Rob. 
296, where however the testator ac- 
knowledged the will (if anything) and 
not his signature. As to what is suf- 


ficient evidence that the testator signed 
before the witnessos in cases where 
thero is no direct proof that thoy saw 
tho testator’s signature, see Cooper v. 
Bocketty sup.; Gwillim v. Gwillimy 3 
Sw. & Tr. 200, 29 L. J. Prob. 31 ; 
rearson v. Fearnny L. R., 2 P. & D. 
461 ; Fischer v. Fopham, L. R., 3 P. & 
D. 246. 

(/) Re Allen y 2 Curt. 331; Re Sim- 
mondsy 3 ib. 79 ; Moore v. King, ib. 243, 
2 No. Cas. 45, 7 Jur. 205. 

(p) Fauldsv. Jackson, 6 No. Cas. Sup. 
1, Sugd. R. P. S. 342. The dictum 
contra in Casement v. Fultm f 5 Moo. P. 
C. C. 140, has not been followed, Re 
Webby 1 Deane, 1 , 1 Jur. N. S. 1096. 

(A) Bryan v. White, 2 Rob. 316, 14 
Jur. 791. 

(i) Ricketts v. Loftus , 4 T. & C. 619; 
ana see Ft eshfield v. Reed, 9 M. k Weis. 
404; Burdett v. Spilsbury, 10 Cl.&Fin. 
340; Hudson v. Barker , 1 Rob. 14, 8’ 
Jur. 788. 


GRAFTEB VI. 
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outran, [of subscription (k): Tlfe “subscription,” “attestation,” and 
“ form of attestation,” thus refer to matters essentially different.] 
Still, it 'will be the duty of persons who superintend the exe- 
cution of wills, not to be content with a bare subscription of the 
witnesses’ names, but to make them subscribe a memorandum 
of attestation, recording the observance of all the oircumstanoes 
which the statute makes necessary to constitute a valid execu- 
tion ; (». e. that the signature was made, or acknowledged, by the 
testator in the presence of tho witnesses, both being present at 
the same time, and that they subscribed their names in his 
presence ;) for, though suoh statement in tho memorandum of 
attestation is not conclusive, and does not preclude inquiry into 
the foot, it would afford a much stronger presumption that the 
statutory requisition had been complied with, than where it is 
wanting ; [and in tho absenoe of such a memorandum, the wit- 
nesses aro always called upon by the Court of Probate to make 
tor , ssi e *in 011 a ® < ^ aT ^ the statuto was in fact complied with.] It 
bv tho hand will not be advisable for a testator, [except where absolutely 
m another, necessary,] to avail himself of the privilege, which the new act 
expressly confers, (as tho Statuto of Frauds, aooording to the 
construction whioh it received from the judicature, also did,) of 
acknowledging the signature before tho witnesses, instead of 
signing it in their presence, or of the permission to sign by the 
hand of another. The latter expedient, indeed, ought to be 
restricted in practice (though the legislature has not so limited 
it) to oases of extreme physical weakness, rendering it impossible 
or difficult for the testator to write his name ; in such oases, 
even the exortion of making a mark might be oppressive. 
Aa to signing ‘Where a testator is unable to write from ignoranoe, perhaps a 
by mmii . mark is to bo preferred to a signature by the hand of another, 
Q5 being tho more usual mode of execution by illiterate persons ; 
for in regard to this and all other particulars, the prudent course 
is to make the execution of the will conform as much as -pos- 
sible to the testator’s ordinary mode of executing instruments. 
Where the will is signed by a third person on behalf of the 
testator, the signature, of course, should [though, as we have 
before seen, it need not necessarily] be in the name of the 
testator, rather than that of the amanuensis, who should merely 
be designated in the memorandum of attestation; where it 

r(fc) Seo pet Six C. OremetU, Charlton r. Einimarth, 1 8w. ft Tr. 489, 6 Jnr. 
N. S. 581, 38 L. J. Prob. 132.] 



OF WILLS SINCE 1837. 


Ill 


would be proper (though not necessary that the peculiar raodo 
of execution should be stated. 

As to the 5th point : it will be observed, that in tho clause 
above stated, whioh regulates the Uttostation of wills, the legis- 
lature has dropped the requisition of credibility, as an ingrediont 
in the qualification of the witnesses ; and has, moroover, (s. 14,) 
oxpressly provided, That if any person who shall attest tho 
execution of a will shall, at tho time of the execution thoroof, or 
at anytime afterwards, bo incompetent to be admitted a witness, 
to prove the execution thereof, such will shall not on that 
acoount be invalid. 

It seems to have boon generally considered, that this provi- 
sion not only qualifies persons who have boen rendered infamous 
by conviction for crime to bo attesting witnesses, (ns it clearly 
does,) but, that it even gives validity to the attesting act of an 
idiot or lunatio. This, however, seems very quostionablo. Tho 
signature, it will be obsorved, is required to bo made or acknow- 
ledged by tho testator in th q presence of the witnesses ; whioh 
would seem to imply that they should bo mentally conscious of 
the transaction, according to the construction which was given 
(as wo have seen (/) ) to the same word occurring in tho deviso 
clause of the Statute of Frauds, which required that the attest- 
ing witnesses should subscribe in tho testator’s “presence;” 
such requisition being held not to bo satisfied in a case, in whioh 
the testator fell into a state of insensibility, before the witnesses 
had subscribed their names to the memorandum of attestation ; 
and the 14th section of the recent statute soems to be porfoctly 
consistent with such a construction ; for that clause does not in 
terms dispense with all personal qualifications in the witnesses to 
perform the act; it only removes tho legal disqualification, 
arising out of his incompetency to give evidence of the foot in 
a judicial proceeding, which evidently may oo-exist with intel- 
lectual capacity, as in the case of a person whoso credibility of 
character has been destroyed by conviction for crime, a species of 
disqualification which was peculiarly inconvenient, as the testfltor 
might have been unaware of its existence, so that there was a 
special reason for its removal, which does not apply to palpable 
infirmity. Surely, -if the legislature intended to enact so novel 
(not to say absurd) a doctrine, as that the functions of an attest- 
ing witness might be performed by any one who could scratch a 

(ft Ante, p. 87; [end see the judgment of Dr. Lushinaton in Hudton y. 
FurTur, I Bob. 14, 8 Jar. 788.] 
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ohaptkb t r. paper without the least glimmering of intelieetual consciousness, 
this would have been done in terms more clear and explicit, 
than by providing that persons incompetent to be admitted as 
witnesses to prove the execution of a will, should be sufficient 
attestators — expressions which seem rather to suppose a personal 
ability on the port of the witnesses to perform the act but a 
legal disability to prove it. Perhaps the point is not very likely 
to occur in practice ; for no testator would think of choosing on 
idiot (m) or lunatic as an attesting witness to his will, unless he 
to Sfioti” 1 °f were oon * on ^ have his own sanity called in question. And 
witnesses. here it may be observed, that the enlarged licence now given, in 
regard to the qualification of witnesses to wills, will npt induce 
anyprudont porson to abate one jot of scrupulous anxiety, that 
the duty of attesting a will be confided to persons, whose cha- 
racter, intelligence, and station in society, afford the strongest 
presumption in favour of the fairness and proper management of 
the transaction; and preclude all apprehension in purchasers 
and others, as to the facility with which the instrument could 
be supported in a court of justice, against any attempt to im- 
peach it ; and now that the requisite number of witnesses is re- 
duced to two, it is the more easy, as well as important, that the 
selection should be governed by a regard to such considerations. 
A devise or bequest to an attesting witness still, os under the 
old lnw,.doos not affect the validity of the entire will, but merely 
invalidates the gift to the witness, whose competency the legis- 
lature has established, by destroying his interest ; and hence 
the remarks on this enactment have more properly found a place 
in a preceding chapter, which treats of the disqualifications of 
devisees (n). 

Alterations to [By the 21st section it is enacted, “ That no obliteration, in- 
otloafi^ terlineation, or other alteration, made v in any will after the 
1 execution thereof, shall be valid or have any effect, exoept so far 

as the words or effect of the will, oefore such alteration, shqjl not 

* 

(mj) Supposing such persons to be, sumption being*, th*t the will was duly 
technically speal ing, competent attest- attested, especially if^he facts essential 

ing witnesses, the effect of employing thereto were recorded in a memoran- 
two such witnesses would be to render dum of attestation, which was sub- 
’ it necessary to have recourse to the scribed by the deceased; yetitdoesnot 

testimony of other persons, for the pur- follow that any such, presumption 
pose of proving the circumstances of would arise in the case of a lunatic 
the execution, whioh could not, in such witness, whose subscription (though 
case, be done (as it usually is) out of his handwriting might be proved), 
the mouths of the witnesses themselves; could not be considered as affording 
and it is to be observed that, although, any security that attention had been 
in the case of a deceased witness, proof paid to the requisitions of the statute, 
of handwriting is sufficient, the pre- (ft) Ante, p. 70. 
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[be. apparent, unless suoh alteration Shall be exeouted in like 
manner as hereinbefore is required for the execution of the will ; 
but the will, with such alteration as part thereof, shall be deemed 
to be duly executed, if the signature of the testator and the sub- 
scription of the witnesses be made in the margin, or on some 
other part of the will opposite or near to such alteration, or at 
the foot or ond of or opposite to a memorandum referring to 
suoh alteration, and written at the end or some other part of the 
will’».] 

The recent enactments, it will be perceived, preclude in re- 
ference to all wills to which thoy apply, many of the questions 
whioh arose under the Statute of Frauds. The cases respecting 
the local position of the testator’s signature, and as to tho ad- 
missibility of on acknowledgment, as a substitute for signing 
before the witnesses, the necessity of publication, and tho 
qualifications of attesting witnesses, are obviously no longer 
applicable. Tho statuto has also, by assimilating wills of real 
and personal estate in regard to the ceremonial of execution, 
gotten rid of tho numerous questions which arose out of attempts 
by testators to create, by an attested will, a power to disposo of 
or charge their real estate by an unattested codicil ; and hence, 
that part of the present chapter which treats of these soveral 
subjects ranges itself under tho mass of legal learning, which 
recent legislation has rendered, or rather will eventually render, 
obsolete. 

Tho prevention of all questions as to duo execution must still 
mainly depend on the prudence and attention of tho practitioner, 
who will, of course, tako care to prooludo all doubt as to whether 
the testator did see the attesting witnesses subscribe, or whether 
he might have seen them (for this, it will bo remembered, is tho 
true point of inquiry), by placing the witnesses and tho testator 
in immediate juxtaposition in the same room during tho wholo 
business of the attestation ; nor will he for a moment be content 
to rely on the doctrine to be noticed hereafter, which connects 
on attested eodibil with a prior unattested will or codicil, as a 
ground for dispensing with a regular clause of attestation to 
each separate testamentary paper. 

Having regard to the necessity [that the signature should 
now not be above or precede the dispositive part of the will,] it 
seems advisable, when a testator is in extremis, that the first or 

[( 0 ) See Re Wingmte, 15 Jar. 91 ; Re Hindi, 16 Jar. 1161; Re Truly, L. 
R., 3 F. &*D. 242.] 
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DEFECTIVE EXECUTION 


c mhuw. only signature should belat the end ; for it has sometimes hap- 
pened that a testator who has begun to sign the several sheets 
has expired or become insensible before he had reached the last. 


Section IV. 

Defective Execution supplied by Reference , express or implied. 

Whether a^> It remains to be considered in what cases a codicil duly 
a ppUM attested communicates the efficacy of its attestation to an unat- 
tojmioua tested will or previous codicil, so as to rendor effectual any devise 
l. Before the or bequest which may bo contained in such prior unattested in- 
c°20 Vict ’ strument. It has been repeatedly decided, [in eases not affected 
by stat. 1 Vict. c. 26,] where the several attested and unattested 
instruments were writton on the same paper, that the latter were 
rendered valid. 

rc fo^ towffl 1 Bathe v. Lord Fingal (p), where a testator made 

and both are a will for the purpose (among others) of appointing guardians 
written on to his children. This will was attested by one witness only. 

Tlie testator afterwards executed a codicil to the will, written on 
the same sheet of paper, and attested by .three witnesses, and 
which was declared to be a codicil to his will thereunto annexed. 
The attestation was held to apply to the will, so as to constitute 
it a good testamentary appointment of guardians within the 
statute of 12 Car. 2, o. 24, whioh required that the appointment 
should have been signed in the presence of two witnesses. 

So, in Doe d. Williams v. Evans ( q ), where A. made a will 
professing to devise freehold property, but which was neither 
signed nor attested, though an attestation dause was drawn out; 
a fortnight afterwards a codicil was written below this clause on 
the same sheet of paper, in the following terms : — “ I, A., make 
a codicil to the foregoing will, and thereby ordain that my wife 
B. be entitled to 200/. of my property in case she many.” 
(There was no date.) It was signed by the testator and attested 
by three witnesses, who simply wrote their names under the 
word “ Witness.” The Court of Exchequer held, that the 
execution and attestation applied to the whole of what was on 
the paper ; and, consequently, that the will- was duly attested 
for the devue of freeholds. The Court relied much on Carkton f 
v7 Qriffin (r), and on the circumstance of the codicil referring to 

(p) 16 Yes. 167. (9) 1 Cr. &Mecs. 42, [3 Tjt, 66. (r) 1 Barr; 649.] 
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the will; BayUy , B., observing, that if “the codicil had not re- cbapiebvi. 
ferred to the will, he should have thought that it did not set up 
that instrument. 

In the preceding oases the attested oodioil referred to the un- Where both 
attested dooument, but this was not essential where both were but” 0 
written on the same sheet of paper. Thus, in Guest v. Willasey (#), 

.where a testator, on the bock of his will which was duly attested, 

“wrote three codicils of different dates, of which the last alone 
was attested by three witnesses, and which did not in terms refer 
to the preceding codicils 9 but merely partially revoked on appoint- 
ment of executors mode by the second codicil, it was held, that 
the third codicil operated as a republication, not only of such 
second codicil, but also of the first, between the contents of 
which and of itself there was no connexion. 

As in all the preceding cases the attested and unattested Remarksupon 
instruments wore contained in the same paper, possibly it might 
have been considered that the memorandum of attestation, 
appended to the posterior document, was intended to apply to 
both ; but the line of argument adopted by the Court in Doc v. 

Evans (where it will bo remembered the codicil in terms referred 
to the will) does not admit of the case being referred to this 
principle, but rather leads to the conclusion, that the result 
would have been the same if the unattested will and the attested 
codioil had been detached ; the only effect of thoir being united 
in the some paper being to render unnecessary any express 
reference to the unattested document for the purpose of identi- 
fying it. Ajid the observations which fell from tho Court of 
K. B. in Utterton v. Robins (t) indicate a strong inclination in 
that Court to a similar opinion. [And the point is not now 
open to question. Thus in Aaron v. Aaron (it), a testator made 
a will and two codicils, each on a separate paper. IIo described 
the first codicil os a codicil to his will dated &e., and directed 
it to be annexed to his said will, but it was unattested : by 
the second the testator recited that he had made and duly 
executed his will dated &o., and a codicil annexed thereto 
and dated &o. ; he described it as a second codicil to his 
said will, and directed it to be annexed thereto and to be 
taken as a second port thereof : this codicil was duly attested, 
and it was held by Sir K. Bruce , V.-C., that the first codicil was 

(«) 12 J. B. Mm, 2, [3 Bing. 614.] [(«) 3 De Cf. ft S. 476. See also 

(A l Ad. & EU. 423, 2 Nev. & fit. Alien v. Maddoek, 11 Moo. P. C. C. 

821. 427, stated post, p. 119.] 

i 2 
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CSAPTEB VX. 


Where an at- 
tested codicil 
refers to the 
'will bat not to 
a prior unat- 
testcd codicil. 


Whether the 
“will” in- 
cludes a codi- 
oil added 
thereto. 


[set up by the seoond. It could make no difference, be observed, 
whether the codicil was written on the same paper as the will or 
not ; a codicil was referred to, and there was no dispute what 
the instrument was.] These* authorities show that no reliance is 
to be placed on the early case of Att.-Gen . v. Baines (#), where 
a testator made a will in his own handwriting, but without 
witnesses, and afterwards made a codicil, wherein he recited and 
took notice of the will, which codicil was subscribed by four 
witnesses, and it was treated os clear by the L. C. that the will 
was inoperative to devise freehold lands. 

It should seem, however, that whore the attested codicil is 
detached from and doos not refer to the unattested will or pre- 
vious codicil, it will not have the effect of curing the defective 
execution of such prior testamentary document. • 

Thus, in TTtterton v. Robins (y), where a testator, by several 
unwitnessed memoranda, subsequent to his will (which was duly 
attested, left a freehold house, which, among other estates, he 
had acquired since tho date of the will, to his daughter, and 
afterwards made the following codicil, which was duly attested : 
— “ I make this a further codicil to my will, which bears date 
12th Sep., 1823 ; I give and devise all real estates, purchased 
by me since the execution of my said will, to the trustees therein 
named, their heirs, &c., to the uses and upon the trusts therein 
expressed concerning the rosidue of my real estates it was 
certified on a case from Chancery, that the house passed to the 
trustees and not to the daughter. 

In this ease the language of the seoond codicil seemed to repel 
the supposition, that the testator intended the estates purchased 
since tho execution’ of the will to pass by the prior codicil ; 
unless, indeed, when he speaks of his “ will,” he is to be under- 
stood (s) as referring to all tho prior testamentary documents, 
including the unattested codicil, according to the principle laid 
down by Sir L . Shadicell in Gordon v. Lord Reay (a), where a 
testator, by a second codicil (which was duly attested), after 


(x) Pro. Ch. 270, 3 Ch. Hop. 10. 
h) 1 Ad. & Ell. 423, 2 Nov. &M. 821. 
[(s) Not that ho was in fact so un- 
derstood; the Court Bhowed not ob- 
scurely that it thought there was no 
sufficient reference to the will. Besides, 
the testator had not purchased any 
real estate since tho oxeoution of his 
“ wiU ” in the wider sense.] 

(a) 5 Sim. 274 ; see also Crotbie ▼. 
Macdeval, 4 Ves. 610 \[Farrer v. St. 
Catberiritre College , L.,K., 16 Eq. 19 ; 


Green v. Tribe, 9 Ch. D. 231 ; all re- 
ferred to post, Chap. VII. ad fin., 
where the comprehensiveness of the 
word “ will ” is considered with re- 
ference to the subject of revocation 
and revival. In Green v. Tribe, Fry, 
J., points out the distinction between 
cases where the narrower sense would 
operate to revoke a clear gift contained 
in a previous valid #©dIou, and where 
it onlj fails to set up a previous invalid 
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reciting his will (which was also duly attested) by date, expressly chapter vx. 
confirmed all his provisions and bequests in it in favour of a ~ 
certain individual : and the V.-C. # was of opinion that this con- 
firmation had the effect of entitling her to the benefit of a 
charge created on his freehold estates, by a prior unattested 
codicil, on the ground that the second codicil amounted to a 
republication ( b ) of the first. “ Tho first codicil,” he said, “ is 
part.of the will, and if tho second codicil is a rcpublicnlion of 
tho will, it is a republication of everything that is part of tho 
will. The second codicil does refer to the will ; it ratifies and 
confirms the will and everything that is port of it.” 

[But this deoision has been questioned. “*It may well be,” 
said Sir G. Jcssel, in Burton v. Ncicbcry (c), “ that where you 
describe a will generally without date, and say, i I confirm my 
will/ you might interpret the word ‘will’ as including tho 
whole of the testamentary disposition (</) ; but it appeal’s to mo 
that that was not the case in Gordon v. Lord llvmj. . . . Tho 
only reference was to a will bearing date a certain day, that is, 
os I understand it, to a described instrument, wliich oxcludos 
instruments of subsequent date.” On this principle in Burton v. 

Ncwhcry , where a testator made his will, and then made a codicil, 
which was attested by A. and B., who took benefits under iho 
codicil, and afterwards made another codicil “ to his last will 
dated,” &c., which was duly attested, but did not refer to tho 
prior codicil (all these instruments being on separate papers), it 
was held by tho M. R. that the second codicil did not republish 
the first, and, consequently, that the gifts to A. and B. under 
tho first codicil failed. But this strictness of interpretation may 
be excluded by the context. Thus in Aaron v. Aaron (<?), where 
the second codicil referred specifically to the will and first codicil 
each by its date, and then confirmed the will only, it was argued 
that this indicated a clear intention to confirm the will exclu- 
sively, and the Y.-C. admitted that the argument was apposite 5 
but referring to the other terms of the codicils, he said the 
intention of the second codicil, as collected from the whole of 

(b) As to republication, see post, tioned” included legacies given by 
Chap. VIII. codicil. 

[(c) See Figgott v. Wilder , 26 Bcav. (rf) 1 Ch. D. 234, 240 ; Gordon v. 

90, where the reference was to the will Lord Bcay was treated as an authority 

of another ^person. See also Fuller v. (together with Foe v. Fvam r) by K. 

J£ooper f 2 Ves. 242; Jamcey v. Att .- Bruce, V.-C., in Aai'on v. Aaron. See 
Gen. t j3 Gif. 308, where the question also Badbum v. Jervis, 3 Beav. 460. « 

was whether “legacies herein men- (e) 3 De G. &, S. 475, stated qbove, 

r p. 115. 
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CKAPTEB VI. 


2. Since 1 
Viet. c. 20. , 

A codicil not 
duly attested 
is not now in- 
cluded in the 
term “ codi- 
cils’* where 
there are duly 
attested codi- 
cils to satisfy 
its strict 
meaning. 

Case of Croker 
v. Hertford, 


Nor in tho 
term “will.” 


A different * 
rule prevails 
where thero is 
no duly at- 
tested codicil; 


[it, was to confirm the first codicil. It' was indeed obvious that 
the testator intended to leave two codicils. 

Since the stat. 1 Viet, c., 26, there is this further reason 
against applying Gordon v. Lord Reay as an authority for 
holding an un&ttestod paper to be included under a reference to 
the “ will ” ; namely, that suoh a paper is not now, as it formerly 
was, admissible to probate, and cannot properly be regarded as 
port of the will or os a codicil to it. If therefore a testator 
makes several codicils, some of whioh are, but others are not, 
duly attested, a subsequent codicil confirming “his will and 
codicils” confirms only the duly attested oodicils. 

This point was determined in Croker v. Marquis of Hertford (/). 
Dr. Lushinyton delivered the judgment of the privy council, and 
said, that “ the strict and primary sense of the word * codicil ’ 
was a testamentary instrument which would, per se, become 
valid immediately on the death of the testator ; that the words 
of the codieil in the caso before him, when so interpreted, were 
sensible with reference to' extrinsio circumstances; for there 
were codicils duly executed so as to come within the strict and 
primary sense ; therefore, according to the rule, of construction 
stated by Mr. "VVigram (g), however capable the words might be 
of another and popular interpretation, or however str&ng the 
intention of the testator, the strict and primaiy sense must be 
adhered to.” On tho some principle, Sir H. J. Fust held (h), 
that oodicils not duly attested, though written on the same 
paper os the will, were not ratified by a codicil of subsequent 
date which referred only to the will. But, as was implied in 
the reasons given for those decisions, the cose is different where 
there is no instrument which satisfies the strict meaning of the 
words of reference. Another rule of construction stated by the 
same learned writer (/) then prevails. For where there is nothing 
in the context of a will to make it apparent that a testator has 
used words in any other than their strict and primary sense, but 
his words, so interpreted, are insensible with reference to ex- 
trinsio circumstances, the court may look into the extrinsic 
circumstances to see whether the meaning of the words be 
sensible in any popular or secondary sense, of which with refer* 
enee to these circumstances they ore capable. Accordingly, in 

\{f) 4 Moo. P. 0. p. 339, 8 Jur. 863, M Wignm m Wills, p. 17. 

3 No. Cas. 160, affirming S.C. (mum, ft) Haynes v. Hill, 7 No. Gas. 266, 

Countess Ferrari* v. Harquis of Hert- 1 Bob. 796, 13 Jur. 1068. 
fori), 3 Curt. 468, 7 Jur. 261, 2 No. (t) Wigr&m on Wills, Prop. 3; 

Cas. 230. 
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[. Ingoldbg v. Ingoldbg (k), •whore there was a paper purporting mum vt 
to be a codicil, and subsequently the testator duly executed a 
codicil not referring to the paper, except by being called 
“ another codicil to my will,” Sir IT. J. Fust hold that the first ' 
paper, purporting to be a codicil, was ‘thereby rendered' valid, 
and he distinguished the cose from Croker v. Marquis of 
Hertford , on the ground that there were not, as in that oase, 
any duly executed codicils to which the last codicil could be 
held to refer. 

In Allen v. Haddock (/), the subjeot was fully discussed by or duly at* 
Lord Kingsdoicn. In that case a will was mode and signod in toMtod wiU ' 
the presence of one witness only. Afterwards the testatrix 
made a codicil which commenced — “ This is a codicil to my last 
will and testament,” and was duly executed. No other will 
having been found, it was hold in 1*. 0., upon parol evidcnco of 
the circumstances, that the two papers, as together containing ( 

tho will and codicil, were entitled to probate. From Ijord To supply 
Kingsdown’s judgment, it is dear that tho question whether an Execution tho 
imperfectly executed paper is made effectual by a later perfectly do fectivo^ 
executed one depends on tho question whether tho earlior paper miu t bo in- 
is incorporated in the later : in other words, whether the refer- oor P orate d- 
ence be such os with the assistance (if necessary) of parol 
evidence of the circumstances will be sufficient to identify it. 

Difficulties will of courso sometimes arise upon the evidence (in) ; 
for instance, a reference by a testator to his last will, or to a first 
or second codicil, is a reference in its own nature to ono instru- 
ment to the exclusion of all others, and the description identifies ' 
the instrument; but a general reference to oodicils, of which, 
there may be several, is different, and probably not easy to 
render effectual by extrinsic evidence. But where the parol * 
evidence sufficiently proves that, in the existing circumstances, 
there is no doubt as to the instrument, it is no objection to the 
admission of the evidence that by possibility circumstances might 
have existed in which the instrument referred to could not have 
been identified. In short, any unattested paper which would 
have been incorporated in on attested will or codicil executed 
according to the Statute of Frauds, is now in the same manner 
incorporated if the will or codicil is. executed according to the 
requirements of the act of 1 Yict. c. 26, but with this impor- 



3 Jar. N. S. 966. 

(i») Seo St Allnutt, 33 L. J. Frob. 86. 
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muiD vi. [tout distinction, that since that act an unattested codicil is not 
port of the will for any purpose, and consequently is not incor- 
porated or confirmed by a codicil of subsequent date referring 
only to the will (»). 

Tho principle being thus the same under both statutes, it 
follows that, subject to the . distinction just noted, the dream* 
stance of the well-exeouted instrument being written on the 
same paper as the imperfectly executed one, must still be re- 
garded as materially helping to identify the latter as the docu- 
ment referred to by the former (o). And a distinction may 
fairly be drawn between a case where the later and well-executed 
instrument contains a reference, more or less particular, to 
another document, and a case where the later and well- 
executed instrument contains no express reference to any 
other; in tho latter case the mere circumstance of its being 
on the same paper with others may possibly furnish ground 
for implying a reference to all the others, so as to incorporate 
and set up all. Such appears to have been the case in 
Quest v. WiUascy (p), where the third codicil was thus — 
“I now appoint A. to be my executor in the room of B. 
above mentioned, with full power to act, &o. Witness my 
hand.” So, in lie Cattrall (q), where, underneath his will, 
a testator wrote and signed some unattested additions; and 
under these ho afterwards wrote some further additions, 
which were duly signed and attested ; it was hold by Sir W, 
P. Wilile that tho presumption was that this signature and 
attestation were intended to apply, and that they gave effect, to 
all that wont before. But this presumption is rebutted by on 
express reference of narrower scope. Thus, a reference to the 
“ will ” does not set up an unattested writing, though all three 
are on the same pnper v tho unattested writing, as we have seen, 
not being a.part of the will (r). 

Unexecuted An unexecuted alteration in a will is not rendered valid by 

when ten? a codicil ratifying and confirming the will, unless in such 

dated valid 
by subsequent 

oodieil. [(«) See 11 Moo. P. C. C. 455, 461; (p) 2 Bing. 429, 3 Bing. 614, ante, 

■ and cut to incorporation, sup. p. 89. p. 116. 

(o) Re Terrible, 1 8w. & Tr. 140. (a) 33 L. J. Prob. 106. 

In Re Smith, 2 Curt. 706, 1 No. Cas. (ij Me WiUrntt , 1 8w. St Tr. 36 ; 

1, and Me Clarinybull, 3 No. Can. 1, Me Reach, ib. 38. See also Haynet v. 
this circumstance existed; but even JIM, 1 Rob. 796, 7 No. Cos. 266, 13 
without it they are covered by Allen Jus. 1068 ; Mf Phelps, 6 No. Cas. 696; 
▼. Haddock and Ingoldby v. Ingoldby, Me Hutton, 6 No. Cm. 698. 
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[codicil the alteration be speoially referred to (/), or unless it 
be proved affirmatively by extrinsic evidence, that the altera- 
tion was made before the codicil (it ) ; and even then, if it 
appear to be deliberative only, it will not be included in the 
probate (<r).] 

[(0 ZuihingtoH y. Onslow, 6 No. Can. (it) See por Sir 1L J. Fust , ib. ; He 
183, 12 Jur. 465: Ah to presuming* Tcyy } 4 No. Cos. 631; Me Wyatt, 2 
when alterations were made, see Ch. Sw. & Tr. 494, 31 L. J. Prob. 197. 
VII. s. 2, ad fin. (x) Me Hall, L. R., 2 P. & D. 256.] 


121 

OHJLFTXB Tl. 



( 122 ) 


CHAPTER VH. 

REVOCATION OF WILLS. 


Section I. 


By Marriage and Birth of Children , or Marriage alone . 


^ e ° t iSono ftr " ^ NDER the law wliich existed prior to the act of 1 Yict. c. 26, 
mSroldlaw; tho* marriage of a woman absolutely revoked her will, and that, 


—in case of a too, though her testamentary capacity was subsequently re- 
wouan , stored by tho event of her surviving her husband (a). [But 

a will made by a woman beforo marriage, and operating as an 
appointment under a power, was not necessarily revoked by her 
marriage (b ) ; nor was a will so operating and made during the 
coverture necessarily revoked by tho death of the husband (<•).] 
—in oase of a The marriage of a man, however, had no such revoking effect 
upon his previous testamentary disposition, in regard to either 
real or personal estate, on the ground, probably, that the law 
had mado for the wife a provision independently of the act of 
tho husband, by means of dowor ; nor did tho birth of a child 
alono revoke a will mado after marriage, since a married tes- 
tator must be supposed to contemplate such event ; and the 
circumstance that the testator left his wife enceinte without 
knowing it, was held not to impart to the posthumous birth any 
revoking effect (d). 

Marriage and the birth of a child conjointly, however, re- 
- ma^roand yoked a man’s will, whether of real or personal estate; these 

birth of chil- 


dren. 


(a) Tone and Hembling 's case, 4 Rep. 
61, And. 181 ; Cotter v. Layer, 2 P. W. 
624 ; Dm v. Staple , 2 T. R. 695 ; see 
also Hodsden v. Lloyd , 2 B. C. C. 533 ; 
[Long v. Aldrcd , 3 Add. 48. 

(5) Logan v. Belly 1 C. B. 872; and 
compare Douglas y. Cooper , 3 My. & K. 
378. 

(«?) Morwan y. Thompson, 3 Hagg. 
239; Clottgh y. Clough , 3 My, & K. 296; 
Dm Hourmelin y. Sheldon , 19 Bcav. 389. 
But of oourse if the power be giYen to 


the wife “ in case she dies in the life- 
time of her husband,” and in case of 
her surviving, the property is given to 
her absolutely, a will made during 
coverture is inoperative if tho wife sur- 
vives, as tho power never arose, Trice 
v. Barker , 16 Sim. 198; TrimmeU v. 
Fell, 16 Beav. 537; Willock v. Noble, 
L. R., 7 H. L. 680; and will not even 
raise a case of election, Blaikloek v. 
Or indie, L. R., 7 Eq. 215.1 
(d) Doe v. Barford, 4 M. & Sel. 10. 
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circumstances producing such a total change in the testator’s 
situation, as to lead to a presumption, that he could not intend 
a disposition of property previously made, to continue un- 
changed. This rule (which was borrowed from the civil Mw (e) ) 
was applied hy the ecclesiastical courts to wills of personalty, 
at on early period (/), and was mqre recently and reluctantly 
extended to devises of freehold estates, its application to whioh 
hod been supposed to he precluded hy the Statute of Frauds (y ) ; 
but Christopher v. Christopher (A), which occurred in 1771, and 
another decision which speedily followed (/), closed all con- 
troversy on the ‘point. The oase of Christopher v. Christopher 
also decided, that the revocation was not confined to the case of 
an unmarried testator ; hut equally applied, where a married 
man mode a will, then survived his wife, married again, and 
had issue hy his second wife. It was also immaterial that tho 
birth of the child was posthumous, and that the probability 
of such birth was never disclosed to tho testator ; as tho doc- 
trine does not supposo that, in every particular instance, an 
intention to revoke actually exists ; hut it annexes to tho will a 
tacit condition, that the party docs not intend it to come into 


(c) The civil law evinced a marked 
anxiety to guard children from the con- 
sequences of negligent omission, or ca- 
pricious exclusion from the ’testamen- 
tary dispositions of their parcuts. To 
exclude a son, it was not sufficient that 
ho was not named in his father’s will, 
but it was necessary expressly to dis- 
inherit him. “ Qni fllinm in potestate 
habet, curare debet, ut cum liocrcdcm 
instituat, vel exheeredem eum nomi- 
n&tim fociat. Alioquin, si eum silentio 
proptcrierit, inutilitcr testabitur ; adco 
quidem ut ct si vivo patre fill us mor- 
tuus sit, nemo hfercs ex eo testamento 
existere possit ; quia scilicet ab initio 
non constiterit testamentum.” Just. 
Inst. lib. 2, cap. 13, s. 5. 

And the rule was extended to tho 
children of a son who was dead, or ceased 
to be under his father’s power ; and 
was further extended by Justinian to 
all the children of a testator, femalo 
as well as male, and all the other de- 
scendants by the male line. Lib. 2, 
o. 13, s. 5. 

And even the arrogation of an inde- 
pendent person, or the adoption of a 
child under the power of its natural 
parent, (in respect of which the civil 
law makes special provisions,) was a 
revocation of an antecedent will. “ Si 
quia enim post factum testamentum 
adoptaverit sibi filium per imperato- 


rem, eum, qui est sui juris uut per 
pnetorem, secundum nostrum const i- 
tutioucm, cum, qui in potentate parentis 
fuerit, testamentum ej us rumpitur, 
quasi aguationc sui hieredis.” Lib. 2, 
c. 17, h. 1. 

The civil law, too, left it open to 
children to complain, not only that 
they were omitted in a will, but that 
they were unjustly disinherited; and 
the suggestion in such a case was, 
that the testator was disordered in his 
senses, though, to support his allega- 
tion, it was onljr necessary to prove 
that the will was inconsistent with tho 
duty of a parent. Sco Just. Inst, 
lib. 2, c. 18, l)e inofficioso testamento. 
Ilappily theso laws, so hostile to tho 
spirit and genius of our free constitu- 
tion, have never found a reception in 
this country, whoso sound policy it has 
been to leave unfettered the power of 
disposing of property. 

(/) Overbury v. Overbury , 2 Show. 
242; Luyg v. Lugg t 2 Salk. 592, [1 Ld. 
Baym. 441, 12 Mod. 236;] Jlmai v. 
Thompson , 1 Eq. Ab. 413, pi. 16; Eyre 
v. Eyre, 1 P. W. 304, n., and Cas. cit. 
2 Ed. 266, 1 Fhillim. 478. 

ip) See Tarsons v. Lauoe. 1 Ves. 192, 
[1 Wils. 243, Amb. 567;] Gibbons v. 
Camt, 4 Ves. 848. 

(A) Dick. 445, dt. 4 Burr. 2182. 

(«) Spraage v. Stone, Amb. 721. 
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operation, if there should* be a total change in the situation of 
his family (£). 

It has never been decided, whether to produce revocation the 
childrdh must spring from the subsequent marriage, or it 1 b 
sufficient that a testator has future children of an existing mar- 
riage, survives his wife, apd then marries again, hut has no 
children by the second wife. In Gibbons v. Gaunt (/), Sir It. 
P. Arden, M. R., inclined to the conclusion, that the order of 
the events made no difference, and that the will was equally 
revoked in either case. 

[Marriage and the birth of issue do not produce revocation 
of a will mode before 1838, where there is a provision made for 
the wife and children by the will itself (/«), or, it is conoeived, by 
settlement executed previously to the will. But it follows, from 
the doctrine before alluded to, vis., that this kind of revocation 
is the result of a tacit condition annexed to the will, taken in 
connexion with the oircumstances as they exist at the date of its 
execution, that a provision for wifo and children, under a settle- 
ment executed after the will, cannot prevent revocation, as it 
might havo done, if the quostion had been one merely of 
intention («). Neither will a provision for the wife alone suffice, 
though made before the will (o) ; and it is not clear that a pro- 
vision for children alone, though made before the will, would be 
sufficient for that purpose ; for since tho revocation by marriage 
and the birth of ohildren results from a tacit condition annexed 
to the will, that it shall bo so revoked unless both wifo and 
children are provided for, and is not dependent on the testator’s 
intention, no circumstance demonstrative of a contrary intention 
on hiB part, such ob a provision for ohildren (though the birth of 
ohildren necessarily supposes marriage), con affect the question. 
And Kencbel v. Scrafton (before referred to) in terms confines 
the oxoeption to the case where both wife and children are 
provided for.] 

According to the opinions of Lord Mansfield (p), Lord Ellen- 

{It) Doe v. laimehire, 5 T. R. 49; 51 ; overruling Talbot y. Talbot, 1 Hagg. 

[ Israeli v. Modon, 2 Moo. I\ C. C. 61; 706; Johnston v. Wells, 2 Hagg, 661, 

Matson ▼. X fagrath, 1 Rob. 680, 6 No. and apparently Ex parte Earl of Ilckts- 

Cas. 709, 13 Jur. 360.] ter , 7 Vos. 348 ; see also Matson v. 

(0 4 Ves. 848. Magrath, 1 Bob. 680, 6 No. Cas. 709, 

[(»») Ketiebel v. Scrafton, 2 East, 630. 13 Jur. 360. 

This decision was overlooked by Sir C. (o) Xfarston v. Moo d. Fox, 8 Ad. & 
CressmU in Me Cadywold , 1 Sw. & Tr. Ell. 14, 2 Nev. & P. 604, which seems 
34, 27 L. J. Prob. 36, which cannot to ovemile Brown v. Thompson, 1 Eq. 
therefore be taken as an authority. Ab. 413, pi. 16.] 

(#0 Israeli v. Modon , 2 Moo. P. C. C. (p) Brady v. Cubit, Doug. 31. 
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borough (j')i fond Tiiidul, C. J . (/■),] the revocation does not toko ourb vn. 
place, where the will disposes of less than the whole estate. 

Supposing this to be dear (though it has never been positively 
decided), it would remain to be considered, whether a will which 
actually, though not professedly, disposes of the testator’s entire 
estate, as where there ore particular gifts sufficient to absorb the 
whole, but no residuary disposition, falls within tho principle. 
[Considering, however, that the inquiry is not what tho testator 
intended, but of the foot whether tho wifo and ohildren be pro- 
vided for, it can scarcely bo doubted that this question would, if 
it arose, be answered in tho aflirmativo.] In Marnton v. Hoc (#), 
it was contended, that tho doscent of an after-acquired real 
estate upon tho child, in whoso favour tho will was contended to 
be revoked, prevented the revocation ; but Tindtif, C. J., who 
delivered tho judgment of tho Court, of Exchequer Chamber, 
expressed a decided opinion against allowing the question of 
revocation, depending upon a tacit condition annexed to the 
will, to be influenced by circumstances posterior to its execution; 
though, as the Court considered that what had hero dosconded 
to the child was a mere legal estate, the caso did not raise the 
point. 

It seems, also, that marriage and the birth of a child or Will not re- 
children revoke a will which is subject to tho old doctrine, only favour of a 
where the effect of throwing open tho properly to the disposition P^° xistin S 
of the law, would be to lot in such aftor-bom child or children ; 
for, if it would operate for the exclusive benefit of a pro-oxisting 
child, the ground for subverting the will fails. Thus, in Sheath 
v. York (£), where a testator having a son and Wo daughters, 
directed his real and personal estate to be sold for payment of 
his debts and for the benefit of those children. Tho testator 
was at that time a widower, he married again, and had issue, 
one child. The question arose on a bill filed by tho creditors 
for a sale, whether the will was revoked as to the real estate. 

Sir W. Grant held that it was not. “ In all the cases,” ho said, 

*< the will has been that of a person, who, having no children at 
the time of making it, has afterwards married, and had an heir 
bam'. to' him. The effect has been to let in such after-bom heir 
to take an estate disposed of by a will made before his birth. 

The condition implied in these oases was, that the testator, when 

J j) Kenebel v. Scraflon, 2 East, 641. («} 8 Ad. & Ell. 14. 

(r) Jfarston v. 'Rot d. Fox, 8 Ad. & (/) 1 Yes. & B. 390. 
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chapter tii. he made his will in favour of a stranger, or more remote rela- 
tion, intended that it should not operate if he should have on 
heir of his own body. In this ease, there is no room for the 
operation of such a condition, a? this testator had children at the 
date of the will, of whom one was his heir apparent, and was 
olive at the period of the second marriago, of the birth of the 
children by that marriago, and of the testator’s death. Upon no 
rational principle, therefore, can this testator be supposed to 
have intended to revoke his will on account of the birth of other 
children, those children not deriving any benefit whatever from 
the revocation, which would liave operated only to let in the 
eldest son to the whole of that ostatc, which he had by the will 
divided between the eldest son and the other children of -the 
first marriage.” 

Remarks The reasoning of the M. B. extends only to cases in which 
vTrork. Mth the heir is among the pre-existing ohildrcn ; and, it is probable, 
that the revocation would take effect, notwithstanding the exist- 
ence of such childron, where the consequence of the intestacy 
would be to cast the estate on one of the subsequently-born 
children (being an eldest or only son), or upon the children of 
both marriages (all being daughters) . Such is the rule in regard 
to personal estate (this, or at least the children’s shore of it, 
being distributable among all the children pari passu), a testa- 
mentary disposition of which has been decided to be revoked by 
a subsequent marriage and birth of children, notwithstanding 
the prior existence of children (w). These observations assume, 
that the effeot of the will being revoked by the application of 
the doctrine in question, will be to produce intestacy ; but this 
is not necessarjly the case ; for the consequence of the revoca- 
tion might have been (;r) to revive a prior uncancelled will, 
which contained a provision for the wife and children, protect- 
ing it from the revocation which the marriago and the birth of 
children produced on the subsequent will. 

Death of child At one period, it appears to have been supposed, that, if the 
l5^5meim- c hiM 01 children, whose birth had revoked or contributed to 
material. revoke the will, died in the lifetime of the testator, this event 
would restore its efficacy ; the reasoning being founded on a 
fancied, but evidently mistaken analogy to the case of a will 
whose operation has been restored by the destruction of a subse- 

(m) HoUoway y. Clarke, 1 Phillim. Wrigkt v. Xetbericood,2Sa3k. by Evans. 

339 ; [ Walker y. Walker, 2 Curt. 854 ;] 593, n. 

see also Gibbon* v. Count, 4 Vos. 849 ; [(*■) Not since 1 Viet. o. 26, s. 22.] * 
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quent revoking or inconsistent will (g/). The latter doctrine, 
however, is obviously a consequence of the ambulatory state of 
the instrument during the testator’s lifetime, and stands upon 
grounds which do not apply to 4 he class of revocations under 
consideration ; and therefore it has been, in later times, most 
properly adjudged, that a will, once revoked by marriage and 
the birth of a child, continues rovokod, notwithstanding the 
decease of such child before the will takes effect (s). 

[It seems, therefore, that the rule of law is this, that a will 
executed before the statute 1 Yict. c. 26, is revoked by subse- 
quent marriage and the birth of issue, unless provision is made 
for them by the will, or by previous settlement ; or unless revo- 
cation would produce no benefit to those objects.] It was for a 
long time a question whether the presumed revocation could be 
rebutted by parol evidence [of circumstances or declarations 
showing merely a contrary intention on tho part of the testator.] 
In Brady v. Cubit (a), Lord Mansfield considered the evidence 
to be admissible ; but his notion was warmly opposed in Good- 
title v. Qticay (b) by Eyre, 0. J., who obsorved that, in oases of 
revocation by operation of law, the presumptio juris is so violent, 
that it does not admit of circumstances to be Bet up in evidenoo 
to repel it. Lord Kenyon and Buller, J., in Doe v. Lancashire (c), 
also strongly expressed their objection to, and disregard of, the 
parol evidence, which had been adduced to show that the tes- 
tator intended to make another will excluding the child, whose 
birth, with the previous marriage, produced the revocation. 
Sir R. P. Arden, M. B., in Gibbons v. Caunt (rl), said, that he 
believed they went the length of admitting the evidence, but he 
did not like it. In Kenebel v. Scrafton ( e ), parol evidence of an 
intention not to revoke was offered ; but Lord Loughborough, on 
sending the case to the Court of K. B., observed, “that the 
parol evidence did not weigh at all, being only conversations, 
and not amounting to a republication, a court of law would pay 
no regard to it : ” but the conclusion at which the Court arrived 
on another point rendered it unnecessary to enter into the ques- 
tion of the admissibility of the evidence. This question has 
row been set at rest by Marston v. Roe (/), in which the judges, 

(y) Wright v. mhermod, 2 Salk. (e) 6 1. R. 61. 
by Evans, 693, n. ; 2 Phillim. 266, n. (d) 4 Ves. 848. 

(s) Jffelyar v. Helyar, cit. 1 Phillim. («) 6 Ves. 663, 2 East, 530. 

413 ; Sullivan v. Sullivan t cit. 1 Phillim. (/) 8 Ad. & El. 14. [This cane seems 

343 : JEmervon v. Boville, 1 Phillim. 342. to nave been overlooked by Sir E. Sttgdtn 
(a) Dougl. 31. in l Tall v. Bill , 1 D. & War. 114, 115.] 

\b) 2 H. HL 622. • 


127 


CKXTTKB YU. 


Rub to bo 
deduced from 
the oases. 


Parol evi- 
dence of in- 
tention inad- 
missible. 



128 


OHAPTKB TO, 


Wills made 
mnm 1837 
absolutely re 
yoked by 
marriage 
under 1 Viet 
c. 26. 


Remarks 
upon the en- 
actment. 


REVOCATION OF WILLS 

. after an elaborate argument, unanimously decided against the 
admissibility of the evidence, as being productive of the evils, 
the prevention of which was the great object of the enactments 
respecting wills in the Statute of Frauds. This view of the 
subject, of course, excluded the applicability of the oases in the 
ecclesiastical courts, where the evidence was long admitted in 
regard to wills of personal estate (g). No question of this 
nature can occur, under any will made since the year 1837, as 
the act 1 Viet. c. 26, scot. 18, has providod, “ That every will 
. mode by a man or woman shall be revoked by his or her 
marriage (except a will made in exorcise of a power of appoint* 
ment, when the real or personal estate thereby appointed would 
not, in default of such appointment, pass to his or her heir," 
customary hoir, executor, or administrator, or the person entitled 
as his or her next of kin under the Statute of Distributions”^) ) ; 
and (s. 19) that “ no will shall be revoked by any presumption 
of an intention on the ground of an alteration in circum- 
stances.” 

These olauses suggest only two remark* : — % 

1st, That, imless in the expressly excepted coses, marriago 
alone will produce absolute pud complete revocation, as to both ' 
real and personal estate ; and that no declaration, however ex- 
plicit and earnest, of the testator’s wish that the will should 
oontinue in foroo after marriage, still less any inference of in- 
tention drawn from the contents of the will, and, least of all, 
evidence collected aliunde, will prevent the revocation. 

2nd, That meroly the birth of a child, whethor provided for 
by the will or not, will not revoke it ; the legislature, while it 
invested with a revoking efficacy one of the several circum- 
stances formerly requisite to produce revocation, having wholly 
disregarded the other. 

The new rule, though it may sometimes produce inconveni- 
ence, has at least the merit of simplicity, and will relieve this 
branch of testamentary law from the many perplexing distino. 
tions which grew out of the pre-existing doctrine. 


(?) See Gtofont v. Croae, 2 Ad. 456 ; 
Fax ?. Maraton, 1 Curt* 494. [The 
practice of those courts is now altered 
m conformity with Maraton v. Roe; 
leraeli v. Rodon, 2 Moo. P. C. 0. 51 ; 
Mntebn v. Magrath , 1 Rob. 680, 6 No. 
*Cas. 709, 13 Jur. 360. 

X. next of kin. as such, 
the limitation in default of ap- 


pointment was to the donee's children, 
who happened to be also his next of 
kin under the statute, the exception 
was nevertheless held to apply, Re 
Ftterog , 1 Sw. & Tr. 133; Re Femeiek, 
L. R., 1 P. ft D. 319. A fortiori 
where the limitation in default is US 
some only of the statutory next of kin. 
Re JPTVar, L. R., 1 P. ft D. 671. 
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[Wills made before 1838 are still governed by the old law, bo ohactxb vn. 
far as respects revocation^ by marriage, and the birth of issue. Wills made 
By sect. 34 of the aot 1 Viet. o. 26 it is enacted, that “the act 
shall not extend to any will made before the 1st January, revoked sinoo 
1838 and although (as we shall hereafter see (*), all aots of thatftct 
revocation, which are apparent on the face of the will, must, os to 
wills mado before that date, be executed in conformity with the 
requirements of the new law ; yet tins section leaves all other 
modes of revoking such wills — namely, those which do not 
appear on the face of the will — to the operation of tho old law ; 
and, Consequently, marriago alono, without tho birth of children, 
will not, at the present day, revoke a will made before 
1838 (*).] 


♦ 


Section II. 


fig Burning, Cqncclling, Tearing , or Obliterating. 

Bv the 6th section of tho Statute of Frauds (/) [it is enacted, 
“ that no devise in writing of any lands, tenements or heredita- 
jnents, nor any olauso thereof, shall be revocable otherwise than 
by some other wjll or codicil in writing, or other writing de- 
claring the same, or] by burning, cancelling, toaring, or obli- 
terating the same by tho testator himself, or in his presence and 
by his directions and consent ; [but all devises and bequests of 
lands and tenements shall remain and continue in force until 
the same be burnt, cancelled, tom, or obliterated by tho testator 
or his directions in manner aforesaid, or unless tho same bo 
altered by some other will,” &c., executed as therein mentioned. 
But the] burning, cancellation, tearing, or obliteration was not 
reqjured to be attested by witnesses. [As the revocation of a 
will of personalty was subject only to tho restriction (m) of not 
being altered or changed by any words, or by will by word of 
mouth'only, except the some were committed to writing, any of 
the actgi mentioned in the 6th section were of course sufficient to 
. revoke such a will.] 


Revocation of 
'will of lamia 
by burning, 
tearing, can- 
celling, or 
obliterating, 
under the old 
law. 


Revocation of 
wills of per- 
sonalty. 


Brooke v. Kent, 3 Moo. J*. G. G. 
] and other cases post, p. 143. 


* 5 ?. 

4 'iky Longford v. Little, 2 Jo. & Lat. 
633; Be Shirley, 2 Curt. 657, "overruling 
a contrary dictum in Hobbs v. Knight , 


1 Curt. 708. 

(/) 29 Car . 2, o. 3, s. 6 ; Irish Pari. 7 
Will. 3, c. 12, s. G. 

(m) See sect. 22 of Eng. & Ir. Sta- 
tute. 


J. — VOL. I. 
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The enactment has not»been construed so strictly as to exclude 
all evidence tending to show quo animo the act was done, which 
is a conclusion td be drawn by a court or jury from all the cir- 
cumstances. The mere physical act of destruction is itself equi- 
vocal, and may be deprived of all revoking efficacy by explanatory 
evidence, indicating the animus revooandi to be wanting. Thus, 
if a testator inadvertently throws ink upon his will, instead of 
sand(m), or obliterates [or attempts to destroy] it during a fit of 
insanity (n), [or tears it up under the mistaken impression that 
it is invalid (o),] it will remain in full force, notwithstanding 
such accidental or involuntary [or mistaken] act. So, the 
destruction of the instrument by a third person in the lifetime, 
but without the permission or knowledge of the testator, would 
not affect its validity ; & fortiori, if the destruction took plaoe 
after his decease (p). In the converse case, however, where 
there is an intention on the part of the testator to destroy the 
will, but the act is not completed, the authorities present more 
matter for consideration. 

The early oose of Bibb d. Mole v. Thomas (q) has generally 
been considered to establish that a very slight act of tearing is 
sufficient to effeot a revocation, if done with such intention; the 
facts were as follows : — The testator (who had frequently declared 
himself dissatisfied with his will), being ono day in bed near the 
fire, ordered W., a person who attended him, to fetch his will, 
which she did, and delivered it to him, it being then whole, only 
somewhat creased ; he opened and looked at it, then gave it a rip 
with his hands, so as almost to tear a bit off, then rumpled it 
together, and threw it on the fire ; but it fell off. However it 
must soon have been burnt, had not W. taken it up, and put it 
into her pocket. The testator did not see her do so, but seemed 
to have some suspicion of it, as he asked her what she was at, to 
which she made little or no answer ; the testator several times 
afterwards said that was not, and should not be his will, and .bid 
her destroy it ; she said at first, “ So I will when you have made 
another but, afterwards, upon his repeated inquiries, she falsely 
told him that she had destroyed it. She asked him to whom the 
estate would go when the will was burnt P he answered, to his 


[(m) Per Lord Mansfield, Burtonshaw 
V. Gilbert , Cowp. 62. j 

(n) Scruby v. Forahmn , 1 Ad. 74. 
r Borlau v. Borlase, 4 No. Cas. 139; 
Be Shaw , 1 Curt. 905 ; Be Downer , 18 
Jur. 66; Brunt v. Brunt, L. R., 3 


P. & D. 37. 

(o) Giles v. Warren , L. R.. 2 P. & 
D. 401 J 

(p) Haines ▼. Haines, Vern. 441. 
(?) 2 W. EL 1043. 
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- aister and her children. The testator ’afterwards told a person aounanx. 
that lie had destroyed his will, and should make no other unt il he 
had seen his brother J. M., and desired the person would tell his 
brother so, and that he wanted to'see him ; he afterwards wrote 
to his brother, saying, “ I have destroyed my will which I made ; 
for, upon serious consideration, I was not easy in my mind about 
that will and desired him to come down, saying, “ If I die 
intestate, it will cause uneasiness:” Tho testator, however, died 
without making another will. The jury thought this a sufficient 
revocation, and the Court of C. P. was of the same opinion, on 
a motion for a new trial ; Do Grey, C. J., observing, that this 
case fell within two of tho speoiilo acts described by the Statute 
of Frauds; it was both a burning and a tearing; and that 
throwing it on tho fire, with on intent to burn, though it was 
only vory slightly singed and foil off, was. sufficient within tho 
statute. 

It is not, however, to be inferred from this cose, that the more Kora attempt 
intention, or even attempt, of a testator to bum, cancel, tear, or 
obliterate his will, is sufficient to produco revocation, within the necessarily 
meaning of the Statute of Frauds ; for, the legislature having revooa,tor y - 
pointed out certain modes by which a will may be revoked, it is 
not in the power of the judicature, under any circumstances, to 
dispense with part of its requisitions, and accept the mere inten- 
tion or endeavour to porform the prescribed act, as a substitute 
or equivalent for the aot itself, though the intention or endeavour 
may have been frustrated by the improper behaviour of a third 
person. 

Thus, in Doe d. Deed v. Harris (r), where it appeared by the 
evidence of the testator’s servant, that the testator hod thrown 
the will on the fire, from which it was immediately snatched by 
a relative who lived with him, when the fire had merely singed 
the cover. The testator afterwards insisted upon her giving up 
the will to be burnt, which she promised to do ; and, in order to 
satisfy the testator, threw something into the fire, which was not 
the will (as she represented it to be), of whioh the testator 
appears to have had some suspicion; for, upon tho witness 
expressing her doubt whether the will had been destroyed, the 
testator said, “ I do not care, I will go to L., if I am alive and 
well, and make another will.” The Court of Q. B. held, that 
the will was not revoked, on the ground that there had been no 


(r) 6 Ad. & Ell. 209, [2 Not. & P. 616.] 
K 2 
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QHAjnam. aotual burning of the instrument. “It is impossible,” said Lord 
Denman , “ to say that singeing a cover is burning a will within 
the meaning of the statute.” Patteaon, J., said, “ To hold that 
it was so, would he saying, thht a strong intention to hum, was 
a burning. There must he, at all events, a partial burning of 
the instrument itself ; I do not say that a quantity of words 
must he burnt ; hut there must he a burning of the paper on 
which the will is.” 

It was held, however, that the slight burning whioh occurred 
in this case, with the attendant circumstances and conduct of the 
testator, though not sufficient to satisfy the Statute of frauds, 
yet had the effeot of revoking the will in regard to property to 
which that statute did not extend, as copyholds (s). 

rteatatw ana- return *° oases within the statute) it is dear, that if a 

pends the de- testator is arrested in his design of destroying the will, by the 
beforeiL* 0 ^ remonstrance or interference of a third person, or by his own 
completion, voluntary change of purpose, and thus leaves unfinished the work 
of destruction which he had commenced, the will is unrevoked ; 
and the degree in whioh the attempt had been accomplished, 
would not, it should seem, be very dosely scrutinized, if the tes- 
tator himself had put his own construction upon his somewhat 
equivocal act, by subsequently treating the will as undestroyed. 

Thus, in Doe v. Perltes (t), where a testator, upon a sudden 
provocation by one of the devisees, tore his will asunder ; and, 
after being appeased, fitted the pieoes together, and expressed 
his satisfaction that it was no worse, and that no materi al injury . 
hod been done ; it was held that the will remained unrevoked. 
Here, (to use the language of a distinguished Judge) («) the 
intention of revoking was itself revoked, before the act was 
complete. [And in Pima v. Pima (as), the testator had tom his 
will nearly through, but the evidence seemed to show that he. 

' intended to do more, and was stopped by the remonstrance of a 
person present, and it was held that the will was not revoked.] 

In one instance, the Prerogative Court decided in favour of a 
tion of villa. * <w ^> without any distinct proof of its existence after the <Wt h of 
.the testator, or of its destruction in his lifetime; there 
strong reason, under all the circumstances, for supposing 4W. 
the testator had unintentionally destroyed it ; or, at all events^ 



(<) 3 B. & AM. 489 ; [and oompare 
St Oolterg, 1 No. Caa. 90, 2 Cart. 832.] 


M Vide 6 Ad. & Ell. 218. 

[(*) 1 Sw. te Tr. 166, 4 Jar. N. S. 
841, 27 L. J. Prob. 96. And aea St 
Cttioynt, 1 Dea. 177, 2 Jur. N. S. 464.] 
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/■ 

that its destruction, whenever effected, .was without oou- ohapthb vn. 
currenoe (y). The general rule in that oourt seems to he, that if 
a will is traced into the testator’s possession, and [at his death] 
either cannot he found (a), or is fdhnd tom (a), the presumption 
is (in the absence of oircumstanoes tending to a contrary con- 
clusion (J)), that he destroyed or tore it animo revooandi ; hut 
that if the will is traoed out of the deceased’s custody, it is in- 
cumbent on the party asserting the revocation to prove that the 
will came again into such custody, or was destroyed by his direc- 
tions (c). [If, after executing his will, the testator becomes in- 
sane, and it appears that the will was in his custody as well after 
as before the time when he became so, it cannot be assumed that 
he tore or destroyed it while he was sane ; the foot must be 
proved affirmatively (d). 

"Where a pencil instead of a pen is used, the cancellation is not Obliteration 
necessarily ineffectual (c), but is always prirnd facie considered s penoi1 ’ 
deliberative (/), and it must be shown that it was intended to 
be final.] 

A revocation by obliteration may be either partial or total. If Effect of 

partial ob- 
literations. 

(y) Davis v. Davis , 2 Ad. 223 ; [and declarations are wholly inadmissible, 

see Patten v. Boulton , 1 Sw. & Tr. 55, Staines v. Stewart , 2 Sw. & Tr. 320, 

27 L. J Prob. 41, 4 Jur. N. S. 341.] 31 L. J. Prob. 10. Tho will being Evidence to 

(s) Lillie v. Lillie, 3 llagg. 184; lost or destroyed, and the animus prove contents 

Wargent v. Soilings, 4 Hagg. 246 ; revooandi disproved, probate will bo 

Tagart y. Squire, 1 Curt. 289; [ Welch granted of its contents as provod by 
y. Phillips, 1 Moo. P. C. C. 299; Brown secondary ovidenco, c. g., draft, copy, 

Y. Brown, 8 Ell. ft Bl. 876 ; lie Shaiv , or parol testimony : see same cases, 

1 Sw. ft Tr. 62 ; Finch y. Finch , L. R., and Clarkson v. Clarkson , 2 Sw. & Tr. 

1 P. ft D. 371.] 497, 31 L. J. Prob. 143 ; Podmore v. 

(«i) Hare y. Nasmyth, 3 Hagg. 192, 7 Vhatton, 3 Sw. & Tr. 449, 33 L. J. 

n.; Lambell v. Lambell, ib. 668; [ Wil- Prob. 143 ; Burls v. Burls, L. R., 1 P. 

liamsv . Jones, 7 No. Cos. 106 ; Me Lewis , & D. 472 ; James y. Shrimpton, 1 P. I). 

1 Sw. & Tr. 31, 27 L. J. Prob. 31. 431 ; Sttgden v. Lord St. Leonards , 1 P. 

( b ) As to the evidence required to D. 154. In tho last case the contents 
rebut the presumption, see Saunders v. were proved by a single interested wit- 
Saunders, 6 No. Cas. 618; Battyl v. ness. Tho same case establishes tho 
Lyles, 4 Jur. N. S. 718; Re Gardner, admissibility, as evidence of contents, of 
1 Sw. ft Tr. 109, 27 L. J. Prob. 65 ; tho testator’s declarations whensoever 
Me Ripley, 1 Sw. & Tr. 68, 4 Jur. N. S. made, overruling Quick v. Quick, 3 
342; Me Simpson, 5 Jur. N. S. 1366; Sw. & Tr. 442, 33 L. J. Prob. 14G; 

Me Bechell , ib. 406 ; Eckerslcy v. Platt, und further, that probato may bo Probate of 

L. R., 1 P. & D. 281. If declarations granted of so much of tho will ad the part of o will, 

made by tho testator after the date of evidence ascertains, though other part 

the will are adduced to rebut the pre- is not ascertained.] 

' sumption, the like declarations are (r) Colvin v. Fraser, 2 Hagg. 327 ; 

admissible in reply, Keen v. Keen, L. [and sec Wynn v. Jlcveningham, l Coll. 

•R., 3 P. ft D. 106. As evidence of 638, 639. 

the animus with which an act was (d) Harris v. Berral, 1 Sw. & Tr. 

done, less weight is of course due to 153 ; Spriggs v. Spriggs, L. R., 1 P. ft 

subsequent (Pemberton v. Pemberton, 13 D. 608. 

Ves. 310; Re Weston, L. R., 1 P. (e) Mcnce v. Mencc, 18 Ves. 348. 

ft D. 633) than to contemporaneous (/) Francis v. Grover, 6 Hare, 39, 

(Johnson y. Lyford , L. R., 1 P. ft and tho cases there cited; Me Hall, 

D. 646) declarations of tho testator. L. R , 2 P. ft D. 266.] 

To prove the act, such subsequent 
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chapter to. the testator draws a pen fever part of the will only, a revocation 
is effected pro tanto, and the nnobliterated portions remain in 
force (i g ) ; as where (to put 'a common case) a testator, after 
having devised property to several persons, strikes out the name 
of one of the devisees, by which act he gives to the will the same 
operation as if that devisee had died in the testator’s lifetime. 
If the estate or interest of the co-devisees was joint, the entire 
property would vest in the survivor or survivors (h ) ; if they were 
tenants in common, the shore of the deceased devisee would lapse, 
and a partial intestacy bo produced (i) ; unless the subject of 
gift were a pecuniary legacy, or any other article of personal 
estate, which would fall to the residuary legatee, if there was 
one ; or unless the will was made since the year 1837, in which 
case the revocation of a specific devise would cast the real estate, 
which was the subject of such devise, into the hands of the re- 
siduary devisee. [If certain words, forming part of a devise,, 
are obliterated, it is to be seen what is the effect of those whioh 
remain : if they are sensible per se, and do not give any person 
(apart, of course, from their indirect operation of increasing the 
residue) a larger estate than he would have taken by the will, or 
a new estate, the obliteration works a valid partial revocation. 
This appears to be the effect of Swinton v. Bailey (A), where a 
testator who died in 1836 devised certain lands to his “mother, 
Elizabeth Eley to hold to his said mother, Elizabeth JEley, 
her heirs and assigns for ever." After execution he drew his pen 
through the words in italics, and above them wrote “Eley.” 
The question was whether the fee simple was cut down to 
a life estate. It was argued that for this purpose some- 
thing more than revocation was needed, for the life estate 
was a new estate, and that the cose was in substance one not 
of obliteration but of alteration, which failed for want of due 
execution. But it was held that the obliteration, operating 
simply by way of revocation, had cut down the fee simple to a 
life estate ; for the life estate was clearly less than the estate in 
feo,'and was included in it. “ In the eye of the law,” said Lord 
Cairnsy “ a gift to A., his heirs and assigns, is what it says, a 
gift to all those persons. No doubt the law says that the estate 
given to the heirs shall vest in A. ; but it is a gift to the hejrs 

fa) Sutton v. Sutton y Cowp. 812. 0 1 Ex. D. 110, affirmed in D. P., 

[(A) Larkins v. Larkins , 3 Bob. & P. 48 L. J., Ex. 67, reversing the deei- 
16 ; Shorty . Smith , 4 East, 419 ; Sum- sion of the Exoh. Division, Where it 
phreys v. Taylor , 7 Bac. Ab. Gwil. 363. was held that obliteration, to be effeo- 

(i) Per Akanlcy, G. J. and Chambre , tnal under sect. 6, must be of a oom- 
J., 3 B. & P. 21, 22. plete “ clause ” or sentence. But this 

is inconsistent with Larkins v. Larkins.] 
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[nevertheless.” At this day the east is chiefly interesting on tmima to. 
account of this dissection of the limitation in fee.] 

Li order to constitute a revocatory obliteration, it is not 
essential that every word shall He obliterated ; the revocation is 
complete if enough of the material part he expunged, to show 
an intention that the devise Bholl not stand ; as where the tes- 
tator draws his pen across the devisee’s name (l). But where Effect of 
the name occurred several times in the course of the will, and 
the testator drew his pen across the name in some instances, and 
left it standing in others, it was held, that the bequests were 
not revoked; the Y.-C. observing, that as the description, 
and in some plooes the name, of the legatee remained unoan- 
oelled, the Court would not he warranted in holding that tho 
bequests to her were revoked (m). But the obliteration, in the 
envelope of a will, of the words referring to it as the will of the 
testator, accompanied by expressions written by him, showing 
that he considered, that it was revoked by another will, whioh, 
for want of being duly attosted, had no such operation, is, of 
coume, not such an obliteration as to have the effect of revoking 
the will (»). 

And here it may be obsorved, that, where the act of conoello- Effect where 
tion or destruction is connected with tho making of another tacoSSeotod 
will, so as fairly to raise the inference, that the testator meant with a now 
the revocation of the old to depend upon the cffloacy of the 81X581 ° n ' 
new disposition, such will be the legal effect of tho transaction; 
and therefore, if the will intended to bo substituted is inopera- 
tive from defect of attestation, or any other oause, the revocation 
fails also, and the original will remains 'in force. As where a 
testator, having some time before executed a will, duly attested, 
to each sheet of which he hod affixed a seal, instructed his soli- 
citor to prepare another, and signed the draft prepared from 
those instructions, and then proceeded to tear off the seals of 
the old will ; when, after all the seals but one hod been thus 
removed, he was informed, that the new will would not bo 
operative upon his lands in its then state, which induced him to 
desist ; and before the new will was complete, the testator died : 
it was held, that the original will remained unrevoked (o). 

■"(/} See Mence v. Mence, 18 Ves. 350. Cowp. 812; Winaor v. Pratt, 5 J. D. 

(m) Martins v. Gardiner , 8 Sim. 73. Moo. 484, 2 Br. & B. 060; [ Perrott v. 

In) Grantlyy. Garthicaite, 2 Buss. 90. Perrott , 14 East, 440 ; Scott v. Scott, 1 

(o) Hyde v. Hyde, [1 Eq. Ab. 409,] 3 Sw. & Tr. 258; Clarkson v. Clarkson, 3 

Ch. Rep. 166; see also Onions v. Tyrer, Sw. & Tr. 497, 31 L. J. Prob. 143 ; 

1 P. W» 348, Pro. Gh.469; [Burtonshaw Dancer v. Crabb, L. It., 3 P. & D. 98. 

T. Gilbert, Cowp. 49;] Sutton v. Sutton, 
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OHAPTEB VIZ. 


Partial ob- 
literation con- 
nected with a 
new disposi- 
tion. 


Effect where 
a testator 
having made 
two incon- 
sistent wills, 
revokes the 
later. 


Effect of do- 


[In like manner, where' the later of two inconsistent wills is 
destroyed on the supposition that the earlier will is thereby 
revived ; if this supposition be (as by the existing law we shall 
presently see it is) erroneous, the later will remains unrevoked. 
In this oose, as in the former, the act of destruction is referable, 
not to any abstract intention to revoke, but to an intention to 
validate another paper ; and as the oondition upon whioh alone 
the revocation was intended to operate is in neither ease ful- 
filled, in neither does the animus revocandi exist (p)]. 

And the same principle applies to partial alterations ; so that, 
whore a testator strikes out the name of a devisee, and at the 
same time interlines that of another, or substitutes a larger or 
smaller interest or share for that which he had previously given, 
if the interlineation is inoperative for want of an attestation, the 
obliteration will also fail of offeot (q). 

[But the mere intention to make at some indefinite future 
time a new will, is not enough to prevent revocation (r)]. 

Where the later of two inconsistent wills was [lost («) or] 
cancelled {t), or otherwise revoked by the testator in his lifetime, 
the effect of such revocation dearly was, aooording to the old 
law, to restore the prior will to its original position ; and such 
restored will, if not revoked by any subsequent act of the 
testator, came into operation at his decease ; and the distinction 
sometimes suggested, between cancelled wills which did, and 
those whioh did not, contain express clauses of revocation, in 
regard to their revoking effect upon an earlier unoancelled 
wifi, (a), was wholly without foundation. The clause of revoca- 
tion, like every other clause, was ambulatory and silent until 
the death of the testator called the will into operation (r). In 
the Ecclesiastical Court, however, Sir J. Niclioll laid it down, 
that the legal presumption was neither adverse to nor in favour 
of the revival of a former uncancelled, upon the cancellation of 
a later revocatory, will. The question was, he said, open to 
decision either way, according to facts and circumstances (*)• 

Sometimes a testator for greater security executes his ‘will in 


[(/?) Powell v. Toicclt, L.R., 1 P. &D. 
209, overruling Dickinson v. Swatman , 
4 Sw. & Tr. 206, 30 L. J. Vigh. 84.] 

(q) Shorter. Smith, 4 East, 419, (inis 
case however did not raise the precise 
point) ; Kirke v. Kirke, 4 Russ. 435 ; 
[Locke v. James , 11 M. & Weis. 901 ; 
and see corresponding cases under 1 
Vief. c. 26, post, p. 142. 

(r) Williams v. Tgleg, Johns. 630, 


better reported 5 Jur. N. S. 36 ; So 
Mitehcsm, 32 L. J. Prob. 202. 

(a) Rainier v. Rainier , 1 Jur. 764. 

(t) Goodright v. Glazier , 4 Burr.2612.] 

(u) See Roper on Revocation, 94. 

M Harwood v. Goodright, Cowp. 92. 
\x) Usticke v. JBawden, 2 Ad. 116 ; 

[and see Moore v. Moore, 1 Phillixn. 
412 ; James v. Cohen, 3 Curt. 770, S 
Jur. 249.] 
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duplicate, retaining one part and committing the other to the auras in. 
custody of another person (usually an executor or trustee) ; and gtroyinge*# 
questions have not ^infrequently arisen os to the effect of his p«tof dupli- 
suhsequently destroying one of shell papers, leaving the dupli- oat#lriU ' 
cate entire. In these oases the presumption generally is, that 
the testator means by the destruction of one part to. revoke the 
will, but the strength of the presumption depends much upon 
circumstances. Thus, where (y) he cancels that port which is in 
his own possession (the duplicate being in the custody of another ), 
it is very Btrongly to be presumed, that he does not intend the 
duplicate to stand, he having destroyed all that was within his 
reach ( 2 ). So, if the testator have himself possession of both, 
tiie presumption of revocation holds, though weaker (a), and 
even if, having both in his possession, he alters one, and then 
destroys that which he had altered, there is also the presumption, 
but weaker still. 

These several gradations of presumption were stated by Lord 
Erskine in Pemberton v. Pemberton (4), the circumstances of 
which wero as follows: — Two parts of a will were found in 
the possession of a testator at his death, the one oanoelled, 
having various alterations in it, and the other not altered or 
cancelled ; and the finding of the jury in three successive trials 
at law on these facts, and the evidence generally, was that the 
will was not revoked ; and in that conclusion the L. C. finally 
concurred. 

Perhaps, in such a case, the presumption can hardly bo said 
to lean in favour of the revocation at all ; for the testator having 
made alterations in one part, and then cancelled the part so 
altered only , the conclusion would rather Seem to be, that he 
merely intended, by the destruction of that port, to get rid of 
the alterations, and to restore the will to its original state. And 
it is observable, that, in Roberts v. Round (c), where one of two 
duplicate wills was found partly mutilated, and the other core* 
fully preserved in the testator’s own possession, it was held, that 
the will remained unrevoked. 

The evidenoe in Pemberton v. Pemberton , as to the intent with 
which the act of cancellation was done, consisted partly of sub- 
sequent declarations of the testator, and these tended rather to 


(u) See Sir Sdteard Seymour ’» case, 
oit. Com. 468, 1 P. W. 340, [2 Vem. 
742 ; and see Colvin v. Fratcr, 2 Hagg. 
266 ; Richard* v. Mumford, 2 Ph i llim . 
28.] 


(;) Jiurtonehaw v. Gilbert, Cowp. 49 ; 
Boughey v. Moreton, 3 Hagg. 191, n., 
[2 Ca. tom. Lee, 632. 

(а) Sc Haim, 6 No. Caa. 621.] 

(б) 13 Ves. 310. 

(«) 3 Hagg. 648. 
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CTTAPTBB 7H. 


Effect of 
alteration in 
one duplicate. 


Effect where^ 
same expres^ 
sions occur 
in -will and 
codicil, and 
testator ob- 
literates them 
in one only. 


favour the revocation than otherwise ; but both Lord Eldon and 
Lord Erskine adverted to the very little weight due to expressions 
thrown out by testators in conversation with persons respecting 
their wills. * 

[As the destruction of one part of a duplicate will is generally 
a revocation of the will, bo an obliteration made in one part will 
be considered of the same effect os if made in both; for the two 
parts form together (if such be the intention, which is a question 
for the jury to decide) but one will, and an obliteration in one 
part is equivalent to on obliteration in both (d).] 

The principle on which the destruction of one part of a dupli- 
cate will is held to be a revocation, has been extended to a case 
in which the testator, having expressed the some purpose in 
both a will and codioil, obliterated it in the codiail alone. Thus 
in Utterson v. Uttcrson (e), a testator, after disposing of the 
residue of his real and personal property among his children, 
introduced into the will an interlineation, excepting his son J., 
to whom he gave one shilling. By a codioil (being the fifth), 
after expressing his disapprobation of the conduct of this son, 
he declared it to be his determination that he (the son) should 
have no more of his property than one shilling. It appeared 
that the testator subsequently became reconciled to his son, and 
cancelled the oodioil by drawing his pen across it, but did not 
strike out the interlineation in his mil. This raised the question, 
whether the cancelling of the codicil destroyed the effect of the 
interlined clause in the will, with reference to some copyhold 
property ; for, as to the freeholds, it was admitted that the inter- 
lineation was inoperative, for want of an attestation : and in 
regard to the personalty, the Ecclesiastical Court had held the 
cancellation of the codicil to have cancelled the excluding clause 
in the will ; and of this opinion was Sir W. Grant , with respect 
to the copyholds. “Even independently of the parol evidence 
of reconciliation,” he said, “it seems to me, that the act of 
obliteration speaks as clearly os words could have done a change 
of intention os to the exclusion, and not merely as to the mode 
of effecting it. It is the same as if he had said, ‘ This codicil 
no longer speaks my sentiments; I am no longer dissatisfied 
with my son, and no longer mean to make any distinction 
between him and my other children ’ ” if). 

£(<i) Dot d. Strickland v. Strickland, See aleo Hubbard y. Alexander, 8 Ch. 
•Astetxpte*' 8 0. B. 724. The second copy or part D. 788.1 

■tons at the will was made two years alter («) 3 V. A B. 122. 

aentment Is the first ; but wae found by the jury *(/) Here it occurs to remark, that 

wills. to have been intended aa -a duplicate, testators should be dissuaded from 
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Sometimes there is found, nsoog the papers of a testator, a ounam. 
oodioil without the -will of which it professes to he part; in such 
oases the question arises, whether or not the destruction of the tMtator de- 
will (which it is to be presumed, *in the absence of proof to the ■Siffagf’ 
contrary, was the act of the testator) operates, impliedly, to 
revoke the oodioil also. This question, of course, depends 
mainly upon the contents of the several testamentary docu- 
ments. If the dispositions in the oodioil ore so complicated 
with, and dependent upon, those of the will os to bo incapable 
of a separate and independent existence, the destruction of the 
will neoessarily revokes the codicil (g ) ; and before 1 Viet. o. 26, 

'the general presumption in the Ecclesiastical Courts was rather 
in favour of the intention to involve a codicil in the revocation 
of the will of which it was a part, whore a contrary intention 
could not be collected either from the contents of the codicil 
itself or from extrinsio evidence (A). 

But if the codicil was capable, from tho nature of its contents, 
of subsisting independently of the will, its validity was not 
affected by the destruction of such will. Thus, where (i) a 
testator having made a will, the contents of which were un- 
known, the same not being found at his death, subsequently 
made a oodioil in favour of on illegitimate child, bom sinoe the 
date of the will, and its mother, which ho entitled, “A codicil 
to my last will, and to be taken as port thereof ; ” Sir IT. Jcnner 
decided, that the codicil was unrovoked, there being nothing 
to show an intention to rovoke it; and tho dispositions it 
contained (which were in favour of those for whom the testator 
was under a moral obligation to provide, and who were not in 
existence when the will was executed), being of such a nature as 
to be capable of taking effect independently of the will. 

The act 1 Viet. o. 26, has considerably modified the law Revocation 
relating to the species of revocation which forms the subject of fc£ring! > or ’ 
the present section. It [enacts (sect. 20) “that no will or 

codicil, or any part thereof, shall be revoked otherwise than as w^tkepn- 

sent law . 

making or altering their wills (as they irritation has been effaced from recol- 
are often disposed to do), under the in- lection, or is remembered only to be 
fluenoe of any temporary excitement regretted. [The Probate Court will 
occasioned by the ill-conduct of a not readily omit from the probate any 
legatee ; and, still more, from record- such record of displeasure, Me Hony - 
ing their resentment in their wills, wood, L. K., 2 P. & D. 261.1 
which may have the effect of wounding (#) Uiticke v. Bawden y 2 Add. 116. 

the feelings of, and casting a stigma (4) MecUycott v. Aeaheton, 2 Add. 229; 

on, the offending party long after the Coppin v. Billon , 4 Hagg. 369. 

transaction which gave occasion to the (i) Toy art v. Squire, 1 Curt. 289. 
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ORAFTEB VII. 


Obliterations, 
fto. in a will 
to be signed 
and attested. 


Revival of 
revoked wills. 


Points of dif- 
ference under 
the new law. 


Points of 
similarity* 


[aforesaid (i.e., by marriage), or by another will or codicil 
executed in manner hereinbefore required, or by some writing 
declaring an intention to revoke the same, and executed as a 
will,” or] by the burning, tearing , or otherwise destroying the 
some by the testator, or by some person in his presence and by 
his direction, with the intention of revoking the same ; ” and 
(sect. 21) “that no obliteration, interlineation, or other altera- 
tion, made in any will after the execution thereof, shall be valid 
or have any effect, except so for as the words or effect of the 
will before such alteration shall not be apparent, unless such 
alteration shall be exeouted in like manner as hereinbefore is 
required for the execution of the will ; but the will, with such 
alteration as port thereof, shall be deemed to be duly executed, 
if the signature of the testator and the subscription of the 
witnesses be made in the margin, or on some other port of the 
will opposite or near to such alteration, or at the foot, or end of, 
or opposite to a memorandum referring to such alteration, and 
written at the end or some other part of the will.” 

[And by sect. 22 it is enacted, “ That no will or codicil, or 
any port thereof, which shall be in any manner revoked, Bhall 
be revived otherwise than by the re-execution thereof, or by a 
codicil executed in manner hereinbefore required, and showing 
an intention to revive the same ; and when any will or codicil 
which shall bo partly revoked and afterwards wholly revoked 
shall be revived, such revival shall not extend to so much thereof 
as shall have been revoked before the revocation of the whole 
thereof, unless an intention to the contrary shall be nhoicn”~\ 

, The change, therefore, is that a revocation by cancellation or 
obliteration is not (as before) placed upon the some footing as 
a revocation by burning or tearing. Obliteration, [or other 
alteration which does not wholly efface the will, is no longer 
effectual unless executed in manner prescribed for the execution 
of a will]. 

But it may, of course, still be a question, (1) whether the 
destruction of a will by a testator in his lifetime [by burning, 
tearing, or otherwise] is partial or complete ; and (2) whether it 
takes place under circumstances, in regard to the volition of the 
testator or otherwise, which invest it with a revoking effect ; and 
(3) whether or not it was so connected with on intended new' 
disposition as to be dependent for its operation upon the efficacy 
thereof (J ) . All such questions the recent statute leaves untouched, 
(j) See Powell v. Powell, ante, p. 136. 
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[Thus, with regard to the words, ‘Hearing” and “horning,” ourbio, 
the decisions under the Statute of Frauds assist the oonstruo- “T n aring " 
tion of the act 1 Viet. Under the latter oot it has been decided 
that the word “ tearing ” inoludes “cutting ” (k ) ; for it would be 
absurd to say that a will tom into two pieces was revoked, but 
that if out into twenty pieces it was not revoked. The cutting, When partial 
to be effectual, need not be a cutting up of the whole will; tow'revaa'** 
cutting out that part of the will whioh may be said to be the tlon; 

' principal part (/), or that part whioh gives effect to the whole, 
as the signature of the tostator (in), or, it is presumed, of the 
witnesses (»), will cause a revocation of the whole will. And 
'where the will is written on several sheets, each signed and 
witnessed, tearing off the last signature will revoke the whole 
will, although the prior signatures ore left (o). It has also been 
decided by the Court of Exchequer (p) that tearing off, animo 
revocandi, the seal of a will (though no seal is necessary to 
the due execution of a will) constituted a revocation. They 
said the instrument purported by the attestation clause to 
be executed under seal, and was published and attested as a 
sealed instrument, and when the seal was tom off it ceased 
to be the instrument whioh the testator purposed to execute 
and publish. And this authority was followed by Sir W. P. 

Wood, Y. C., in a cose ( q ) where a testator made his will 
on five sheets of paper, signed the first four, and signed 
and sealed the fifth, with an attestation clause describing 
the mode of execution : he afterwards tore off the signature 
from each of the first four sheets and struck through with 
his pen the signature on the last, and, the animus revocandi 
being proved in evidence, it was held that the will was re- 
voked by. the tearing. But cutting out a particular danse or When not. 
the name of a legatee is a revocation pro tanto only (r). Where 
a will is found tom, evidence is, of course, admissiblo to show 


{(*) Eobbt t. Knight, 1 Curt. 768 ; 
Me Cooke , 6 No. Cas. 390; and soe 
Clarke v. Seripps , 16 Jur. 783, 2 Bob. 
663. 


(/) William v. Jones, 7 No. Cas. 106. 
(m) Hobbs v. Knight, 1 Curt. 768 ; 
Me Mm, 1 Sm & Tr. 23, 27 L. J. 
Brob. 16 ; Me Lewie , ib. 31, 1 Sw. & 
Tr. 31 ; Me Simpson , 6 Jur. N. S. 
1366 ; Bell v. Fothergitt , L. R., 2 P. & 
2X 148. 

(a) Evans y. Mallow, 31 L. J. Prob. 
128. See also Birkhead v. Bowdoin , 2 
No. Cas. 66 ; Hobbs v. Knight, 1 Curt. 
780, 781 ; Abraham v. Joseph , 5 Jur. 


N. S. 179. So in a case of total oblite- 
ration, Me Jams , 7 Jur. N. S. 52. 

lo) Me Oullan, 1 Sw. & Tr. 23, 27 L. 
J. Prob. 15, 4 Jur. N. S. 196; Gtdlan 
v. Grove, 26 Beav. 64. Compare Christ - 
mas v. Whxnyatcs, 32 L. J. Prob. 73 
(whore the Court was satisfied that the 
tearing was intendod to work a partial 
revocation only). 

l p) Fries v. Fowell, 3 H. & N. 341. 

lq) Williams v. Tgleg, Johns. 630. 

• (r) Me Cooke , supra; Me Lambert , 1 
No. Cas. 131 ; Me Woodward , L. R., 
2 P. & D. 206, where seven or eight 
linos at the beginning had been out off. 
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aum« [that it was done by mistake (r) or is merely the effect of wear («); 

for mere tearing or destruction without intention to revoke is no 
revocation under the express terms of the act (t). The inten- 
tion without the act is equally ineffectual («). 
other *^ le wor( l s “otherwise destroying” are new. They are to be 
wise destroy." taken to mean a destruction ejusdem generis with the modes 
i*?-” before mentioned, that is, destruction in the proper sense of the 
word of the substance or 'contents of the will, or, at least, com- 
plete effacement of the writing, as, by pasting over it a blank 
paper (a?) ; and not a “destroying” in a secondary sense (y),‘ as 
by cancelling or incomplete obliteration. These, unless they pre- 
vent the words, as originally written, from being apparent, that is, 
apparent by looking at the will itself, are plainly excluded by the 
statute (s). Glasses have been used (a) for discovering what the 
Parol evidence Words obliterated originally were : but parol evidence is inad- 
missible (6), except in those cases whore the obliteration was 
revo- made for the purpose merely of altering the amount of the gift 
and not of revoking it ; in which case, there being no inten- 
tion to revoke except for the purpose of substituting a gift of a 
different amount, if the latter cannot take place by reason of the 
substituted words not being properly attested, the former gift 
will now (as under the Statute of Frauds) remain good, and 
evidence must be admitted to show what the original words 
were (c). The same rule, it is presumed, applies to an erasure 
of the name of the legatee (d ) ; as it appears to do to an erasure 
of the name of an executor (c). 

Satisfaction Striking a pen through the gift to a legatee, though not now 
obSteratioii. a sufficient revocation of a legacy, and not to be notioed in the 
probate, may nevertheless not be altogether without use ; for 


[(r) Giles v. Wetrren, L. R., 2 P. & D. 
401. 

(«) Bigge v. Bigge, 9 Jnr. 192, 3 No. 
Cos. 601, and seo 1 Eq. Ca. Ab. 402, 
pi. 3, marg. 

(<) Be Toser , 2 No. Cos. 11, 7 Jur. 
134 ; Be Hattnam , 14 Jur. 558 ; Clarke 
v. Seripps , 16 Jur. 783, 2 Rob. 563. 

(«) Cheese v. Lovejoy, *2 P. D. 251 ; 
onto, p. 131. 

far) Me Uorsford , L.R., 3 P. & D. 21 1. 
Stephens v. Taprell , 2 Curt. 468 ; 
« ▼. Knight , 1 Curt. 779. 

(*) Be Dyer , 6 Jur. 1016 ; Be Fary, 
15 Jur. 1114 ; Stephens v. Taprell , 2 
Curt. 468 ; Be Beavan , ib. 369 ; Be Bose , 
4 No. Cos. 101 ; Be Brewster , 29 L. J. 
Prob; 69, 6 Jur. N. S. 66. 

(a) Be Ibbetson , 2 Curt. 337 ; Lush- 
ington v. Onslow , 6 No. Cos. 187, 12 Jur. 


465. As to this see Be Korsford , L. R., 
3 P. & D. 211. 

(h) Townley v. Watson , 3 Curt. 761, 8 
Jur. Ill, 3 No. Cos. 17. 

(c) Soar v. Dolman , 8 Curt. 121, 6 Jur. 
612 ; Brooke v. Kent , 3 Moo. P. O. C. 
334, 1 No. Cos. 99 ; Be Ibbetson , 2 Curt. 
337; Be Beers, 13 Jur. 370. If there is 
no evidence what the words were, pro- 
bate is decreed in blank, Be James , 1 
Sw. & Tr. 238. 

(d) See Short v. Smith, 4 East, 419. 
\e) Be Farr , 1 Sw. & TV. 66, 29 L. J. 

Prob. 70, 6 Jnr. N. 8, 66; Be Karris, 
1 Sw. & Tr. 636, 29 L. J. Prob. 79. See 
also per Sir W. Grant , 7 Ves. 379 ; and 
Kale v. Tokelove, 2 Rob. 31$, 14 Jur. 
817, noticed post ; Be JSPCabe , L. R., 
-3 P. & D. 94. Be Bedford, 6 No. Cos. 
188, is contra. Sed rp. 
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. [where the testator has pai&a 6\am in his Hfetime to the legatee, agona to. 
it seems that the fact of the gift being struck out in the original 
will would be received as evidenoe that the payment was in- 
tended to be in satisfaction of the legacy (/) ; and the Court 
of Probate has sometimes granted a fao-simile probate of the 
will containing interlineations, or parts of the will struck 
through ; and the Court of Construction has then considered 
the alterations as made before execution, and therefore effectual. 

Where this is really so, the duty of the Court of Probate, at all' 
events since the Judicature Act, 1873, would seem to be to 
grant probate of the will as altered, in tho same way as if the 
alterations had been referred to in the attestation clause (g). 

With respect to a will exeouted before 1838, tho question Distinction 
whether it is revoked or alterod by any act apparent on the face 
of it done on or after that date, as by erasure, obliteration or 
interlineation, must be determined by reference to the provisions face of a will, 
of the act 1 Viet. o. 26 (A) ; but, os has been before noticed, the 
question whether it is revoked by any act not apparent on the 
face of it, and done on or after that date, must be determined 
with reference to the law as it stood before tho act (*). 

Where obliterations and interlineations appear on the face of Prasamytion 
a will, and there is no evidence (A) to show when they were tio/ismade" 
mode, the presumption is that they wero made after tho execu- 
tion of the will (l ) ; and if there bo a codicil to the will, whioh 
codicil takes no notice of them, the presumption is, that they 


[(/) Twining v. Powell, 2 Coll. 262. 
[g) Gam v. Gregory , 3 D. M. & G. 
777 ; Shea v. Bosehetti , 18 Jar. 614, 23 
L. J. Oh. 662. 

(A) Me Zivock, 1 Curt. 906 ; Hobbs y. 
Knight, ib. 768 ; Brooke v. Kent, 3 Moo. 
P. 0. C. 334, 1 No. Cos. 93 ; Croker v. 

argute of Hertford, 3 Curt. 468, 7 Jur. 
262, 4 Moo. P. C. C. 365 : and sec An- 
drewe y. Turner, 3 Q. B. 177. 

(») Supra, p. 129, and oases in last 
note. 


(A) As to the nature of the evidence 
necessary, see Keigwin y. Keigwin, 3 
Curt. 607, 7 Jur. 840; Be Jacob, 1 No. 
Cas. 401 ; Be Hindmareh , L. R., 1 P. 
&D. 307 ; BeTreeby, L.R.,3P.&D. 
242/ Generally declarations of tho 
f testator axe admissible for this purpose, 
whether made before or at the time of 
the execution of his will, Doe d. Shall- 
cross y. Palmer, 16 Q.B. 747 ; Be Hardy , 
30 L. J. Prob. 142 ; Be Sykes , L. R. v 
8 P, % D. 26? Bench v. Bench, 2 P. D. 
60. But not those made afterwards, 


Boe d. Shallcross v. Palmer, supra ; nor 
is it onough that tho alterations bear 
earlier date than tho will, Be Adamson, 
L. R., 3 P. & D. 263. 

(/) Cooper v. Bockett , 4 Moo. P. C. O. 
419, 10 Jur. 931 ; Simmonds y. Budall , 
1 Sim. N. S. 115; Bttrgoynev . Showier , 
1 Rob. 5, 8 Jur. 814, 3 No. Cas. 20 ; 
Be Thompson, 3 No. Cas. 441 ; Gam y. 
Gregory, 3 D. M. & G. 777 ; Boe d. 
Shaltcross v. Palmer, 16 Q. B. 747 ; Be 
Janus, 1 Sw. & Tr. 238 ; Be White, 30 
L. J. Prob. 65, 6 Jur. N. S. 808 ; 
William v. Ashton , 1 J. & H. 116. 
Where a will is dated beforo tho late 
Act it seems that unattested alterations 
in it will also be doomed to have been 
made before that Act, Be Streaker, 4 . 
Sw. & Tr. 192, 28 L. J. Prob. 60. 
And see Banks v. Thornton, 11 Hare, 
180. But such presumption was not 
made where the obliteration would 
have workod a total revocation, Benson 
v. Benson, L. R., 2 P. & D. 172. 
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[were made 'after the date of the oodhril (m). And the same 
presumptions hold regarding mutilation (»). But where a will 
has been drawn with blanks left, e. g. for the names of the 
legatees and the amount of the legaoies, which blanks are after- 
wards filled up, but there is no evidence to show when, .the 
presumption is that the blanks wore filled in before execution, 
And although there may have been no blanks, but the names, 
of the legateos are found interlined, yet if the interlineation 
only supplios a blank in the sense, and appears to have been 
written with the same ink and at the some time as the rest of 
the will, tho Court will eonoludo that it was written before 
execution (a). In Birch v. Birch (/;), where some blanks were 
filled in with black ink and others with red, it was presumed 
that the additions in block ink wero made before execution, but 
that those in red ink were mado after execution, the envelope in 
which the will was found appearing to havo been sealed, opened 
and re-sealed. 

The stat. 1 Viet. o. 26 appears not to have done away with 
the presumption made by the old law that the destruction of a 
will was an implied revocation of a codicil thereto (q). Lord 
Penzance has indeed held otherwise, on the ground that sect. 20, 
enacting that “no will or codicil shall be revoked otherwise 
than ” by certain specified methods, plainly excludes the method 
in question (>•). But, in Sugden v. Lord St. Leonards (s), a 
demurrer depending for its validity on this view of the statute, 
was formally (though without argument) overruled by Sir 
J. Hannon. It is far from dear that the act forbids a codioil 
being, to tho same extent as before, treated os part of, or 
accessory to, the will ; or that the express mention of “ codicil ” 
does more than require, where it is the substantive subject of 
revocation, that it bo revoked by one of the specified methods (t). 


(m) Lushingfon v. Oinlotc, 6 No. Cas. 
183, 12 Jur. 465 ; Rowley y. Merlin, 6 
Jur. N. S. 1165 ; and compare Re Mills, 
11 Jur. 1070. 

(n) Christinas v, Whinyates, 32 L. J. 
Prob. 73. 

(o) Re Cadge, L. R., 1 P. & D. 543. 
Up) 6 No. Cas. 581. 

fa) See per Sir If. Fust, Clogstoun v. 
Walcott, 5 No. Cas. 623, 12 Jur. 422, 
Re JTalliwell, 4 No. Cas. 400, 9 Jur. 
1042: followed by Sir C. Cresswell, 
Orimwood y. Cosens, 2 Sw. & Tr. 364, 
6 Jur. N. S. 497 ; Re Dutton, 3 Sw. & 
Tr. 66, 32 L. J. Frob. 137. In Clogs* 
teun y. Walcott , the judge is made to 
observe, as if it were a new require- 


ment, that the statute expressly re- 
quires ‘ 1 an intention to destroy.” But 
the animus revocandi was previously 
required by necessary intendment of 
law: (“destroy” is here an obvious 
oversight for- “ revoke.**) 

(r) Black v. Joblmg, L. B., 1 F. & 
D. 685 ; Me Savage , L. B., 2 F. & I). 
78 ; Re Turner, ib. 403. 

(s) 1 F. D. 154, 206. 

(0 Whether under the old law the 
presumption existed with respeet to 
codicils dealing with freehold land 
appears never to have been Redded. 
The Statute of Frauds, sect. 6, docs 
not, for this purpose, differ materially 
from 1 Viet. o. 26, s. 20. 
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[Perhaps however, the 'point is not of •much importance. The cupib to, 
presumption already stated was never a strong one, even under * ’ » 
the old law, and the question whether the codicil was revoked or 
not always depended, and (supposing the presumption to con- ' 
tinue) will still depend, mainly upon the contents of the 
codicil («), and the effect of the evidence adduced to rehut the 
presumption (r). 

Upon the 21st section it has boen decided in a case whore a Alteration not 
testator made some alterations in his will, and ho and the by^troHing 
attesting witnesses traced ovor their former signatures with a “®*» *** 
dry pen, and the witnesses put their initials in the margin oppo- ** pen ‘ 
site to the several alterations, that tho alterations were not duly 
executed (re). The initials (lid no more than idontify the 
alterations, they were not written with tho intention of attesting 
the testator’s signature ; for it was erroneously supposed that 
this had been effectually done by tracing the former signatures 
with a dry pen. 

The 22nd section abolishes] the rulo which gave to the revo- Rule m to 
eation of a posterior will the effeot of reviving a prior testomen- by 

tary instrument, which such posterior will, if it had remained in 
force, would have revoked : and it is immaterial in such case abolished, 
whether the posterior will owed its revoking efficacy to an 
express clause of revocation contained in it, or to mere incon- 
sistenoy of disposition (x). [In either case, seot. 22 permits tho 
prior will to be revived by one of two means only : the testator 
must re-execute the will, or he must mako and duly execute a 
codicil showing on intention to revive the will. Even if he Parol evidence 
destroys the second will for the express purpose of setting up todu>w*in^ 
the first, he fails in his object; for parol cvidonce of his tmtkmto 
intention is not admissible in order to give effect to that 
object (y) ; though it is admissible to provo that the destruction 
was effected under a mistake, and consequently to prevent tho 
revocation of the destroyed will (s). 


[(«) So imperative did Lord Tmtanee 
consider the act to be, that even where 
the codicil was unintelligible without 
the will (the contents of which wero 
unknown), he held himself bound to 
admit the codicil to probate and leave 
the question of its operation to the 
Court of Construction, 22* Turner , L. 
R., 2 F. ft D. 403. But since the 
Judicature Act, 1873, the whole matter 
must, it would qeem, be disposed of in 
the Probate Division. 

(») In Clogetoun v. Walcott and 22* 


Walhtvell » tho codicils were held not to 
be revoked. See also Re Ellice, 33 L. 
J. Prob. 27. 

(m) 22* Cunningham, 1 Searle & S. 
132, 29 L. J. Prob. 71. 

(?) Biotin v. Motcn, 8 Ell. & Bl. 
876 ; Hale v. ToUote, 2 Rob. 318, 14 
J ur.817; Boulcotty . Bouleott, 2Drow. 26. 

(y) Major v. Wtlhame, 3 Curt. 432, 
S. C. nom. Major v. 27**, 7 Jur. 219. 

(s) Toucllv. Poucll, L. R., 1 P. & D. 
209. And the contents of the de- 
stioyed (or lost) will may be proved by 


J. — VOL. I. 


L 
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quote to. [Where a will was found with the signature out oft, but 

Revival by gummed on again, it was held that it was not duly re* 
re-execution; executed (a). Nor does a oodioil show an intention within the 
—by codicil; m eaning of the section to revive the earlier of two wills, by 
being physically annexed to it. The intention must appear by 
the contents of the codicil (i). And the intention so appearing 
to revive one will cannot bo corrected by parol evidence that the 
draughtsman made a mistake, and that the testator intended to 
refer to and revive another (c). 

—where prior By sect. 34, it is provided that the act “shall not extend to 
UrforewV any will made before 1838.” Now if the first of two incon- 
sistent wills be mode before 1838, and the second be destroyed 
after that date, does soct. 22 extend to the case so as to prevent 
revival of the first will P Though revived, it would not be re- 
published (rf). It would therefore take effect wholly under the 
old law, and derivo no virtue from the new. However, in 
Dickinson v. Smtman (c), the argument for revival was con- 
sidered untenable. 

Parol evidenoe The concluding words of sect. 22, “unless a contrary inten- 
riblTto^doter- ^ on “ball be shown,” deserve notice. Elsewhere in the act, the 
nine extent phrase “unless a contrary intention shall appear by the mil ” 
wbrowoca- frequently occurs. But here the means of proof are not pointed 
tianhaabeem out. An intention, therefore, to revive the whole of a will, 
y ip- which has been first partly and then completely revoked, may be 
shown by any means allowed by genoral principles. These 
principles would exclude parol ovidence to explain a written 
document, i.e. a codicil (if that were the means of revival 
chosen) ; but would admit it in order to show quo animo the 
bare act of re-execution was done (/).] 


[parol, Brotcn v. Brown, 8 Ell. & Bl. 
876 ; Wood v. Wood , L. R., 1 F. & D. 
309. The remarks contra in Whan'am 
v. Wharram , 3 Sw. & Tr. 301, 33 L. J. 
Prob. 76,' are unfounded, Sugden v. 
Lord St. Leonards, 1 P. D. 239. But 
such evidence must show clearly that 
• the contents of the second will were 
such as to revoke the first. It is not 
enough to prove that the lost will con- 
tained the words “ this is the last will 
and testament, 19 Cutto v. Gilbert, 9 
Moo. P. C. G. 131, cited again with 
others to the same effect post, s. 6. 

(a) Ml v. Fothergill, £, R., 2P. & 
D. 148. On the question whether 
such an intention is shown by the con- 
tents, see the close of this Chapter. 

(b) Marsh v. Marsh, 1 Sw. & Tr. 


528,-6 Jur. N. S. 380, 80 L. J. Prob. 
77. 

(e) Walpole v. Cholmondcly , 7 T. R. 
138 ; Be Chapman , 8 Jur. 908, 1 Rob. 
1. But see Quincey v. Quineey, 11 Jnr. 
Ill, 6 No. Cas. 154. These cases pro- 
perly come under the head of admission 
of parol evidence, in aid of the con- 
struction of a will; see aooordingly 
Oh. XIII. post, where they are treated 
of. 

i d) R. P. C. Fourth Report, p. 33. 
e) 4 Sw. & Tr. 205. 

/) See Upftll v. Marshall, 7 Jur. 
819. Oar the question whether a 
“contrary intention ” is shown by the 
contents of a oodioil, see the dose of 
this Chapter. 
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It is observable that both the Statufe of Frauds and the act cjumbs to. 
1 Viet, require that the destruction should be made in the D ertroofoa * 
presence and by the direction of the testator : and therefore | nil f l ^ il> f * h<> 
[a testator oannot revoke his will *by authorizing any person to tho to*tator. 
destroy it after his death (g) : and if in such case the will should 
be destroyed its contents might be proved aliunde (A).] 


Section III. 


By Alteration of Estate. 

Under the old law, it was essential to tho validity of a deviso 1 . Under the 
of freehold lands, that the tostator should ho seised thereof at olJ law ' 
the making of tho will, and that he should continuo so seised 
without interruption until his decease. If, tlieroforo, a testator, 
subsequently to his will, by deed alioned lands, which ho had 
disposed of by such will, and, afterwards, acquired a now free- 
hold estate in the same lands, such newly-acquired estate did B^raaqulritiou 
not pass by the deviso, which was necessarily void. Tho devise 0 nw eBtatc ‘ 
of a freehold lease, which was renewed by the tostator subse- 
quently to the will, was evidently in this situation (<). [But 
the alteration of a contingent remainder or of a contingent Not by change 
executory interest into a vested remainder by tho happening of ^SSttovcwted. 
events on which such remainder was originally limited to vest, 
was not such an alteration as worked a revocation, the will 
acting on the original interest in its new form (A).] 

A revocation by alionation may be cither partial or total. A Partin! 
simple case of partial revocation occurs where a testator, having 
devised lands in fee, demises tho somo lands to a lessoe for lives 
or for years, either at a rent or not, in which case tho lease 
revokes or subverts the devise pro tanto, by withdrawing tho 
demised interest from its operation (/), but the deviso is no 
further disturbed ; and, consequently, the devisee would, even 
under the old law, still take the inheritance, subject to tho term, 
and, as incidental thereto, the rent, if any, reserved by the 

Mg) StoefocellY.JUtherden, 6 No. Cob. [(&) Jackson v. ITurhck , 2 Ed. 263; 

414, 12 Jur. 779. stated on this point, ante, p. 48, n.] 

(A) fie North, 6 Jur. 664.1 (0 Ifodgkinson v. Wood, Cro. Car. 

(A Marmot r. Tumor, 3 r. W. 163. 23 ; Parker y. Lamb , 2 Vera. 496, 3 B. 

P. 0. Toml. 12. 


alienations. 
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lease (m). So, if a testiftor, after devising lands in fee, conveys 
them by deed to the use of himself for life, with remainder to 
the use of his wife for life, as a jointure, without disposing of 
or in any manner assuming to convey the inheritance, the con* 
veyanoe would revoke the devise pro tanto, and the reversion in 
. fee, expeotant on the decease of the testator’s wife, would pass 
under it to the devisee. In both the preceding examples, it will be 
perceived, that the oonveyanoe is not only partial in its object, but 
in its operation ; it does not for a moment disturb the testator’s 
seisin of [or his ostato in] the inheritance, and, therefore, can 
have no revoking effeot, beyond the estate which it* substantially 
alienates and vests in another person. Consistently with this 
prinoiple, it is clear, that (n) whore a testator by his will charges 
his lands with an annuity, and afterwards demises them for a 
term of years at rack rent, the devise is revoked so far as to 
deprive the devisee of his legal power of distress, while the 
tenonoy lasts (o), but no further ; and the annuitant would be 
entitled in equity, during the suspension of his power of distress, 
to have the rent, or an adequate portion of it, applied in satis- 
faction of the annuity. 

Where, however, the oonveyanoe subsequent to the devise, 
Revocation by though made for a partial purpose, embraoes the entire fee- 
S'fee-Snple. simple, or the whole estate of freehold whioh is the subject of 
the devise, the rule, under the old law, (with some considerable 
exceptions presently noticed,) is, that the oonveyanoe, though 
limited in its purpose, and though it instantly revests the estate 
in the testator, produces a total revocation. Thus, if a testator 
on his marriage, in ordor to seoure a jointure rent-charge to his 
intended wife, oonveys lands, (which he had by a will made 
before 1838 devised in fee,) to the use of trustees for a term of 
years, for securing the jointure, and then goes on to limit the 
fee-simple to the use of himself in fee, the latter limitation will 
revoke the devise in toto ( p). 

[(#») A fortiori, since 1 Viet. o. 26, ( 0 ) This shows the advantage of 

Barre v. Lea, 33 L. J. Ch. 437, where limiting a term to trustees for eecur- 

on a mining lease it was unsuooess- ing the annuity, which would entitle 
fully argusi that certain sums pay- them, as the immediate reversioners, 
ablo half yearly were not rent but to the rent. 

purchase-money for the minerals, (p) Qoodtitk v. Otway, 2 H. Bl. 616, 
though payable by instalments : as to 1 B. & P. 676, 7 T. R. 399, 2 Yea. jun. 
which, see further Brook v. Badtey, L. 606, n. ; Cave v. Holford, 3 Ves. 350, 7 
R., 4 Rq. 106 ; and compare Be Mary B. P. G. Toml. 593 ; see also Vawrnrv. 
Smith , L. R., 10 Ch. 79 A Jeffrey, 16 Ves. 519, 2 Sw. 268 ; [Brtyyt 

(a) Barker v. Lamb, 3 B. P. 0. Toml. y. Watt, 2 Jur. N. S. 1041 ; WMfaf y. 

1 * Armstrong , 21 Beav* 284, 8 £. H, & Gh 
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This doctrine, however, does not apply to oopyholds. Thus, muunmm. 
where A., who was seised in fee of freehold and copyhold Astoooa- 
estates, devised them by his will, (made before 1838,) and Bub- veya ?^5_ o£ 
sequently conveyed the freeholds to the use of himself for life, °° py 
with remainder to the intent that B., his intended wife, should 
receive on annuity of 300/. for her life, by way of jointure, and* 
subject thereto to trustees for ninety-nine years, upon trusts 
for securing the jointure, and subject thereto to the use of A., 
his heirs and assigns for over. At the same time, the testator 
surrendered his copyhold lands to the same uses ; and it was 
held that the devise (though clearly revoked, as to the freeholds, 
by the conveyance of them) was not, as to tho copyholds, 
affected by the surrender beyond the particular estates ; on tho 
ground, that, according to the doctrine of Thrmtout v. Cunning- 
ham (q), the fee-simple of tho testator was not disturbed or 
interrupted by the surrender of the ultimate inheritance to the 
use of himself (r). 

Where the conveyance of a freehold estate has no limited Conveyances 
or definite object, or is mado for a mistaken or unnecessary 0 r unneoes- 
purpose, and though its whole effect is instantly to revest the P UI P°*®' 
property in the testator himself, who is in of his old estate, yet 
the momentary interruption of tho testator’s seisin, thus occa- 
sioned, produces a completo and total revocation of tho previous 
devise. Thus, if a testator, seised in fee of Blackacro, having 
by a will mode before tho year 1838, dovised such land by namo, 
or all his lands generally, to B. in fee, afterwards by lease and 
release, or any other assurance, oonveys Blackacre to the use 
of himself for life, remainder to the use of his own right heirs, 
the conveyance, though it makes no actual change in the tes- 
tator’s estate, will revoke tho devise in toto («). 

But where the momentary interruption of tho testator’* seisin Tortious 
is occasioned, not by any act of the testator himself, but by the 0VM,tlon - 
tortious act of a stranger, the devise, even under the old law, 
was not affected. As where a testator was disseised subse- 
quently to the making of his will, and afterwards re-entered, the 
entry restored the original seisin, and by relation the disseisee 
was .considered to have been seised ab initio, so that his devise 
remain unrevoked (/). 

[631 : Power v. Power, 9 Ir. Ch. Rep. 663, 8. C. nom. Parley v. Langworthy , 3 

178.1 B. P. C. Toml. 369 ; JIarmood v. Oy 

(a) 2 W. Bl. 1046, Fee. C. R. 68. lander , 8 Ves. 106 ; [Spatrow v. Hard* 

(rj Vaweer v. Jbfiry, 3 B. & Aid. castle, 3 Atk. 798.1 
462, 3 Rubs. 479. (0 Punter v. Coke, 1 Salk. 237 ; Att.* 

(«) Burgoigne v. Fox, 1 Aik. 67*5. Seo Gctt. v. Vigor , 8 Vcs. 282. 
also Parley v. Parley , 3 Wils. 6, Aiub. 
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But if the disseisee were out of possession at the time of 
making his will, or at his death, the devise would he inoperative («) . 

So, where a man made his will, devising lands, and then ex- 
changed those lands for others,' and died ; if the exchange were 
vacated subsequently to the testator’s death in consequence of a 
Refect in the title, or in the aliening capacity of the other party, 
this did not revivo the devise (#). 

As equity follows the law, the same general principles which 
governed the revocation of devises of legal estates were held to 
apply to devises of equitable interests. The devise of such an 
interest, therefore, was liable to bo revoked by a conveyance 
similar to that which would have revoked a devise at law. 
Thus, in Earl of. Lincoln's case (y), where a testator devised 
lands, then mortgaged them in fee, and afterwords, in contem- 
plation of marriage, conveyed the devised lands to the use of 
himself and his heirs, until the intended marriage, and after 
such marriage, to othor uses, though the marriage did not take 
effect, yet the dovise was hold to be revoked. So, in Lock v. 
Foote (a), whero A. devisod estates, of which he hod only the 
equitable fee, and afterwards agreed to sell part of the estates, 
and to remove an objection to the title advanced by the pur- 
chaser, (but which was not woll founded,) he suffered a recovery 
of the whole; it was held, that, though the recovery was an 
equitable one, and the particular purposo for which it was 
suffered was mentioned in the recovery deed, and though 
the rises thereby declared of the property not intended to be 
sold, were precisely the same as thoso which subsisted before the 
recovery, which was expressed to be in restoration and confirma- 
tion of those limitations, the doviso was revoked. 

The rule that a conveyance in fee of freehold lands, executed 
for a partial purpose, revokes a will made before the year 1838, 
admits of two exceptions. The first is in the cose of a partition 
between tenants in common, or co-parceners, which, by whatever 
kind of assurance effected, does not, even at law, revoke a prior 
devise, provided the conveyance be oonfined to the object of the 
partition, merely assuring to the testator in the lands allotted 
to him in severalty, an estate precisely correspondent to that 
which he previously had in his undivided share (a). [The 


[(k) Vm. Ab. Dev. R. (6), pi. 1.1 the principle established by the eaao.1 

Att.-Gen. v. rigor, 8 Vm, 256. See also fitlm y. Huband, I Eq. Ab. 

(y) Show. P. G. 154, 1 Eq. Ab. 411 f 412, 7 B. P. G. Toml. 488. 

pi. 11 ; [in the latter report, the mort- (z) 5 Sim. 618. 

gage is stated to have been previous to je) Zuther v. J%%, 8 P. W. 168, n., 

the will, but this makes no difference in 8 Yin. Ab. 148, pi. 80 ; Sisley v. B*h 
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[manner in which the partition is mode’might, however, have re- oaima to 
voked the devise ; as if a testator having an undivided shore of Maimer 
lands in A. and B. devise all lands in A., and upon partition P art ^^ n 
lands in B. only are alloted to* him ; in suoh oaso nothing tion, 
passed by the devise (i).] 

The other and more considerable exception is, where a tea- .Mortgage*, 
tator, subsequently to his will, makes a mortgage of the devised 
lands, which, it is said, revokes the will in equity, pro tonto 
only (e). 

To designate a mortgage a revocation pro tonto, however, was Mortgage 
inaccurate, and tended to create an erroneous impression of its termSuK^ 
actual effect on the rights of tho persons claiming through the vooaUon pro 
testator ; for the phraso might seem to import, that tho transac- 
tion was viewed in the light of an intentional withdrawal by the 
testator of his bounty to the extent of tho mortgage, in whioh case, 
the devisee would have taken tho property cum onere, as against 
not only the mortgagee creditor, but also as against the testator’s 
own representatives, in tho same manner as if tho testator had 
created the charge by his will ; but this was not the case, for 
unless a contrary intention appeared, tho devisee, it is well 
known, was entitled to havo the estato disencumbered out of tho 
personal estate of the testator not specifically bequeathed (rf). 

It was a perversion of language, therefore, to call a mortgage a 
revocation pro tonto ; in short, the term is very inaptly applied . 
to any coses in which the devise is defeated by the testator’s 
subsequent disposition by deed of tho dovised property, which 
are all examples of ademption, rather than of revocation. 

In applying, the doctrine, that a mortgage effects a partial re- 
vocation only, it is immaterial whethor the testator had the legal 
estate, or was equitable owner only (e) ; whether the mortgage 
conveyance was made by fine, or any other modo of assurance (/) ; 
whether the mortgagee were the devisee himself ($r), or a stranger ; 

tinglam, T. Raym. 240 ; Webb v. Tern- (c) llall v. Dench, [1 Vera. 320, 342 ; 
pit, I Freem. 642 ; {Barton v. Crexall, But in] 2 Ch. Bop. 64 [the ground of 
Tend. 164. In want r. Bridget, tho decision is stated to bo that the 
L. B., 3 Bq. 347, it was attempted to will was republished;] Perkine ▼. 
bring within these authorities a case Walker, 1 Vera. 97. 
where commoners, after devise, joined (d) Warner ▼. Uateet, 3 B. P. C. 
with the owners of the soil in convey- Tend. 21. [Soon* since 17 A 18 Viet, 
ihg the land to trustees, and took back e. 113. 

Shares of the land in severalty, but, of (e) Jaekton ▼. Parker, Amb. 687.1 

oourse, unsuccessfully. (/) Bider v. Wager, 2 V. W. 334 ; 

(4) KnoUvt v. Aleoek, 6 Ves. 648, 7 Jaekton v. Parker, Amb. 687. 
ib. 668. Compare Pkillipe v. Turner, (g) Peach v. Phittipe, Dick. 688; 

17 Btav. 194.] . Baxter v. Dyer, 6 Vos. 666, overruling 

Jlarknete v. Bagleg, Pre. Ch. 614. 
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and, whiner the estate <ff the mortgagee were to vest in posses- 
sion immediately on its. execution, or not until the death oi the 
mortgagor ( h ). 

' XJpon the same principle, a 'conveyance in trust to sell for the 
payment oi debts, was held, under the old law, not absolutely to 
revoke a previous devise of the property so oonveyed (*), even 
though it were accompanied by a declaration that the surplus 
proceeds of the sale should be held in trust for the grantor, his 
executors and administrators [provided, however, that such con- 
veyance had for its object the payment of debts only; the inser- 
tion of a further trust, as the payment of an annuity to the wife 
of the grantor, would have worked a revocation ( k ) .] Bankruptcy 
also left a testator’s will unrovoked, os to any surplus remaining 
after satisfaction of the claims of creditors (/). 

A mortgage for less than the testator’s whole estate, of course, 
does not, even at law, produce revocation ultra the estate to which 
it extends. Thus, where a testator, after devising freehold lands 
by a will made before 1838 , for an estate in fee, demises them 
by way of mortgage for one thousand years, the inheritance, 
subject to the mortgage term, passes by the devise, along with 
the equity of redemption in the term. 

But if the partition or mortgage conveyance contain ulterior 
limitations by which the testator’s ownership is varied or modi- 
fied, it works an absolute and entiro revocation. As in the often- 
cited case of Tickncr v. Tickner {in), where by a deed of partition 
between two co-heirs of gavelkind lands (ono of whom had 
previously mode a will devising his share), the lands allotted to 
the testator were limited to such uses aa he should, by deed or mil 
appoint, and in default of appointment to him in fee ; it was held 
that by this new limitation of the' use, the previous devise of the 
property was revoked. 

So, in the cose of Kenyon v. Sutton («), where a testator 
executed a conveyance in trust for the payment of his debts, and 
it was declared that, after payment of his debts, the trustees 
should oonvey (not to him simply in fee), but to such uses as he 
should by deed or will appoint, and in default, to him in fee, the 
devise was held to be wholly revoked. 

Again, in Karmood v. Oglander (o), where A. being owner in 

(k) Cro. Car. 23. (m) Cit. 1 Wila. 309, and 8 Atk. 

(*) Vernon v. Jonee , 2 Freem. 117, 742— 745, 760. 

[Pie. Ok, 32, 2 Vem. 241 ;1 Marl Tern- hi) Cit. 2 Vos. jtm. 001. 

pie r. Ducket* of Ckando*, 8 Vos. 685. (e) 0 Vo.. 199, 8 Yes. 100. JBee 

[(ft) Hodge* ▼. Orem, 4 Russ. 28.1 Briggt v. Watt, 4 Jur. IT. 8. 1041; 

(q Ckarman r. Ckarman, 14 Yea. 680. Tower y. Tower, 9 Xr. Ch. Rep. 178.] 
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fee of fee form rents subject*to certain marriage articles, 'whereby aum to. 
be bad agreed to settle them in strict settlement- with reversion 
to himself in fee, made bis will, by which he devised the rents : 
and subsequently, on borrowing <5,500/. 'from D. by lease and 
release, for securing the repayment and barring all ostates tail, 

&o., conveyed the fee farm rents in question to C., his heirs and 
assigns, to the intent that a common recovery might bo sufforod ; 
and it was declared that suoh recovery should enure to the uso 
of B. (the mortgagee) for 1000 years, subject to redemption, 
remainder to the testator for life, with remainder to F. his wife 
for life, with remainder to himself in fee. The recovery (which, 
it will be observed, was unnecessary) was nover suffered ; but 
Sir 12. P. Arden , M. It., and afterwards Lord Eldon, on appeal, 
expressed a decided opinion that tho doviso was revoked, the 
testator having subjected the property to ulterior limitations 
beyond tho purpose of a mero mortgage ; “and considering,” his 
Lordship observed, in reference to the authorities, “ how very 
little, in addition to that mero purpose, will revoke.” It is door 
that if in this ease the limitations had been simply to tho mort- 
gagee for the term, and subject thereto, to tho use of the mort- 
gagor himself in fee, tho will would have been rovoked, precisely 
os if without any mortgage the feo had beon so limited. 

So in Hodges v. Green (j>), whero a testator seised in foe, con- 
voyed certain real estates to trustees, upon trust by sale or mort- 
gage to raise certain mortgage and other debts, and the trustees 
were to stand possessed of the surplus, in trust for tho grantor, 
his exooutors and administrators, as porsonal ostato ; and it was 
provided, that, until a sale, the trustees should apply the rents 
in payment, first, of the interest on a mortgage debt, and, 
secondly, of an annuity to the grantor’s wife for hor separate 
use ; Sir J. Leach, M. 11., held that the will was revoked, not (as 
had been oontended) on account of the direction that the residue 
of the monies arising from the sale should be personal estate, 
which did not vary the operation of the deed, but on account of 
thp annuity, which might continue after the testator’s death. 

/What wards introduced into the proviso for redemption amount Wh*t enra* 
*' to an indication of intention to change the equitable ownership, 
so as to revoke a previous devise by the mortgagor, is not dear, 

The oases abundantly demonstrate that such an intention will 
not be inferred from equivocal expressions, affording conjecture 
merely. The deed must distinctly and explicitly show that tho 

(p) 4 Bum. 28 . 
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cams® nr. estate is to be reconvened to uses different from those which 
previously subsisted, — a doctrine which seems to agree with the 
role establishing, that the interests of a husband and wife joining 
in a mortgage of lands held jure uxoris, are not liable to be varied 
by the inaccurate terms in which the reconveyance is directed to 
be made (q). 

Thus in Brain v. Brain (r), where A. subsequently to his will, 
by a conveyance by way of security, in consideration of 800 /. 
advanced by B., conveyed lands to trustees in fee, upon trust to 
permit him (A.) to enjoy until default of payment ; and upon 
payment of principal and interest, upon trust to reconvey unto 
and to the use of A., the testator, his heirs and assigns, or unto 
and to the use of suoh other person or persons, and for such 
estate and estates, and to and for such lawful trusts, intents and 
purposes, os A., his heirs or assigns, by any deed or deeds, in- 
strument or instruments, in writing under his or their hand or 
respective hands, should direot, limit, or appoint, dear of all 
intermediate incumbrances, and, in default of payment, the 
trustees were empowered to sell ; Sir J. Leach, V. C., held, that 
this was a revocation pro tanto only. “ Tho true question,” his 
Honor observed, “is, whether, by the addition of the words 
which follow the direction to rcconvey to the devisor and his 
heirs, he does, in fact, acquire any new estate or power, or 
whether these subsequent words do not leave him with the same 
estate, and the some powers, as he would have had if they had 
not been used. It is plain, that he who has a right to call 
upon trustees to convey to himself and his heirs, has a right, by 
any instrument under his hand, to direct the same trustees to 
convey to the use of any other person, or for any estates and 
interests, at his pleasure. The authority to make such direction 
by any deed or instrument under his hand, is the necessary con- 
sequence of this conversion of his legal estate into an equitable 
interest; and the subsequent words are the mere ‘ expressio 
eorum quae tacite insunt.’ I am of opinion, therefore, that the 
conveyance in question, being by way of security for money, is 
a revocation pro tanto only.” The V. C. remarked, that in 
Tickner v. Tickner, a new power to appoint to uses was acquired, 
and that the facts in Kenyon v. Sutton were not accurately 
known (s). 

(q) Innet v. Jackson, 16 Vea. 356, 1 G. & S. 738.1 
Bli. 104 ; Xltuacombe v. Hare , 6 Dow, (r) 6 Madd. 221. 

1, 2 Bli. N. 8. 192 ; Clarke ▼. Burgh, f (*) And see Youdc v. Jones, 14 Sim. 

2 Coll. 221 ; Hipkm v. Wilson, 3 De 162.] 
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Though an absolute conveyance by a person having the chapto vn. 
equitable ownership only, does, we have seen, under the old wOwr- 
law revoke a prior devise, by analogy to the rule which makes JJ£5eno1e- 
a similar oonveyanoe of the legal Estate a revocation at law, yot vocation in 
when the testator merely clothes his equitable title with the legal ® <lully ‘ 
estate, by taking a conveyance of the latter to himself, or merely 
changes the trustee, as this produces no alteration in the bene* , 
flcial ownership, which is the subject of tho devise, it leaves 
such devise unaffected. 

Thus where (<) W., by his will and codicil, devised oertain 
lands which he had contracted to purchase, and afterwards 
caused the purchased estate to be conveyed to trustees in foe, 
in trust for himself and his heirs, it was adjudgod that this was 
no revocation ; for before tho completion of tho purchase, the 
vendor was but a trustee for the purchaser, and tho completion 
of the purchase was but taking the estate home ; [and so if he 
had actually token a conveyance to himself (a).] 

If, however, the conveyance does more than vest the legal Cwtrajf^ 
estate in the testator, and newly modifies his ownftship, revo- the equitable 
cation will, of course, be produced, os it would if the equitable ownership, 
interest separately hod been so modified. This question often 
arose, and, of course', under a will made boforo 1838, may still 
arise, where a testator contracted to purchase lands, and in the 
interval between tho contract and the conveyance devised them. 

In such case, it is dear, that if the convoyanoe be made to the 
testator, to the usual limitations for preventing dower, viz. to 
such uses as he shall appoint, and in default, to the use of him- 
self for life, remainder to a trustee for himself during life, with 
remainder to him (the purchaser), in fee, the devise will be re- 
voked^). And the samo effect is produced where the con- 
veyance is simply to such uses as the devisor shall appoint, and 
in default of appointment to him in fee (s). 

So it has been decided, that where (a) a testator purchased an Effoet of con- 
estate under a parol contract, which was rendered binding by 1°^. ^. !?^ ° 
part performance, then devised it, and afterwards took a con- devjco af ter 
yeyanoe (according to the old method of oxcluding dower) to 
the use of himself and a trustee jointly in fee, the devise was 

* (<) Fullarton v. Watts, cit. Doug. [Plowden v. Hyde, 2 Sim. N. S. 171, 2 
718. See also Parsons v. Freeman, 3 D. M. & G. 684 ; Schroder v. Schroder, 

Atk. 741, 1 Wila. 308 ; LingweU v. Kay, 678.] 

Askew, 1 Cox, 427 ; Clough ▼. Clough, {s) Tickner v. Tickner, cit. 1 Wile. 

3 My. & K. 296. 311, 3 Atk. 742 ; Parsons v. Freeman, 

[(«) Seaman v. Woods, 24 Roav. 372.] 3 Atk. 741. 

(?) Bowlins v. Burgis, 2 V. & B. 382 ; (a) Ward v. Moore, 4 Mad. 368. 
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o HiPiBBvn. revoked; the conveyance in Buoh ease going beyond the mere 
purpose of clothing the equitable title with the legal ownership, 
and making an alteration in the quality of the estate. 

No revocation If the oontract points out the nature of the limitations which 
be in oon-^ * are to be inserted in such conveyance, and the conveyance is made 
famitr with i n eoi\formity thereto, it is clear that such conveyance (operating 
as it then does only to turn the equitable into legal estates) will 
not revoke the devise; but it should seem, that the merely pro* 
viding that the estate shall bo conveyed to the purchaser in fee, 
or to such other uses as he shall direct, would not prevent the 
revoking operation of a conveyance to the ordinary uses for 
preventing dower ; for as words to this effect, when inserted in 
a proviso for redemption in a mortgage, are (we have seen) 
merely equivalent to a direction to convey to the mortgagor the 
fee, it seems difficult, consistently, to ascribe to them greater 
potency in a contract. And it is dear (b), that no such effect 
would be produced by a stipulation that the vendor shall convey 
to the purchaser, his heirs, appointees, or assigns ; for even sup* 
poising thaFtke introduction of the word “appointees” implies that 
the conveyance should contain a power of appointment (in which 
case a revocation would not have resulted from the mere inser- 
tion in the conveyance of such a power), yet the limitation to 
the testator for life, with remainder to the dower trustee for the 
life of, and in trust for, the testator, amounts to a new modifica- 
tion of the equitable ownership, and is, for that reason, a revo- 
cation of the devise. 

rtowdtn v. [The doctrine, that merely clothing the equitable estate with 
Hyde. the legal title is no revocation, is well illustrated by Ploicden v. 

SndSiees- (c), where an estate, which had been conveyed to the 

ute -with the testator to the usual uses to bar dower, was by him appointed 
leg a l, no revo- conveyed to a mortgagee in fee, subject to a proviso that 

on payment of the mortgage money the mortgagee would 
reoonvey the estate to the testator, “his heirs, appointees, or 
assigns, or to such other person or persons, to such uses, and in 
such manner as he or they should direct.” Subsequently to the 
mortgage, the testator made his will, devising the mortgaged 
property; and then, having paid off the mortgage debt, the 
estate was reconveyed to him, to uses to bar dower in the same 
manner as on the purchase. Sir 22. Kinder slcy, V. 0., thought 
that, after the mortgage, the testator had in equity a dear fee 

(ft) JBullin . v. Fletcher, 1 Kec. 360, [(c) 2 Sim. N. S. 171, 2 D. H. & G. 

2 My. & Gr. 432. 684. 
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[simple estate, and the legal estate not having boon reoonveyed to euim to. 
him in fee simple his will was consequently revoked. But this deoi- 
non was reversed by Sir J. K. Bruce and Lord Craincorth, L.JJ., 
on the ground before noticed, that an equity of redemption 
(unless the contrary is distinctly provided) attaohos on tho estate 
of the mortgagor, with dll the same rights, restrictions and 
qualifications to which his legal estate had previously been 
subject. When, therefore, tho mortgagor paid oft the mortgngo, 
and took a reconveyance of tho proporty to tho same uses to 
which it had stood limited boforo tho mortgage, ho was, in fact, 
only doing that which is described as clothing the equitable 
with tho legal estate. It follows from this decision, that if tho 
reconveyance had been simply to tho tostator and his heirs, his 
will would have been revoked. 

In the case just stated Lord Cramrorth suggested that a will Immaterial 
was revoked by subsequent conveyance only when tho seisin was ueSmged'c* 1 
changed; and added, that if an estate were limited to such uses not. 
as A. should appoint, and in dofault to A. in fee, and-A., after 
making his will and devising the estate, had made an appoint- 
ment, so as to take an ostato with tho ordinary uses to bar 
dower, he knew of no authority deciding that this would be a 
revocation of the will (<l). But in Langford v. Little (e), which 
was not cited, Sir E. Sugdcn had decided that in such a case a 
will was revoked. He said, “ A change of estate is suffioient.to 
operate a revocation, and it is not necessary that the seisin 
should be changed. Tho doctrine rather is, that although 
nothing but the seisin is changed or transferred, and thore is no 
disposition of the ownership, or but a partial one, yet tho will is 
revoked, and the use, although the old one, cannot pass by the 
prior will.” 

In Poole v. Coates (/), a testatrix, being entitled to an un- Took r. Coatu, 
divided moiety of lands held on a lease for lives containing 
a covenant for perpetual renewal, mode her will devising the ^olda , l» 
moiety, and subsequently joined with the two other persons 0 w 

entitled to the other moiety in procuring a renewed lease to be 
granted to herself and them as joint tenants : Sir E. Sugdcn , C., 
decided that her will was not revoked in equity. He said, the 


[W) See 2 D. M. 4 0. 695. 

(*) 2 J. & Lat. 613 ; and Bee Walker 
▼. Armstrong) 21 Bear. 284, 8 D. M. 
& G. 631. 

(/) 2 Dr. & War. 493, 1 Con. & L. 
531. It may be collected that Sir £. 


Sugden never approved the decision in 
Rawlins v. Rurgis. Apart from au- 
thority, his own Opinion, which he fol- 
lowed on a slight distinction in Poole 
v. Coates, may bo thought the more 
reasonable.] 
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[effect of a lease with a covenant for perpetual renewal is, in 
equity, to give the tenant a perpetual interest ; that, therefore, 
if in the case before him there hod been a mere simple renewal, 
though it would have been a revocation at law, it would have had 
no such effect in equity ; but it was argued, that the cose went 
a step further, the renewal being mode to the testatrix and two 
other persons, and, therefore, there was such a change in the 
estate which the testatrix had as amounted in equity to a re- 
vocation; but the mere change of the legal estate, unaccompanied 
by any alteration of the equitable ownership, would not effect a 
revocation. A lease of the ontiro estate to a trustee for the 
testatrix would have been no revocation, for she would have had 
the some equitable ostate after the renewal as she had before ; 
so a renewal partly to herself, and partly to a trustee for her , 
could not be considered as a .revocation, for the very same reason. 
The mere circumstance that the very same equitable estate 
which formerly subsisted, had been since partially clothed with 
the legal estate, could not produce suoh a modification as to 
work a revocation. The learned Judge said that he did not 
intend to impeach the authority of Rawlins v. Buryis, Ward v. 
Moore, and similar eases. But did Ward v. Moore differ in 
substance ? The owner of the equitable estate became a joint- 
tenant of the legal estate, thereby merely partially clothing 
hipaself with the legal title : yet it was held a revocation ; and 
in truth this is all that is done in every case of a conveyance to 
uses to bar dower. In equity the owner of the equitable estate 
still remains absolute owner ; he has only clothed himself with 
a legal power of appointment, a life estate, and a remainder 
in fee.] 

The same general doctrines are, of course, applicable to equit- 
able interests created by marriage artioles ; hence the question, 
whether a conveyance, made in pursuance of such articles, re- 
vokes a devise, made in the interval between the articles and the 
conveyance, disposing of the equitable interest derivedunder 
the artioles, depends entirely, under the old law, upon the fact, 
whether the conveyance merely carries into effect the articles 
which created the equitable interest in question, or newly modi- 
fies the ownership (y). 

But it is to be observed, that where, by the articles, the in- 
tended settlor covenants to convey the lands to certain uses, and 

{») Partoni v. Frttmatt, 3 Atk. 761 ; Bryign t . Dwti of Chmdot. 3 Ve»l Jim. 
417, 7 B. P. 0. Toml. 606. 
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subject thereto to the use of himself in« fee, this does not sever eumi tn. ’ 

the equitable from the legal ownership, in regard to such ultimate 

fee, so os to support a devise made intermediately between the 

articles and the conveyance, since*suoh severance could only be 

produced through the medium of on obligation attaching on 

the covenantor to convey the reversion in fee to himself ; and 

there seems to be no title in any third person to call for such a 

conveyance, for a man cannot have a legal estate in trust for 

hiwwftlf. Upon the principle of this reasoning, Lord Ehlon , in 

Hartnood v. Oglander (/<), [dissented from] tho case of Williams 

v. Owens (t), where the contrary doctrino was advanced by Sir 

It. P. Arden, who appears to have oonfounded the case of a 

covenant to oonvey, with that of an actual conveyance, by means 

of which, of course, the grantor may effect a severance of the 

legal and equitable ownership, by vesting the legal inheritance 

in the trustee for himself. Tho learned Judge entertained the 

notion, that the articles imposed on the covenantor an obligation 

to convey the fee, which fully accounts for (and, had it 'boon 

correct, would have j'ustifiod) tho conclusion at which he arrived. 

The argument upon which Lord Eldon impugned the ease of Effoctof cove* 
Williams v. Owens, would seem to involvo tho conclusion, that tHhewioaF 
on agreement by a testator to convey on estate in fee to him- covenantor, 
self, would, for every purpose, be null and void ; but the prin- 
ciple has not been followed to this full extent, for in Vatcser v. 

Jeffery (k), both Sir W. Grant and Lord Eldon wero of opinion, 
that, if a surrender of copyholds to certain limitations (which 
have been already stated) would have revoked the will at law, 
the covenant to make such surrender revoked it in equity. And 
though the assumption upon which this position was based, 
namely, that the surrender, if made pursuant to the covenant, 
would have been a revocation at law, was in the subsequent 
stages of the case decided to be unfounded, yet this circumstance 
does not necessarily affect the doctrine in question. There is 
some difference, however, in tho line of reasoning pursued l»y 
these great contemporaray Judges : Sir W. Grant , adopting tho 
notion of his predecessor (Sir R. P. Arden), held, that the cove- 
nantor, was bound to oonvey the fee-simple to himself, according 
to his covenant ; while Lord Eldon puts the doctrine rather upon 
the ground of intention : “ It is contended,” he said, “ that if 
the widow had applied to this Court, to have the covenant exe- 

miVam. 

(0 2 Yol Jim. 696. 


(6) 16 Yes. 619, 2 Sw. 268. 
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outed, the Court need not have directed any such acts as would 
raise this question. My present opinion is, that I must consider 
the testator to have died with the intention which he expresses 
in this covenant, unless it can ho shown that ho intended other-, 
wise to execute his purpose of providing a jointure.” Lord 
Eldon's observations show, that he considered the case as allied 
in principle to those (discussed in the next section) in which an 
Ineffectual attempt to convey the dovisod lands has been held to 
revoke : though this view of it entirely differs from that of the 
Court of K. 1)., in Wright v. Li tiler (l), who thought 'that a 
void deed of oovenant was not a revocation, as it was not binding 
on the testator, and expressed no intention to moke a present 
disposition; and Lord Mansfield expressly lays it down, that 
covenants have never been allowed to be a revocation, unless 
where the covenantee has a right to specific performance, — a 
principle which it seems very difficult to refute. In that case, 
however, the instrument in question was not a deed of oovenant, 
but an unsealed paper, by which the testator “ covenanted and 
agreed” that the lands in question should go and be given to 
certain persons, and the question was, whether it was testa- 
mentary: the Court decided in the negative, and that the 
paper was not a revocation of a previous will. Of course, a 
oovenant to execute a conveyance, which, if made, would not 
revoke the will at law, will be inoperative to revoke it in 
equity (m). 

Another obvious case of revocation in equity occurs whore the 
testator devises lands, and then, subsequently to the will, contracts 
for the sale of them ; such a contract, if once obligatory on the 
testator, will rovoke the devise (a), though it shotild happen to 
be rescinded after tho testator’s deceaso (o), and also, by the 
better opinion, even though suoh transaction should have taken 
place in his lifetime (p), supposing, of course, the will to be 
subject to the old law. Notwithstanding tho contract for sale, 
the legal estate passes under the devise, and the devisee is 
bound to oonvoy it to the purchaser, in pursuance of the contract. 
If the devise, which might thus, in event, become operative 
upon the legal inheritance, would have the effect of tying up 
the property in a manner incompatible with the convenient 
execution of the contract, as by creating limitations in favour of 

(A 3 Burr. 1244,1 W. Bl. 346; {Patch (o) Tcbbot yl Mf, 6 Sim. 40. 

▼. Short , 2 Dr. & 8m. 689.] U>) See Knollye y. Aleoek , 7 Ves. 668, 

(m) Vawter y. 479. 666; Bennett v. Bnrl of DtnkertWe, 19 

(#•) Mayer y. Gowland, Dick. 663. * Ves. 170 ; {Curre v. Ifoityer, 6 Beay. 6.] 
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minors or unborn persons, the testator sliould immediately after ckattbb vxl 
the sale execute a codicil, devising the property to trustees, for 
the purpose of carrying the contract into effeot. [But if the 
oontract is rescinded or abandoned, either before or after the 
testator’s decease, there is no purchaser to convoy to ; and, the 
will being revoked, the devisee is a trustee for the lioir (9). So, 
where a testator devised an estate and then contracted to sell it, 
but no conveyance was executed, and afterwards iho testator 
repurchased the estate, it was held that tlic will, onco revoked in 
equity, was not sot up again (>•).] 

Ante-nuptial articles for a settlement have, of course, the same Marriage 
revoking effect in equity, upon a previous doviso of the property artlcle8, 
agreed to be settled, as a contract to sell (#). 

And here it may be observed, that, where a testator who has Effect of 
devised his, real estate among his children, in undivided- shares, 
afterwards, upon the marriago of one of such children, conveys 
or covenants to convey to uses, for the benefit of that child, an ° c 
aliquot share, equal to that which lie had devised to tlio child, 

(no doubt, intending to substitute it for tho share ho devised,) 
such settlement or covenant does not rovoko tho dovise of that 
share in toto, there being nothing to identify or connect tho 
devised with the settled sliaro ; but it revokes tho doviso of all 
the shares pro tanto, letting in tho advanced child to participate 
equally with the others in tho remaining shares, not affected by 
■ the settlement. Thus, in Hitler v. Wager (/), wliero a testator 
by bis will gave one moiety of his real and personal estate to 
his elder daughter, and the other moiety to tho younger daughter, 
and afterwards, upon the marriago of tho elder with A., cove- 
nanted to settle one moiety of all his real estato to tho use 
of himself for life, with remainder to A. and his intended wife 
for their lives, remainder to the younger children of tho mar- 
riage in tail, remainder to A. in fee ; it was held, that this 
covenant revoked the will in equity as to one moiety of tho 
testator’s real estate, and that the other moiety passed under 
the devise in the will to the two daughters, and this was thought 
to be rendered still more clear by the republishing effect of 
& codicil which had been executed by the testator after the . 
articles. 

J 'fe) See Tebbott y. Vault*-, sup. Vawterv. Jeffery, 16Vcs.5l9, 2Sw.208. 

r) Andrew v. Andrett , 8 D. M. & Gk (/) 2 P. W. 334 : [but inuat not this 
I. See observations on this case cose be considered as depending solely 

Sng. B. P. S. p. 3QJ.] on the republication?] 

5) See Cotter v* Layer, 2 P. TV. 624 ; ~ 

Or.— VOL* L 


M 
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Stat. 1 Viot. 
o. 20. 

Devises not 
to bo revoked 
as to testator’s 
disposable 
interest at 
decease, by 
'conveyance or 
like act. 

Remarksupon 
the enact* 
ment. 


Will is re- 
voked by con- 
tract to sell, 


—or by other 
conversion, 
whothor 
voluntary or 
compulsory, 


The revocation of devises by an alteration of estate is plaoed 
on an entirely new footing by the stat. 1 Viot. o. 26, which 
provides (sect. 23), that no conveyance or other act made or 
done subsequently to the execution of a will of or relating to 
any real or personal estate therein comprised, exoept an act by 
which such will shall be revoked as aforesaid, shall prevent the 
operation of the will with respect to such estate or interest in 
such real or personal estate, as the testator Bhall have power to 
dispose of by will at the time of his death. 

In regard to wills, the date of which or of any codicil thereto 
brings them within this section, a subsequent conveyance of the 
devised property will not produce revocation, exoept so far as it 
substantially alienates the estate, and withdraws it from the 
operation of the deviso by vesting the property in another. If 
a testator, after devising an ostate, sells and oonveys it to a third 
person, of course the devise is still (os formerly) rendered in- 
operative, and the devisee con have no claim to the prooeeds of 
the sale, even though the will should have direoted the conversion 
of the property, and the prooeeds con be traced into an invest- 
ment («). Where the testator contracts to sell the devised estate, 
and dies without having executed a conveyance to the purchaser, 
the devise remains in forco os to the legal estate and no further, 
this being all the interest which the tostator has power to dispose 
of at his decease, and the conversion, as between the real and 
personal representatives, being completely effected, [and the 
estate of the vendor being in contemplation of equity, “ disposed 
of ”] by the contract, (supposing it to be a binding one,) the 
devisee takes only the legal estate, and the purchase money con- 
stitutes part of the testator’s personal estate («). 

[And this rule applies equally to oases of conversion by 
operation of law ; as, by act of parliament (y), or by on order 
for sale pronounced by a Court of competent jurisdiction (z), or 
by compulsory sole under the Lands Clauses and similar acts (a). 


(u) See Arnold v. Arnold , 1 B. C. C. 
401. 

[(*) Farrar v. Fori of WinUrton , 5 
Bear. 1 ; Jfoorv . Raisbeck\ 12 Sim. 123. 
These decisions confirmed the author's 
previous opinion, Bee 1st ed. p. 148, 
where he cites Knotty* v. Shepherd (ante 
p. 56) to show that, even under the old 
law, a devise of land whioh the testator 
had previously contracted to sell passed 
the legal estate only. But the devisee is 
entitled to the rent until completion. 
Watt* y. Watts, L. R., 17 Eq. 217. 


Uf) Freicen v. Freicen t L. 1$., 10 Ch. 
610; Richards v. Att.-Gen. 6 Moo. 
P. G. G. 381 ; Cadman v. Cadmm, L.R., 
13 Eq. 470. 

(z) Steed v. Freece, L. R., 18 Eq. 102, 
questioning Jenny v. Fteeton , 13 Sim. 
356 (as to whioh see n. («), infra), and 
Cooke*. Dooley, 22Beav. 196. See also 
Arnold v. Dixon , L. R., 19 Eq. 113. 

(o) Ex parte Hawkins, 13 Sim. 669; Re 
Manchester and Southport Railway , 19 
Beav. 365 ; Ex parte Ftawmky 1 Sim. 
N. S. 260. Notice to treat and agree- 
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[or by sale under a potter given by the testator to a mortgagee (5) . OBAPTEB V1X. 
But, of course, an unauthorized sale (as, if tho, renl estate of an “ 

insane person, not so found, *is sold by persons assuming to act 
for him) will not work conversion, Although the sale is confirmed 
by the Court after the owner’s death (c). And tho converting — 
effect of a sale under on act of parliament or under an order of to Be «>- *** 
Court is neutralized if tho statute (d) or order (<■) directs a ro- “ voatod to 
investment in land to be settled to the samo usos ; in which oaso, 
it should seem, the will would operato on tho substituted land. 

So, if land were sold under tho common power of sole in a 

settlement containing a similar direction for ro-investment ; 

though some doubt may seem to be thrown on this by Gale v. Gale v. Gale. 

Gale (f), where an estate stood settled in trust for A. and his 

wife successively for life, with remainder as A. should by deed 

or will appoint, and in default of appointment over: the trusteos 

had power to sell, and tho proceeds woro to bo ro-invested in 

land to be settled to the samo usos. By his will A. appointed 

the estate to the children of B., and devised all other his real 

estate not thereinbefore speoifioally disposed of to his wife. 

Afterwards the trustees sold the estate, and then A. died ; and 
it was held by Sir J. RomUhj , M. It., that the appointed pro- 
perty was adeemed by the 'subsequent salo, that tho appointment 
hod no effect either on the purchase-monoy (which had not yet 


Ting on ihe price arc together equiva- 
lent to a contract for sale, and work a 
conversion, Ex parte Hawkins, Ex parte 
Flamank, supra ; Harding v. Metropoli- 
tan Railway, L. B>, 7 Oh. 154 ; Watts 
v. Watts , L. It;, 17 Eq. 217. But notice 
to treat, without more, has no such 
effect, Haynes v. Haynes , 1 Dr. & Sm. 
426 ; nor a notice followed by vendor’s 
unaccepted statement of price, Re Ar- 
nold, 32 Beav. 691 ; nor an agreement 
as to prico per acre without denning tho 
land, Ex parte Walker , 1 Drew. 608. 
Where an option to purchase at a speci- 
fied price was given to A., and after the 
testator’s death the land was bought by 
arailwayoompanyfor double that price, 
A. was held entitled to the difference, 
CanHs Estate, 4 Do G. ft Jo. 603. See 
also Ex parte Hardy , 30 Beav. 206.] 

(b) Wright v. J Rose, 2 S* & St. 323 ; 
Bourne v. Bourne, 2 Hare 36. In both 
these eases no sale was made until after 
the testator’s death, and therefore it was 
held there was no conversion— quoad 
Ihe susphis. Compare Jones v. Davies , 
8 Ch. D. 216. 

(0) See per Wood, V.-C., Taylor 9 . 

M 


Taylor, 10 Hare, 478, 479. 

(d) Aswlierothelandof personsunder 
disability is sold under the FaKiti&n 
Act, 1868, FosterY, Foster, 1 Ch.D.688; 
Kelland v. Fulford, 0 Ch. D. 491 ; Mild- 
may v. Quicke , ib. 653 ; or under the 
Lands Clauses and cognate acts, Mid- 
land Railway v. Oswin, 1 Coll. 80; Re 
Taylor , 9 Hare, 596 ; Re Homer, 5 Do 
G. & S. 483 ; Be Stewart, 1 Sm. & Gif. 
32; Re Hanop, 3 Drow. 726. Tho 
Lunacy Regulation Act, 1863, directs 
(ss. 124, 135) that money arising by solo 
undor that act of land belonging to 
lunatic tenant in feo shall devolve as 
realty, Re Mary Smith, L. R., 10 Ch. 79. 

(e) Fellow v. Jermyn, W. N. 1877, p. 
95. The land sold was in strict settle- 
ment, and the reinvestment (of surplus 
after answering charges) was necessary 
to prevent the money vesting absolutely 
in the first tenant in tail. Jenny v. 
Freston, 13 Sim. 366, 366, appears to 
have proceeded on a similar grounA 
And as to the propriety of reinvestment 
where the estate is settled, see 4 D. M. 
& G. 766, per JT. Bruce , L. J. 

; (/) 21 Beav. 349. 
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Devi se to A. 
for life ex- 
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lowed by a 
conveyance to 
A. for life not 
so exempt. 


Bequest of 
term how 
affected by 
purchase of 
the fee. 


[been re-invested) nor en the new estate to he purchased with it, 
but that the right to these passed by the residuary devise ( g ). 
He said it must be*treated as a new estate and a new power in 
relation to it. Having regard to the direction that the new 
estate should be settled to the old uses (which, of course, in- ' 
eluded the power oi appointment), it would be difficult to dis- 
tinguish this case in principle from one where A. had the estate 
and not a power only. But the decision is questioned by Lord 
St. Leonard b, who says it was the old power that remained over 
the new estate (A). 

It is now scarcely possible for any residuum of interest re- 
maining in the testator at his death to esoape from the previous 
devise. In Lowndes v. Norton (t), when a testator devised an 
estate to trustoes during the life of his daughter, without im- 
peachment of waste, for her separate use, and soon afterwards 
conveyed the same estate to a different trustee for the life of the 
same daughter (but not making her or the trustee unimpeachable 
for waste), with several successive remainders for life, each with- 
out impeachment of waste, with reversion to himself in fee; it 
was argued that the right to the timber remained in the testator 
at the time of his death, and, notwithstanding the deed, passed 
by the devise to the daughter, who was consequently unimpeach- 
able for waste : but it was held by K. Bruce and Turner, L. JJ., 
that this was an argument not warranted in fact (presumably 
beoause the right in question was in foot disposed of by the deed 
to the tenants for life in remainder), and that the estates given 
by the devise had been completely abolished by the deed. 

How a speoifio bequest of leaseholds is affected, under this 
section, by the subsequent acquisition of the fee was considered 
in Cox v. Bennett ( k ), where a testator having bequeathed “ his 
houses at T., held on lease from B.,” to X., and the residue of 
his real and personal estate to Y., afterwards purchased and 


a) Ab to this see post, Ch. XX. s. 5. 

Jk) B. F. S. 375 n., and Pow. 308, 
8th ed. In Be Be Beauvoir , 2 D. F. & 
J. 6, 29 L. J., Ch. 667, where the sale 
was under the L. C. Act, and A. had 
the estate in reversion, the point did not 
arise; for by his will the settled estate 
and/ 1 all other his real estate” were 
included in the same devise. 


# L. R., 6 Eq. 422. See also 
StrutMere v. Struthere, 6 W. B. 809. 
Both these oases appear to require the 
3, which enables 


a testator to dispose of all real estate 
to which he may be entitled at the time 
of his death, ana of s. 24, which enacts 
that every will shall be oonstrued with 
reference to the real and personal estate 
comprised in it to take effect as if it had 
been executed immediately before the 
testator’s death: for s. 23 says onlythat 
no subsequent act shall jwumt the will 
operating, implying that but for the 
subsequent act the will would have 
operated on the interest in question.; 
which it would not have done without 
the aid of ss. 3, 24. 
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[took a 'conveyance to himself of the reversion in fee. It was oumin, 
held by Sir O. &jffard, V.-C., that the entire interest in the 
houses passed by the specific gift to X. He said, “the clause 
in the statute (t. e. sect. 23) says that the will is to pass such 
estate or interest in such real or personal estate as the testator 
dull have power to dispose of at his death ; and there is nothing 
in the will to confine its operation to the interest which the 
testator had at the date of the will the reference to the lease 
was merely a method of describing the property. 

The section now under consideration does not apply to wills Sect. 23 docs 
made before 1st January, 1838. Such wills are revocable by ^UlsmiwLbe- 
alteration of estate, 'although the alteration should be effected on fore W38. 
or after that day (/).] 


Section I\ 

By void, Conveyances. 

An instrument purporting to be a conveyance, but incapable Attempt to 
of taking effect as such, may, nevertheless, operate to rovoko a 
previous devise, on the principle, as it should scorn, that the vino, where, 
attempted act of conveyance is inconsistent with the testamentary 
disposition, and, therefore, though ineffectual to vest the pro- 
perty in the alienee, it produces a revocation of the devise. The 
rule obtains wherever the failure of the conveyance arises either 
from the incapacity of the grantee, or from the want of some 
ceremony which is essential to the efficacy of the instrument. 

Thus, in Beard v. Beard {in), Lord Hardtciche decided, that a 
deed of gift by the testator to his wife of personal estate, which 
he had previously bequeathed by his will, revoked the bequest ; 
though the deed was inoperative under tho rule of the common 
law, which incapacitates a woman from taking property so 
disposed of, os the donee of her husband. So it has been often 
ruled, from a very early period, that a feoffment without livery 
of seisin, and a bargain and sale without inrolment, revoke a 
previous devise of the lands thus ineffectually attempted to be 
aliened (*). And the rule has been considered as applying to a 

v [(0 Lunsford v. Little,' 2 Jo. & Lat. (») See Montague v. Jefferies, Moor. 

613.1 * 429, pi. 699. See alee 3 Atk. 73, 1 W. 

. 3 Atk. 72. Bl. 349, 2 Sw. 274. 
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common recovery, rendered void by the misnomer of the tenant 
to the prtooipe ( 0 ), and to an instrument purporting to be an 
appointment under a power, which at the time was not in the 
testator (p). It is true, thafr'in the last case, the Court was of 
opinion, that the instrument, if void as an appointment, might 
take effect as a grant of the reversion ; but. Lord Kenyon, C. J., 
unreservedly stated, that, “even supposing it was an inadequate 
conveyance for the purpose for which it was intended, still if it 
demonstrate an intention to revoke the will, it amounts, in point 
of law, to a revocation.” And, in Varner v. Jeffery (g), Lord 
Eldon treated it as clear, that an attempt by a testator to convey 
a copyhold estate by deed, would revoke a previous dovise of 
that estate. 

It has been held, however, that a conveyance to charitable 
uses, which was void under the statute 9 Geo. 2, o. 36, on 
account of the grantor dying within twelve months after its 
execution, did not affect a prior devise, on. the ground, it is 
presumed, (for the reasons are not stated,) that the event of the 
grantor surviving the year, was an implied condition annexed to 
the deed, and this failing, the intondod conveyance was to be 
considered os a nullity, the effect being the same as if the 
grantor had expressly made his conveyance dependent on such 
a contingency (r). So it has been decided, that a deed executed 
by one who is under a personal incapacity to make the attempted 
disposition, has no revoking effect on a prior dovise ; for as the 
principle proceeds upon intention, ability to perform the act 
seems to be a necessary ingredient, for without such ability 
there can be no disposing mind. Thus, where a feme coverte, 
who had a power to appoint real estate by will only, and had 
also the fee simple in default of appointment, mado a will in 
pursuance of the power, and subsequently executed a deed pur* 
porting to convey the lands, it was held that the deed was 
inoperative to revoke the testamentary appointment (s). But if 
a feme coverte, who has a power of appointing by deed or will, 
makes a will in exercise thereof, and afterwards, by deed, in 
execution of her alternative power, directs her trustees to oonvey 
to her, which they accordingly do, of course the testamentary 
appointment is revoked (t). 

(t ; Doe v. Diehop of Llandaff, 2 B. & (r) Matthew* v, Venables, 9 3. B.Moo. 

P., N. B. 491. [The point, however, 286, 2 Bing. 136. 

was not actually deoided in this case.] (») Eitbeck y. Wood, 1 Buss. 364. 

(») Shore v. Unite, 6 T. B. 124, 310. {<) Zatcrene e v. Wallis, 2 B. Q. 0. 

(j) 2 8w. 274. 310. 
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It seems clear, that a conveyance ■which is void at' law on cnum tot. 
ooooant of fraud dr covin, is not 'a revocation : hut a different t h- ^wii- 
rule obtains, in regard to deeds which are valid at law, though 
impeachable in equity. The existence of this distinction, indeed, fraud revoke a 
was long vexata qusestie, but all controversy on the point seems wiU,— whero ’ 
to be closed by the case of Simpson v. Walker (it) ; in which 
it was decided by Sir L. Shadicell, V.-C., in conformity to tho 
. decision of Lord Rardwicke in Rick v. Mors (x), and that of 
Lord Almnley in Raires v. Wyatt (//), and a dictum of Lord 
Eldon (s), and in opposition to a determination of Lord 
Thurlotc (a), that a deed obtained under oircumstanoeB which 
rendered it void in equity, but which was valid at law, did 
revoke a previous devise. 

A question of this nature, however, cannot ariso in regard to Halo w to 
wills made since 1837, for as, under the recent enactment, even ] f 8 1 ^ si “ C8 
an actual conveyance does not produce revocation, except so far 
as it may, by alienating tho testator’s interest, leave the devise 
nothing to operate upon, it is obvious, that a void or attempted 
conveyance cannot, under any circumstances, have, as such, a 
revoking effect (6). 


Section V. 

By a subsequent Revoking or Inconsistent Will, Codicil or Writing. 

In considering this head of Revocation, as applicable to wills 
made before the year 1838, freehold and personal estate must bo 
distinguished. The Statute of Frauds (c) enacts, “ that no Before 1838. 
devise in writing of lands, tenements, or hereditaments, nor any to 

clause thereof, shall be revocable, otherwise than by some other bo revoked, 
will or codicil in writing or other writing declaring the same, 

(or by burning, &o.) ; but all devises and bequests of lands and 
tenements shall remain and continue in force (until the same be 
burnt, &o.) ; or unless the same bo altered by some other will or 
codicil in' writing, or other writing of the devisor, signed in the 

e 6 Sim. 1. conveyance inoperative as such to pro- 

Amb. 215. dnee revocation, and a writing duly 

2 Cox, 263, 3 B. C. C. 156. See executed and “ declaring an intention 
also 7 Ves. 374. to revoke,” whicli takes effect under 

(*) 8 Yes, 283. I Viet. c. 26, s. 20. See post, p. 170. 

(a) Hawes v. Wyatt, supra. (<*) 29 Car. 2, c. 3, s. 6, Xr. JParl. 7 

[(5) JPbrd ▼. Jk Pontee, 30 Beav. 572, Will. 3, c. 12, s. 6.] 
aco. And distinguish between a void 
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presence of three or fobr witnesses declaring the same.*' The 
same statute (sect. 22) provides, “ that no will in writing con- 
cerning any goods or ohattels or personal estate shall be repealed, 
nor shall any clause, devise or bequest therein be altered or 
changed by any words, or will by word of month only, except 
the same be in the life of the testator committed to writing, and 
after the writing thereof read unto the testator, and allowed by 
him, and proved to he so done by three witnesses at the least.” 

Unless these enootments hod placed the revocation of wills 
under positive restrictions, they might have been revoked in the 
Borne manner as before,' there being no necessary implication that 
what is required to constitute a valid execution of an instrument 
is essential to its revocation ; on which principle it wob held 
before the Statute of Frauds, that a will required to he in 
writing by the statute of 34 Hen. 8, c. 5, might he revoked by 
parol (d). 

Though the Statute of Frauds required that a will which re- 
voked a devise of freehold lands should he attested by the same 
number of witnesses os a will devising such lands, yet, in some 
particulars, the prescribed ceremonial differed in the respective 
instances. Thus, a devising will was required to he subscribed 
by the witnesses in the testator’s presence, which a revoking will 
was not, and a revoking will was required to he signed by the 
testator in tho presence of the witnesses, while a devising will 
needed not to he signed in their presence ; each, therefore, had 
a circumstance not common to both. This difference, however, 
(which probably occurred without design,) has been attended 
with little practical effect ; for it seldom happens that a testa- 
mentary instrument is executed for the mere purpose of revoking 
a previous will, and if it contain a new disposition, any revoking 
clause therein will he a nullity, whether the substituted devise 
takes effect or not, though for widely different reasons in the 
respective cases. If the devise with which the' danse in question 
is associated he effective, it reduces the latter to silence by 
rendering it unnecessary, the new devise itself producing the 
revocation ; so that the efficacy of the will as a revoking instru- 
ment cannot, in such a ease, hecoine a subject of consideration. 
If, on the other hand, the new devise he ineffectual, on aooount 
of the attestation being insufficient for a devising, though suffi- 
cient for a revoking will, the revoking dause becomes inoperative 

(d) Crunvel r. 8and«rt, Cro. Jao. 497. Se« alw Ex part* Earl o/JkMftttr, 7 V**. 
318; Richardton v. Barry, 3 Hagg. 249. 
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or the principle before notioed, that the’revooation is conditional auras yd. . 
and dependent on the efficacy of the attempted now disposition, " 
and that failing, the revocation also fails ; .the purposo to revoke 
being considered to be, not a district independent intention, but 
subservient to the purpose of making a new disposition of the 
property ; the testator meaning to do the one so far only os he 
succeeds in effecting the same («). But it seems, that, if the 
second devise fails, not from the infirmity of the instrument, 
but from the incapacity of the devisee, the prior devise is re- 
voked (/). 

With respect to the revocation of wills of personal estate, it is Rovooatiofc of 
to be observed, that questions concerning it most commonly 
occur in the ecclesiastical courts, which, of courso, no less than 
the temporal oourts, ore bound by the 22nd section of the 
Statute of Frauds, excluding parol revocations. Accordingly, it 
was ruled by Sir J. NichoU , that evidence could not be received 
of the testator’s intention orally announced, to adopt the prior of 
two wills, both of which were found at his decease uncancelled, 
though it appeared that most of the bequests in the posterior 
will had lapsed (g). But the enactment in question is not con- 
sidered to preclude the reception of evidence of acts of a testator 
in his lifetime concerning his testamentary papers ; still loss does 
it exclude inquiry into the state in which such papers were found 
at his decease. And it is to be observed, also, that the requi- 
sition of the statute is satisfied by the intention to revoke being 
reduced into writing in the lifetime, and by the direction, of the 
testator, though not authenticated by his signature. And on 
this prineiple it was decided, that, where a person,’ at the tes- 
ytatrix’s request, addressed a letter to another person having the 
custody of her will, requesting him to destroy it, this was a 
sufficient revocation, though the will was not destroyed in com- 
pliance with the request (h). 

Revocation often depends on the completeness of the posterior Revocation 

(e) Eggleston v. Speke, 3 Mod. 258, GG5; Quinn v. Butler, L. R., 6Eq. 225. 

Carth. 79, 1 Show. 89; Onions v. Tyrer, Seo also Me Gentry , L. It., 3 P. & D. 

2 Vera. 741, Pre. Oh. 459, 1 P. W. 80, where an express revoking clause 
343 ; [Short v. Smith, 4 East, 419.] Seo was held absolute, though accompanied 
also Ex paHf Earl of Ilchester , 7 Ves. by a desire that an instrument, referred 
348; Kwkey.Kirke. 4 Buss. 435; [Locke to as a will but which in fact was a 
V. James, 11M. & Weis. 901. Compare] valid deed, should stand as the will— 

Mtchardson v. Barry, 3 Hagg. 249. which it could not do.] 

(f) Erenehe f s ease, 8 Vin. Ab. Dev. (a) Daniel v. Nockolds, 3 Hagg. 777. 

0. pi. 4; JRoper v. Constable, 2 Eq. Ca. (A) Walcott v. Ouchterlony, 1 Curt. 

Ab. 359, pi. 9 ; S. C. nom. Moperr . Mad- 580. [And see Me Mavenseroft , 18 L. J. 
difl, 5 B* P. C. Toml. 360, 10 Mod. Ch. 501 ; Meredyth v. Maunsell, Milw. 

233; [Tapper v. Tapper, 1 K. & J. Ir. Eod. Bep. 132.] 
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of two testamentary instruments. In such cases the ecclesiasti- 
cal courts try the validity of the propounded paper by the prin- 
ciples which have been adverted to in a former chapter, to whioh 
it will be sufficient to refer (»),• with the additional observation, 
that the presumption is always strongly adverse to an unfinished 
instrument materially altering and controlling a will deliberately 
framed, regularly executed, recently approved, and supported 
by previous and uniform dispositive acts and this presumption 
is stronger in proportion to the less perfect state of, and the 
small progress made in, such instrument. To establish such a 
paper, there must be the fullest proof of capacity, volition, final 
intention, and involuntary interruption (k). 

In regard to wills mode since the year 1837, however, it can 
never be a question, whether an informal or apparently unfinished 
testamentary paper has a revoking operation, for the statute 
1 Viet. o. 26, s. 20, has placed a revoking will [or writing (/)] 
upon precisely the same footing, in regard to the ceremonial of 
execution, as a disposing will ; and when that ceremonial has 
been observed, it can never be said that the will is informal or 
•unfinished. 

A will or codioil may operate as a revocation of a prior testa- 
mentary instrument by the effect either of an express danse of 
revocation, or of an inconsistent disposition of the previously 
devised proporty. 

[Express revocation may, it seems, be produced in two 
different modes, having different effocts. Thus, if there be a 
bequest by will to several persons as tenants in common, and by 
codicil the testator revoke the bequest to one of them, bis shore 
will not accrue to the others (/«). This is the ordinary mode. 
But if the testator revoke so much of his tcill as contains the gift 
to one of such persons, here, if the words that remain are sensible 
per se, and amount without further alteration to a gift of the 
whole subject to the others, these will take the whole, the will 
being read os if tho revoked words had never been in it. Harris 

(0 Ante, p. 101. ReLumm, L.R., 2 P. &D.406. Snob 

M?) Blewitt v. Blewitt, 4 Hagg. 410 ; a writing may be executed bya married 
Git low v. Bourne, ib. 192. woman, Hawksley y. Batroufy L. R., 1 

[(f) The writing must ** declare an F. & D. 147. 
intention to revoke, 1 ’ but need not bo (*») Creaawcll v. Chealyn, 2 Ed. 123 ; 
testamentary. And unless testament- Humble v. Shore, 7 Hare, 247. Compare 
ary it will not bo admitted to probate, Shaw v. McMahon, 4 D. & War. 431, as 
Be Fraaer, L. R., 2 ?. & D. 40. Seo to which Bee post, Ch. X., Ch. XXIII., 
also Re Hicks, L. R., 1 P. & D. 683 ; Ch. XXXII. s. 3. 
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[v. Davit (»), affords an example of the latter mode. In that ourra* to. 
'cose there was first a gift to A. and B. in common ; then, in a 
subsequent part of the will a direction that C. should toko a 
shore with A. and B.; and afterwards a codicil revoking “that 
port written in the will which left” the sharo to 0.: and it was 
held that A. and B. took the whole. The frame of tho will was 
peculiar, and lent itself easily to this construction. If tho words 
that are left require (as they generally would) some further 
alteration or addition to make them sensible, the construction 
will not be made (o).] 

In order that an express clause of revocation may bo effectual Intention to 
it must indicate an actual and present intention to revoke tho ^bather pro- 
will; and if the testator’s expressions are declaratory only of a sent or future, 
future design, they will not be sufficient (p); and in an early 
cose, before the Statute of Frauds, a distinction is taken between 
tho effect of a testator saying “ I will revoke my will made at 
P.,” which refers to a futuro act, and when ho says “ my will 
mado at P. shall not stand,” which is a present resolution, tho 
latter being, it was considered, an actual revocation, and tho . 
former not (q). 

Of course, a mere intimation by a testator of his intention to Mere in ton - 
make by a future act a new disposition, does not effect an actual tya 0 
present revocation. Thus, where A. (/•) made a will, disposing of 
his real and personal property, and afterwards, tho residuary 
legatee of the personalty being dead, and A. having acquired 
other real property, lie made another will whereby he devisod tho 
newly-acquired property, and then wrote as follows : — “ As to 
the rest of my real and personal estate I intend to dispose of tho 
same by a codicil to this my will hereaftor to be mode :” it was 
contended that this clause, though inoperative as a disposition, 
indicated an intention to revoko the prior will ; but Lord JE/len- 
borough and Lawrence, J., held that it was not a revocation. 

They considered the coses before tho statute to bo applicable, 
and that the testator merely intended to dispose of the subse- 
quently-acquired real estate, and the property which had lapsed 
by the death of tho residuary legatee : and that, even if this 
had imported an intent to revoke by making a different disposi- 
tion in future, it would not, according to the authorities, have 
amounted to a revocation, unless the Court could ascertain what 
the difference was. 

[(«) 1 CoU. 416. (?) Burton v. Go well, Cro. El. 306. 

frt Byhuv. Bykot, L. R.,4Eq. 200. (r) Thomaay. Srnns, 2 East, 4 88. See 

Ip) Cleobury v. Beckett, H Beav. 688.] also Griffin v. Griffin, 4 Yea. 197, a. 
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[And even an express clause of absolute and present revoca- 
tion of all former wills may be reduced to total or partial silence, 
either by showing that the clause was inserted by mistake (*), or 
that it is unreasonable to give" unrestrained effect to the words ; 
as in cases where, by ono testamentary paper, a person exercises 
a power of appointment, and then by subsequent instrument 
either exercises another and distinct power (t), or deals with his 
own property, and not with the subject of the former power («) : 
in these eases it has been held that the former appointment is 
not revoked.] 


It was decided at an early period, that, in order to revoke a 
will, it is not sufficient that the existence of a subsequent will 
should havo been found by a jury, it must be found to be different 
from the former (.*), and even the latter finding will not avail, if 
it be added that the nature of such difference is unknown to the 
jurors (y). [And an instrument stating itself to be the testator’s 
last will does not necessarily operate to revoke a prior will, 
either as regards real (s) or personal estate (a).] 

The most simple and obvious case of revocation by inconsis- 
tency of disposition, is that of a testator having devised lands to 
a person in fee, and then by a subsequent will or codicil devising 
the same lands to another in fee ; in such case the latter devise 
would operate as a complete revocation of the former (ft). And 
here, the learned reader cannot fail to perceive in the difference 
of construction which has obtained, where two devises in fee of 
the same land are found in one and the some will, and where 
they are found in several distinct wills, the greater anxiety 


[(») rotcell v. Movehctt, 6 Mndd. 216; 
Re i )swald , L. R., 3 P. & D. 1C2 ; and 
casts cited ante, p. 78,n. (j). 

(t) Re Meredith , 29 ±j. J. Prob. 155. 
The parol evidence read at tlip bar in 
this case of course formed no ingredient 
in its decision. See also Re Merritt , 1 
Sw. & Tr. 112, 4 Jur. N. S. 1192 ; Re 
Joy 8) 30 L. J. Prob. 169. It is other- 
wise if the testator by the second 
instrument again refers to the same 
power, though he fails thereby to dis- 
pose of the whole Bubjeot, Re Eustace, 
1. R., 3 P. & D. 183. 

(e<) Hughes v. Turner, 4 Hagg. Ecd. 
52; Denny y. Barton, 2 Phillim. 675.] 
(j?) Seymor v. Noeworthy , Hard. 374 ; 
Show. P. C. 146. [If the subsequent 
will is lost or destroyed parol evidence 


is admissible to prove its contents, 
Brown v. Brown , 8 Ell. ft BI. 876.] 

(</) Coodrightv.Hartcood, 3Wils. 497, 

2 W. Bl. 987, Cowp. 87, 7 B. P. C. 
Toml. 489. [So in the case of a re- 
vocable appointment by deed where the 
contents or a subsequent appointment 
are unknown, Rawlins v. Rickards , 28 
Beav. 370. 

(s) Freeman v. Freeman, 6 D. If . ft 
Gk 704. 

(а) Cutto v. Gilbert, 9 Moo. P. 0. 0. 
131 ; Richards v. Queen's JProetor, 18 
Jur. 640; Lemage v. Qoodban, L. R., 
lP.ftB.67; Re De la Saussaye, L. R., 

3 P. ft D. 42 ; Re PetcheU, ib. 163.] 

(б) 3 Mod. 206, [Litt. s. 168; Re 
Hough's Estate, 15 Jur. 943, 20 L. J.€h. 
422; Evans v. Evans, 17 Sim. 107. 
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evinoed to reoonoile tho several parts of the same testamentary ouiib vn. 
paper, than to reoonoile several distinct papers of different dates, 
though constituting, in the whole, one will. In the former case, 
the devisees (as hereafter shown) take oonourrontly in order 
avoid making one part of the will oontradict and subvert another ; 
and in the latter oase, no hesitation seems to have been felt in 
holding the seoond devise to bo revocatory of the first. And 
the distinction seems to bo reasonable ; for though it may be 
very unlikely that a testator should wholly change the object of 
the devise in the short interval between his passing from ono 
part of the will to the othor, there is no suoh improbability, that, 
in the longer lapse of time between the execution of two testa- 
mentary papers of different dates, such a change of purpose 
should have occurred. 

[So if the residue of personal estate bo givon by will to A., Gift of residue 
and by codicil to 13., the former gift is revoked (c). And this vokodb”* 
was sa held in Earl of Hardicicke v. Doughs (d), though the gift similar gift in 
by oodieil was of personal estate “not hereinbefore or by my . 

will or any other codicil disposed of.” The words were oon- «4*v. 
strued to moan “ not hereinbefore or by my will disposed of by J3ta 9 bu . 
way of particular legacies,” thus leaving something for the gift 
to operate upon : literally construed they left nothing. Again, 
in Kermode v. Macdonald if) , where a testator by her will be- 
queathed specific and pecuniary legacies, and gave the residue 
of her personal estate to A., and then by codicil gave “ all her 
personal estate ” to 13. ; it was held, that “ all her personal 
estate ” meant the whole of the personal ostate which by her 
will the testatrix had divided into two portions, tho legaoies and 
the residue, and that the will was therefore wholly revoked. 

But where a testator bequeathed portions of “his money in Gift of pur- 
the funds ” to several legatees, and “ the surplus of his money notrerokedby 
in the^ funds” to be distributed by his executors among the 
legatees, and then by oodieil, after bequeathing some specific rSIS*^ 
chattels, gave “ the surplus remaining after the aforesaid legaoies 
are paid*’ to the children of A. ; Sir J. K. Bruce, V.-C., held 
that the gift of -surplus money in the funds was not revoked by 
the residuary gift contained in the codicil, which was so ex- 
pressed as to embrace other property (/). 


”8 Pc 


Foumee-LutireU v. Clarke^ W. N. 

>. 168, 249. ' 

. Cl. & Fin. 796, West, P. C. 
666, per Lords Brougham and Lynd- 
hunt , reversing Douglas v. Leake. 
6 L* J., N. S., Ch. 26, ooram Lord 


Cottenham, who in D. P. retained hie 
opinion. Compare Lee v. Delane , 4 De 
G. & S. 1. 

(#) L. a., 1 Eq. 467, 3 Ch. 684. 

(/) Inglejleld v. Coghlan^OoM. 247.] 



174 


REVOCATION OF WILLS 


CHAPTBB VII. 


Role where 
several wills 
are subsisting 
at death. 


As to contra- 
dictory wills 
of uncertain 
date: 


— to be recon- 
ciled if pos- 
sible, 


[Under the old law] where a testator at different periods of 
his life made various testamentary papers, some of which he 
destroyed, and others he left undestroyed, eaoh purporting to 
contain his last will, this character belonged exclusively to such 
one of the uncancelled papers as was executed next before his 
decease (g ) ; and in order to ascertain the time of the execution 
of the respective papers, recourse may be had to evidence, de- 
rived either from their own contents, or from extrinsic sources. 
Sometimes the water-mark, showing the date of the manufacture 
of the paper on wliioh a will is written affords decisive proof 
of its posteriority to another will, the period of whose execution 
con be ascertained by other means (A). 

If, from the absence of date and of every other kind of 'evi- 
dence, it is impossible to ascertain the relative chronological 
position of two conflicting wills, both are necessarily held to be 
void, and the heir as to the realty, and the next of kin as to the 
personalty, are let in ; but this unsatisfactory expedient is never 
resorted to, until all attempts to educo from the several papers a 
scheme of disposition consistent with both, have been tried in 
vain (*). And even whore the times of the actual execution of 
the respective papers are known, so that, if they are inconsistent, 
there can be no difficulty in determining which is to be pre- 
f erred, tho Courts will, if possible, adopt suoh a construction as 
will give effect to both, sacrificing tho earlier so far only as it is 
clearly irreconcilable with the latter paper (A*) ; supposing, of 
course, that such latter paper contains no express clause of revo- 
cation, [or other dear indication of a contrary intention (A).] 

As where a testator made a will devising his lands to trustees, 
for two hundred years, to pay his debts, and afterwards, by 
another will, devised the same lands to other trustees for three 
hundred years, to discharge some particular specialty debts 
mentioned in a deed executed after the first will, and all incum- 
brances affecting the property ; Lord Talbot held, that the first 
term of two hundred years was not revoked, os the two terms 
were not inconsistent, the testator’s intention in creating tho 
term of three hundred years being merely for the purpose of 

(?) See Goodright v. Glazier , 4 Burr, tiona) bears the date of the year fol- • 
2512; Harwood v Goodright, Cowp. 92. lowing. 

[This rule is of course inapplicable to (0 Bee Phipps y. Marl of Angkma, 7 

the present state of the law, see 1 Viet. B. P. C. Toml. 443. 

o. 26, s. 22.] [(£) Richards v. Queen’* Prodor, 18 

(A) The writer, however, understands ‘ Jur. 64 0. 
that paper, made near the close of a (/) Plenty v. West, 6 C. B. 201, 16 
year, sometimes (like literary publica- Bear. 173 ; Dempsey y. Lawson, D. 

98 .] 
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giving priority in payment to the specialty debts, and the 
charges affecting the estate (»»). 

The inclination to suoh a construction os would preserve, either 
wholly or in port, the contents of 4he prior dooument, however, 
exists only, either when the subsequent document is inadequate 
to the disposition of tho entire property, so that the consequence 
of rejecting the prior dooument would be to produce partial intes- 
tacy (n) ; or elsewhere the posterior paper is Btyled a codicil (o) : 
for tiie office of a codicil being to vary or add to and not wholly 
supplant a previous will, such a designation of the instrument 
seems to demand that some port, at least, of the will, whose 
existence it supposes and recognizes, should, if possible, bo 
sustained. [If tho subsequent instrument does not profess to 
be a codicil and is adequate to the disposition of the entire pro- 
perty, there is no such ft priori improbability that it was in- 
tended wholly to supplant the prior instrument. Tho case then 
rests on the true construction of the contents of tho two instru- 
ments, and the complete disposition oontainod in the second 
must, unless controlled by tho context, wholly rovoke tho first. 
Thus, in Ilenfrey v. Ileiifrci/ (p), whoro a testator by will gave 
his household effects and other benefits to his wife, and all the 
residue of his estate and effects to A., and appointed him 
executor, and then by subsequent will left all ho possessed 
“containing furniture, books, &o.” to his wife, but did not 
appoint on executor, tho first mil, including tho appointmont 
of the executor, was held to be wholly rovokod. “ Containing” 
was read “inclusive of.”] 


{*») Weld v. Acton, 2 Eq. Ca. Ab. 
777, pi. 26. [The word “deed,” oc- 
curring four tunes in this report, scorns 
a mistake for “ will,” though tho re- 
port might be made consistent by read- 
ing “demise” for “devise;” and sco 
Coward v. Marshal, Cro. EL 721. 

(«i) See Freeman v. Freeman, Kay, 
479, 6 D. I. & Gk 704. In Plenty 
y. West, 1 Bob. 264, 4 No. Cos. 103, 
0 Jur. 458, Sir IT. J. Fust would not, 
even in such cases, recognize the ex- 
istence of the inclination as regards 
personalty; but see Cookson y. Han - 
took, 1 Kee. 817, 2 My. & Cr. 606 ; 
Letnage y. Goodban, L. R., 1 P. & D. 
57 ; Mirks v, JBirks, 4 Sw. & Tr. 23, 
84 L. J. Frob. 90. 

( 0 ) Me Howard, L. R., 1 P. & D. 
636; Robertson y. Powell, 2H. & C. 762.] 
Ip) 2 Curt. 468, Moo. P. C. G. 29, 
6 Jur. 855. And see Cottrell y. Cottrell, 
L. R., 2 P. & D. 397. By the civil 
law tbe appointment of an executor 


was a complete disposition of the per- 
sonal ostato ; and in some early cases 
in tho Ecclesiastical Courts tho mere 
appointment of a different executor iu 
a subsequent paper, purporting to bo 
a distinct will, was held to bo a -re- 
vocation of a prior will and appoint- 
ment, Whitehead v. Jennings and Murtv. 
Mart, cit. 1 Phillim. 412. But such new 
appointment was oftorwards decided 
not to bo conclusive. Richards v. Queen's 
Proctor, 18 Jur. 540 ; Mirks v. Mirks, 4 
Sw. & Tr. 23, 34 L. J. Prob. 90. And it 
seems doubtful whether even the ap- 
pointment by subsequent will of a 
11 sole” executor amounts per so to a 
revocation of the first. See, for re- 
vocation, Me Lowe, 3 Sw. & Tr. 478, 
33 L. J. Prob. 165 ; Me Maily, L. R., 
1 P. & D. 628. Contra, Genres y. Price, 
2 Sw. & Tr. 71, 32 L. J. Prob. 113; 
Me Leese, 2 Sw. & Tr. 442, 31 L. J. 
Prob. 169 ; Me Morgan, L. R., 1 P. & 
D. 323. 


m 


gxkamib yn. 


— provided 
that the sub* 
sequent docu- 
ment is a 
oodioil, or an 
incomplete 
will. 
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Numerous ore the questions whioh have arisen in regard to 
the extent to which a codicil affects the disposition of a will or 
antecedent oodioil, and whioh are commonly occasioned hy the 
person framing the codioil not having an accurate knowledge or 
recollection of the contents of the prior testamentary paper. 

In dealing with such cases it is an established rule not to 
disturb the dispositions of tho will further than is absolutely 
neoessory for the purposo of giving offoct to tho oodioil, as will 
appear from the following adjudications, which have been selected 
from a largo mass of oases (q), that might be cited in illustration 
of the principle. 

Thus, whore a testator by his will devises lands to A. in fee, 
and by a codicil devises the same lands in fee to the first son of 
B. who shall attain the age of twonty-one years and shall 
assume tho testator’s name, the first devise will bo revoked only 
quoad the interest comprised in the executory devise in the 
codioil ; so that, until B. has a son who attains his majority and 
assumes the testator’s name, the property will pass to A. under 
the devise in the will (;•). 

So, where a testator devises lands to A. subject to a charge in 
favour of B., and then by a codicil revokes the devise to A. of 
the land, which he gives to another, without noticing the charge, 
the land remains subject to the charge in the hands of the sub- 
stituted devisee («). 


(q) Oases as to the combined effect 
of a will and several codicils are fre- 
quently not only very long, but aro 
too special to be of much use as gene- 
ral authorities. Doe d. Dearie v. Dicks, 
8 Bing. 475, [1 Cl. & Fin. 20 ;] Dicks 
v. DoCy 1 You. & J. 470 ; {Alexander 
v. Alexander , 2 Jur. N. S. 898, 6 D. 
M. & G. 593 ; Agnexc v. Tope, 1 De G-. 
& J. 49 ; Fateh v. Graves, 3 Drew. 348.] 
The question, whether a codicil was 
wholly or partially revocatory, was 
much discussed in Cookson v. Hancock , 
1 Keo. 817, 2 My. & C. 606 ; [see also 
Schofield v. Cahuac , 4 De G. & S. 533 ; 

. Lord Zovat v. Duchess of Deeds , 2 Dr. 
& Sm. 62. A question often arises 
'whether the whole or only a part of a 
series of limitations is revoked by a 
codicil, as to which see Fhilipps v. 
Allen, 7 Sim. 446 ; Murray v. Johnston , 
3 D. & War. 143 ; Fry v. Fry, 9 Jur. 
894 ; Turning v. Foxcell, 2 Coll. 262 ; 
Sandford v. Sandjord, 1 De Gk & S. 67 ; 
Ives v. Ives, 4 Y. & C. 34 ; Daly ▼. 
Daly,, 2 J. & Lat. 753 ; Morrison v. 
Morrison , 2 Y. & C. C. 0. 652 ; Boulcott 


v. Boulcott, 2 Drew. 25, 35 ; Wells v. 
Wells, 17 Jur. 1020 ; Alt v. Gregory, 
8 D. M. & Gk 221 ; Robertson v. Foxcell, 
2 II. & C. 762. Where the residue 
was given to executors by will, and a 
codicil directed that A. should also be 
executor, and that the will should take 
effect as if his name had been inserted 
therein as executor, A. was held not 
entitled to a share of residue, Sillers - 
don v. Grove, 21 Beav. 618; and see 
Gibson's Trusts , 2 J. & H. 666, stated 
post.] 

(r) Dnffield v. Dujfield, 3 Bli. N. S. 
261, [1 D. & C 1 . 268, 396, Sug. Law 
of Prop. 216 ; and see Doe d. mere v. 
Ward, 16 Jur. 709, 21 L. J. Q. B. 145; 
Re Colshead, 2 De Gk & J. 690 ; Nor- 
man v. Kynaston , 29 Beav. 96, 8 D. F. 
& G. 29, with which compare Nevill v. 
Roddam , 28 Beav. 654, where there 
was an express olause of revocation.] 

(«) Beckett v. Sarden, 4 M. & Set. 1; 
[Young v. Sassard, 1 Dr. & War. 638; 
Fry v. Fry, 9 Jur. 894 ’; and compare 
Ravens v. Taylor, 4 Beav. 425; Dinch- 
clife v. DmoKcliffe, 2 Dr. & Sm. 96.] 
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So, where a testator by his will devised his estates to C. B. for 
life without impeachment of waste, and by a codicil directed 
his trustees to let, until tenant for life married, tlio lessees to bo 
impeachable of wasto, and the ronts to bo accumulated and laid 
out in lands to be settled to the same uses ; it was contended 
that this was inconsistent with, and therefore revoked, the deviso 
for life without impeachment of wasto; but Sir W. Grant , M. It., 
held, that there was no inconsistency, and nothing to take tho 
timber from the tenant for life (t). 

. Again, where a tostator by his will bequeathed as follows : 
41 As to my leasehold house in S., and my household goods and 
furniture there and at S., and as to all my plate, linen, cliina- 
ware, pictures, live and doad stock, and all tho- rest and residue 
of my goods, chattels, and personal estato,” lie gave the same 
to A. By a codicil he revoked the bequest of tho residue of his 
personal estate to A., and gave the same to B. It was hold, 
that the revocation was confined to tho “ residue,” and did not 
extend to either tho leasehold liouso and furniture, or tho other 
enumerated articles, namely, the plate, &c. (a). [And where by 
his will a testator devised tithes, and then devised all his real 
estates of what nature or kind soever, and by codicil devised 
in a different manner all his real estates of what nature or kind 
soever, Sir L. Shailicell , V. C., held that the second gift in tho 
will did not, but that tho gift in tho codicil did, includo tho 
tithes ; the Court of Q. B., however, differed from him on the 
lost point, holding that the words “ real estates ” in tho codicil 
were to be interpreted in the same manner as in the will (*). 

Again, in Doe d. March v. Marchant (y), where by will an 
estate was devised to A. in fee, and by codicil “ instead of ” 
that devise the estate was given to A. for lifo, with alternative 
contingent remainders to her children and her collateral 
relations, which failed; A. was held entitled to the feo : “instead 
of the devise in the will ” being read “ instead of scr much of it 
only as was incompatible with tho codicil,” and the codicil not 
disposing of the ultimate fee. And whore a trust fund, which 
by will was given to the children of A. living at a stated period, 
with a power of advancement in the trustees, was by codicil, 

ft) Lmhingtm v. Boldero , G. Coop. Sm. 96. 

21o. [See also Green v. Britten, ID. (x) Evans v. Evans, 17 Sim. 86; 
J. & S. 649.1 JVuliams v. Evans, 1 Ell. & Bl. 727. 

(«) .Clarke v. Butler, 1 Mer. 304; [flee (y) 61, & Gr. 813, 7 Scott, N. R. 
also Barclay v. Maskelym, 5 Jur. N, S. 644 . Sco the case more fully stated Oh. 
12 ;• Hinckcliffe v. Rinchcliffe, 2 Dr. & VIII. on the question ofrepublication. 

J.— -VOL. T. Vi 
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[“ in lieu of such disposition,” given to the children of A. living 
at a different period, and in other respects the will was con- 
firmed ; it was held that the power of advancement was not 
revoked (y). But though the expression “ instead of ” need not 
mean total substitution, it naturally implies some substitution ; 
as was held — still in favour of non-revocation — in Barclay v. 
Mashclyne (z) 9 where the will gave legacies to the six children of 
A., naming them, and the codicil revokod the legacies “ to the 
children of A., and in lieu thereof ” gave a sum amongst “ the 
children of A., to wit ” (naming five of them) ; and it was held 
that the legacy to the sixth was not revoked, because nothing 
was substituted for her. 

Again, in Jtc Arrowsmith’s Trust (a), where by will a testator 
bequeathed a specific fund to his nephews and nieces, and after 
the death of his wife gave them all his remaining property ; ho 
then by codicil bequeathed certain legacies (one of them to bo 
paid at his wife’s death), and gave " all his real and personal 
estate ” to his wife for her life : it was held that the specific 
gift to the nephews and nieces was not disturbed, and that 
the codicil was meant only to removo the doubt which might 
arise on the will whether tho wife was to take the residue for 
life. 

Where a testator directed his trustees, to whom he had given 
oil his property, to carry on his business for ten years, and then to 
sell and hold tho proceeds upon trust, as to one moiety for his 
daughter and her children, and as to the other moiety for the 
children of his son, and by a codioil revoked that part of his will 
which empowered his trustees to sell, and instead thoreof au- 
thorized his daughter to take possession of his ‘property and to 
dispose thereof at her discretion ; it was held, that this was not 
on absolute gift to the daughter, but only constituted her a 
trustee in place of the trustee named in the will (6). 

Where a person is appointed to more than one of the offices 
of guardian, executor, and trustee, a revocation by codicil of his 
appointment to ono of tho offices, is not a revocation of the ap- 
pointment to any other office (c) ; unless the context shows, as 

[(y) Hill v. Waller, 4 K. & J. 168 ; 685 ; and compare Schofield v. Cahuac, 

see also Sutler v. Greenwood t 22 Beav. 4 De Gk & S. 633. 

303. [c) JSx parte Park, 14 Sim. 89 ; Fry 

Is) 6 Jur. N. S. 12. v. Ay,0 Jur. 894; Graham y. Graham, 

la) 2 D. F. & J. 474. 16 Beav. 650; Cartwright v. Shepheard, 

\b) Newman v. Lade, 1 Y. & C. C. 0. 17 Beav. 301 ; Worley v. Worley, 18 

680 ; and see Parry v. Crmdall, 7 Sim. Beav. 58 ; and see Hare v. Hare, 6 
430; Froggatt x.Wardell, fi De Gh & S. Beav. 629. 
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[by directing “ trustees ” to pay debts and legacies, that the CHAPTER VII. 
several offices (of trustee and exeoutor) ore to be filled by the 
some persons (d ) ; nor is a legacy to a trustee, as a mark of re- 
spect, revoked by the appointmeht of another trustee in his 
place ( 0 ).] 

It may be observed, that where a testator, in order to avoid EstatesA. and 
repetition, has by his will declared his intention respecting a pro- S' 
perty, (say Whiteacre,) then being devised by him, to bo similar 
to what he had before expressed concerning another property does not affect 
(say Blockacre) antecedently given, and he afterwards by a 
codicil, or by obliteration, or otherwise, revokes the devise of 
Blaokacre, such revocation does not affect the devise of Wliite- 
acre. Thus, in Barky v. Lang worthy (/), where a testator by 
his will devised a certain estate to certain limitations, and thon 
proceeded to annex thereto another estate, declaring that the 
same should go unto and be enjoyod by the possessor of the 
other estate, and not bo separated therefrom, and subsequently, 
by an act in his lifetime, he rovoked the devise of the principal 
estate, the property so annexed was held not to bo affected, but 
went according to the uses declared of tlic principal ostato by 
the will. 

So, where a testator by his will bequeathed a specific fund to 
his residuary legatee after named, and then bequeathed tlio rosi- 
due to A., and by a codicil revoked the bequest of the re- 
sidue, it was hold that this was no revocation of the specific 
bequest^). [And where a testator bequeathed several pecu- 
niary legaoies, including one to A., and the residue to his 
before-mentioned legatees in proportion to their pecuniary 
legacies;' and by codicil executed after A/s death gave A/s 
pecuniary legacy to B., but was silent as to the residue : it was 
held that B. was not entitled to A/s share of residue (A).] 

Again, where a testator by his* will devised certain freehold 
property (on failure of the objects of a preceding devise) to 
trustees to be sold, and directed the produce to be applied upon 
the trusts thereinafter expressed concerning his rosiduaiy per- 
sonal estate ; he then bequeathed his rosiduaiy personal estate 

[(<Q Barrett v. Wilkins , 6 Jur. N. S. Sidney Bcauclerk v. Mead, 2 Atk. 167 ; 

687. * * * [Salter v.Fary, 12 L. J. Ch. 411 ; Mar* 

(#) Burgees v. Burgees , 1 Coll. 367. tinean y. Briggs , 21 W. B. 620, 23 W. 

See also Babb v. Yelverton , L.n., 13 B. 889(inD.F.) ; Bridges v. Strachan , 

Eq. 131.] 8 Ch. D. 668.] 

(/) 3 B. F. C. Toml. 359, reversing (g) Boaeh v. Haynes, 6 Ves. 163. 

Lend Camden's decree in Barley v. (h) [Be Gibson's Twits, 2 J. & H. 

Barley, Amb. 663; also Lord JJ50. | # 

N 2 
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chatted yn. upon certain trusts, and afterwards, by a codicil duly attested 
for devising freehold estates, revoked the residuary bequest, and 
disposed of tho personalty in a different mannor : Sir J. Leach , 
M. R, held, that by this alteration in the disposition of the per- 
sonal estate, the devise of the realty was not affected ; the effect 
being tho same as if tho testator had in terms applied the trusts 
in question to tho produce of tho freehold estate, in which cose 
it is obvious that tho rovocation by the codicil of the residuary 
gift of tho personal estate by the will, would have been no ro- 
vocation of tho disposition of the produce of the freehold estate ; 
and his Honor observed, it could make no difference in principle, 
that tho testator savos liimsclf tho trouble of repeating those 
trusts, intents and purposes, by compendious words of refor- 
Rule different ence (/). [This construction, however, does not seem to apply 
boms. tnr " where plate, pictures, &o., are directed to go along with a man- 
sion-house (/•).] 

Distinction, If the deviso of the principal estate is not simply revoked, 
Soviso b modi- ^ut is modified only, it is not too hastily to be concluded, that 
fil'd only. tho construction adopted in tho class of cases just stated would 
apply, howovor forcibly tho reasoning in some of them, and 
especially that of tho M. It. in tho last oaso, plight seem to 
conduct to such a conclusion ; for a different construction pre- 
vailed in Lord Carrington v. Payne (/), whoro a testator devised 
his real estate to trustees to be conveyed to certain uses, and 
boqueathed personal estate to be laid out in land to be settled 
to such uses and upon such trusts, &o., as ho had deolored con- 
cerning his real estate. By a codicil he revoked so much of his 
will as dircctod the settlement of his real estate to those limita- 
tions, and devised it to other limitations, tho effeot being merely 
to change the order in which some of the devisees were to toko. 
Sit R. P. Arden , M. It., held, that the bequest of the personalty 
was not revoked. Ho considered that though the devisor had 
used the expression " revoke,” yet tho codicil was not a revoca- 
tion as to the union of the estates, but merely an alteration in 
the order of the limitations to be inserted in the settlement (of 
both properties) ; and that it was no more than if the devisor 
had with his own hand inserted the name of one devisee before 
another, and then republished his will. Unless Lord Car~ 
rington v. Payne can be referred to the distinction above 
suggested, which is very doubtful, it seems to be untenable. 

It) Francis y. Collier , 4 Suss. 331. (/) 5 Vos. 404. 

l(k) Frans r.Jfvans, 17 Sim. 108.] 
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It is to be collected from Holder v. Howell (m), that whore a 
testator in a codicil recites that an inconvenient consequence 
may result from a devise in his will, as that in a particular 
event the devisee or legatee would bo unprovided for contrary 
to his intention, and then, instead of confining himself to 
simply effecting the declared purposo of tho codicil, he pro- 
ceeds to revoke the whole devise, giving the land again to tho 
some trustees upon certain trusts which ho particularises, and 
which are the same as tho former trusts, with tho exception of 
the matter expressly intended for correction, and of one of her of 
the trusts^ which he wholly omits; this omission, though pro- 
bably undesigned, cannot bo supplied. Tho principlo of this 
case seems to bo inconsistent with, and it may, therefore, bo 
considered as overruling, the earlier coso of Matthews v. Bow- 
man (n), where a testator, having dovised tho residue of his 
estate to his daughters as tenants in common, by a codicil mode 
for a particular purpose rc-devised it to them, omitting the 
words of severance, and it was held, that the legatees woro 
tenants in common. 

Another principlo of construction is, that where tho will con- 
tains a clear and unambiguous disposition of property, real or 
personal, such a gift is not allowed to bo revoked by doubtful 
expressions in a codicil. 

Thus, in Goblet v. Beechcy ( 0 ), where a testator by his will 
gave a specific chattel to A. ; afterwards by a codicil ho gave a 
number of articles of a different kind, and of much less value, 
to B., and in enumerating those articles introduced an imper- 
fectly written word, which might be supposed to designate tho 
chattel previously given to A. : it was held, that the bequest to 
A was not thereby revoked. 

[In Gordon v. Hoffman (p) 9 a legacy of 3,000/. was given by 
will, and by codicil a legacy of 4,000/. “in addition to the 
legacy of 2,000/. given by my will ; the mention of tho legacy of 
3,000/. as being only of 2,000/. was held not to reduce it to the 
latter amount. Again, in Bunny v. Bunny (</), a testatrix by 
her will gave to the seven children of J. B. a legacy of 200/. 
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(m) 8 Yes. 97 ; [and see Cole v. Wade, 
16 Yes. 46; Viscount Holmesdale v. 
West, L. R., 3 Eq. 486, on app. (but 
this point not touched), L. R., 4 H. 
L 643.3 

(n) 3 Anst. 727, a reporter of very 
doubtful authority, [and see Be Lewis , 
14 Jur. 514, 7 No. Cas. 436.1 

( 0 ) 3 Sim. 24, 2 R. & My. 624 ; 


[compare Baldwin v. Baldwin , 22 Bear. 
413. 

(;;) 7 Sim. 29 ; and Mann v. Fuller, 
Kay, 624. 

(//) 3 Bcav. 109; and nee Farrer v. 
St. Catharine's College, L?R., 16 Eq. 19 ; 
Pratt v. Pratt, 14 Sim. 129 ; Satqrey 
v. Rmnney , 6 J)e Gk & S. 698; Stokes 
v. Heron , 12 Cl. & Fin. 161. 
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[each, and other interests; by a first codicil she revoked the 
legacies of 200/. each to the children of J. B. and all other 
benefits given them by her will, and in lieu thereof gave 
only the legacy of 200/. eacli to A., B., 0., D. and E., five of 
the children of J. B. By a second codicil she revoked all the 
legacies she had left in her will to J. B.’s children ; and by a 
third codicil she revoked the legacy of 200/. by a previous codicil 
to her said will given to A. The question was, whether the 
legacies given by the first codicil to the plaintiffs B., O., D. and 
E. were revoked by the second codicil ; which depended on what 
the testatrix meant by the word “ will ” in the second codicil. 
The word might mean all the previous unrevoked testamentary 
papers (r) : but if that was what the testatrix meant, it was not 
easy to account for the subsequent revocation (by the third 
codicil) of a supposed oxisting gift to A. in the first codicil. It 
was true that if she meant the will only without the codicil, then 
sho was doing what was unnecessary, as the legacies in the will 
had already been revoked by the first codicil ; nevertheless it was 
held, that the former interpretation best answered tho apparent 
meaning of the testatrix, and that the legacies to B., C., D. and 
E. were not revoked. And this construction was aided by tho 
third codicil, which revoked the legacy given to A. by a previous 
codicil, showing that tho testatrix considered that A., and con- 
sequently tho plaintiffs also, had at that timo legacies left by 
the previous testamentary papers. And in Clcobury v. Beckett (*), 
where legacies were given in a codicil to a class of persons 
“ except A., who is not intended to take any benefit under my 
will or this codicil ; ” it was held by Sir J. Romilhj , M. B., that 
these words did not operate as a revocation of an express gift 
by tho will to A. He observed that such words were extremely 
ambiguous, and did not seem to him to import a distinct and 
present revocation of the devise in the will.] 

But an intention to revoke, though expressed in loose and 
untechnical language, or in terms capablo per se of a limited 
interpretation, must nevertheless prevail, if it can be clearly 
collected from the wliolo will (/). [On this principle, it is not 
necessary that tho gift to bo revoked should be accurately 
referred to (a ) , or that the legateo by the will should be actually 
named in the codioil (r).] 

[(;■) See above p. 117, and below p. (/) Head v. Backhouse, 2B. & My. 
180. 546. 

(#) 14 Beav. 583 ; see also Jgnsu? v. [(a) Pilchsr v. Hole, 7 Sim. 208 ; 
rope^ 1 De Q-. & J. 49.] Carrington v. Payne, 5 Yes. 423. 

(x) Mis v. Martrum , 25 Beav. 107.] 
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And here, it may bo observed, that where a testator by a 
codicil revokes a deviso or bequest in his will, or in a previous 
codicil, expressly grounding such revocation on tho assumption 
of a fact, which turns out to be ¥olse, tho revocation does not 
take effect ; being, it is considered, conditional, and dependent 
on a contingency which fails. 

Thus, in Campbell v. French (y), where a testator, having by 
will bequeathed to the two grandchildren of his lato sister 500/. 
each, by a codicil declared that ho revoked tho legacies be- 
queathed by his will to such grandchildren, “they being all 
dead,” and the fact appearing to be that thoy wore living, Lord 
Loughborough held, that the legacies wore not rovokod. 

So, in Doc d. Evans v. Evans (c), whore a testatrix by her will, 
dated July, 1819, devised lands to A. for life, with remainder 
to his first and other sons in toil, with remainder to his daughters 
in tail ; and by a codicil, dated in 1829, after reciting tho abovo 
devise, and that A. had died without leaving issue, she devised tho 
lands to B. The fact was that A. died in 1827, leaving a 
posthumous child, whoso birth was not known to tho testatrix 
when sho made her codicil, but she afterwards bcoamo acquainted 
with it. Tho Court considered that this was a conditional revo- 
cation; and tho fact being contrary to what tho tostatrix 
supposed, tho devise in tho will remained in force. 

Hod the testator in the preceding cases, instead of making 
the death of the dovisoo or legatee under tho circumstances 
described the ground or reason of the revocation, foundod such 
revocation on his advice or belief only of tho fact, it is concoived 
that tho result would havo boon different. A distinction of this 
nature seems to be warranted by Att.-Oen. v. Lloyd (a), whore 
a testator, by a will made before the passing of tho statute of 
9 Goo. 2, c. 3G ( b ), devised lands and bequeathed personalty to 
'be laid out in lands for charitable uses. By a codicil posterior 


(y) 3 Ves. 321. 

(s) 2 Per. & D. 378, [10 Ad. & Ell. 
z28 *1 

(a) 3 Atk. 552, 1 Ves. 32 ; [and see 
the observations of Lord Eldon, 1 Mcr. 
148, 149. In Thomas v. Howell , L. 
R., 1833q. 198, 209, a testator by will 
bequeathed certain charity legacies, 
and by codicil, “presuming and be- 
lieving that the rental of his estate 
would produce from 16,000/. to 
18,000/., he doubled those legacies. 
The income of his whole estate fell short 
of 16,000/., and Matins, V.C., held 
that the additional bequest failed as 


being founded on a mistake. Tho 
V.C. said, Att.»Gcn. v. Lloyd was a 
peculiar case, and added, ho thought 
the decision would now be tho other 
way. Sod qu. : it was recognized by 
tho Court of Appeal in Ireland, 
Newton v. New ton, 12 Ir. Ch. Rep. 
118 ; and is not opposed to tho V.C. s 
decision if tho words which ho hod 
to construe are (as they appear to 
be) equivalent to “upon the assump- 
tion, which I believe to be correct, 
that &o.,” making tho bequest dearly 
conditional.] 

(ft) Sec Ch. IX. s. 1, post. 
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wmmt to the act '[Ho recited that he was in doubt whether the devise 
would ‘be good or not, and that he was desirous of confirming it, 
nevertheless if the estate was not well devised, then he gave it 
to B. Afterwards he made* a second codicil] by which^ after 
reciting that being mimed the devise of his lands would be void, 
and it being his intention that the charity should be continued, 
and being advised his personal estate could be given, he did by 
such codicil give his personal estate to the charitable uses before 
mentioned; and ho did thereby give his real estate to B. 
Though the testator’s notion as to the invalidity of the devise in 
the will was erroneous (c), it was hold that the devise to B. took 
effect. [Lord IBtrdtcklrc said the testator had put it on the 
advice he had received, which was a fact within his own know- 
ledge, and ho had grounded it on that advice and not on the 
reality of the law. If he had intended a new dovise only if the 
will was void he would have left it on the first codicil.] 

So, where a testatrix by her will bequeathed 300/. among such 
of the children as should be living of E., and by a codicil pro- 
ceeded ns follows : “ I give to my brother’s son 0. the 300/. de- 
signed for E.’s children, as I know not whether any of them are 
alive, and if they are well providod for,” Sir R. P. Arden, M. B., 
held C. to be entitled, though the children of E. were living, 
lie obsorved, that “ it was argued, and with some ground, that 
if it rested upon her not knowing whether they were living, 
there would be some reason to contend that it fell within tho 
case (so often cited from Cicero de Oratore) of pater credens 
filinm suum esse mortuum alteram instituit hseredom; filio domi 
redeunte hujus institutionis vis est nulla : but the testatrix goes 
further, that she doubted if they were living whether they might 
not bo well provided for, and she totally deprives them of that 
provision. The Court will not inquire whether they are well 
provided for or not ((/).” 

[Tho rule that revocation expressly grounded on a mistaken 
assumption of fact is inoperative is further exemplified by Bar- 
ring v. Maskefgne ( e ), where a gift by will to A. was referred to 
in a codicil as a gift to B., and as lapsed by the death of B., 
whereupon the subject of gift was otherwise disposed of by the 
codicil ; and it was held that the gift to A. was not revoked. 

In Allen v. Beicscy (/), a testator devised an estate as copy- 

(«) Willett v. Sand/ord, 1 Ves. 178, [(<) Johns. 124. 

186. (/ 7 Ch. D. 4S3, 464.] 

(<f) Att.-Gcn. r. Ward, 3 Yes. 327. 
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[hold ; by DodioiJ reciting that he Ijod once discovered that the 'tohip m. 
estate was freehold) Ke confirmed the devise. It turned out that V 
the estate was copyhold, and it appears to have been argued that 
the confirmation was conditional, .-that the devise was meant to 
stand because (and not unless) the estate was freehold and was 
in effect revoked : hut it was held without difficulty that the in- 
tention was to confirm the devise whether the estate was free- 
hold or copyhold, and that there was no revocation.] 

It is often a question whether a legacy bequeathed by a codioil Whither 
is payable out of the some fund, or is subject to the same rostrio- 
lions, as a legacy bequeathed to the same person by the will, *h« «* me . 

the second legacy is expressly given upon tho same oondi- given by win. 
tions, &o., of oourse the affirmative does not admit of doubt (</) ; 
and [tho same construction prevails] where the legaoy by codicil 
is expressed to be in addition to (/<), [or in substitution for (*),] 
the legaoy given by the will. [But it seems that where a logaoy 
is given to A. for life, with remainder over, another legaoy given 
to A. in addition to tho legacy before mentioned, will be con- 
strued an absolute gift to him; and it is only where the original 
legacy is absolute or defeasible on cortain terms in tho party to 
whom the additional logaoy is given, that tho second gift is held 
to be on similar terms. In no case has it been hold that tho 
latter gift is to go to parties entitled under the subsequent limi- 
tations of the former gift (A-).] 

The intention to assimilate the respective legacies or classes of When lcga- 
legaoies has in some instances been traced, though less distinctly 
indicated than in the cases mentioned above. As in Leacroft v. out at mma 
Maynard ( l ), where a testator devised his real estato in trust clwb^wUJ?" 
to sell and apply the produce in paying (among other legacies) 


(j) Lloyd v. Branton , 3 Mer. 108; v. Bristow, 6 Benv. 289 ; EnrlofShaflci • 
Bee also Cooper v. Day, ib. 154 ; {Cor- bnry v. Duke of Marlborough , 7 Sim. 

novation of Gloucester v. Woody 3 Hare, 237 ; Fenton v. Farington , 2 Jur. N. S. 

131, 1 H. L. Ca. 272.] ' 1120 ; Knowles v. Sadler, W. N. 1879, 

(A) Crowd w v. Clowes , 2 Ves. jun. p. 20. But express terms, annexed to 

449 ; [ Russell v. Dickson , 2 D. & War. a legacy given by codicil “ instead of” 

138 ; Day v. Croft, 4 Beav. 5G1 ; Bur- one given by will, excluded tho sub- 

rcll v. Earl of Eyrcmont, 7 Beav. 223 ; stitutional construction in Haley v. 

Color y. Cat or y 14 Beav. 463 ; Warwick Bannister, 23 Beav. 336. As to whether 

y. Hawkins, 5 De G. & S. 481 ; Duffield legacies are cumulative or the one in- 

v. Currie, 29 Beay. 284 ; but the con- stead of tho other, sco Wilson v. 

text may prevent an additional legacy O'Leary, L. R., 7 Oh. 448, and tho 
from being paid precisely in the samo cases there cited, 

manner as the original, Overend v. (A) lie Move's Trust, 10 Hare, 171 ; 

Gurney, 7 Sim. 128 ; King y. Tootel, 25 Mann y. Fuller, Kay, 624.] 

Beay. 23. (0 1 Vcs. jun. 279, [3 B. C. C. 233 ;] 

J t) Cooper y. Day, 3 Mer. 154; Bus- see also Brtidenell v. Boughton, 2 Aik. 

y. Dickson , 2 D. & War. 133; Mar- 268 ; [Bonner r. Bonner, 13 Ves. 379 ; 

tin y. Drinkwater, 2 Beay. 215 ; Bristow Williams y. Hughes, 24 Beay. 474. 
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0H1PTEB VIZ. 


Whether 
legacy given 
by codicil is 
exempt from 
duty Me 
those of will. 

•What ex- - 
presaions oxV 
empt legacy 
or annuity 
from duty. 


REVOCATION OP WILLS. 

50/. to each trustee, to the Foundling Hospital 2,000/., and to 
tho hospitals of L. and S. 1,000/. each. Afterwords, by a codicil 
he revoked the dovise and legacy to one of the trustees, and sub- 
stituted another trustee, to whom ho gave a legacy of 50/. He 
also revoked the legacies to the three hospitals, and gave 1,500/. 
to the Foundling, 500/. to the Infirmary of N., and a sum to be 
distributed among the poor of S. It was unsuccessfully con- 
tended for the charities, that the legacies given by tho oodicil 
were not, like those of the will, charged on the land, and were 
therefore valid. Lord Thnrlow seems to have thought, that the 
necessity whioh this would have occasioned of holding, that tho 
legacy to the new trustee must also come out of the personalty, 
formed a conclusive argument against the construction. [But 
it seems that even without this ground the decision must have 
been the same (hi). 

So, in Fitzgerald v. Field («), where a testator gave his personal 
and freehold estates to trustees, upon trust, with the monoy 
arising from his personal estate, and in aid thereof, by sale 
or mortgage of part of the freeholds, to pay certain annuities 
and legacies. By a oodicil he revoked this bequest and devise, 
and gavo the real and personal ostato to othor trustees upon the 
trusts in his will and codicil mentioned. He then bequeathod 
an annuity to A. for lifo, with the payment of which he charged 
tho residue of his said lands, and with a power of distress. 
Lord Gifford, M. 11., hold, that, whatever might be the con- 
struction if the codicil stood alono, it was evident, looking at 
the will and codicil together, the intention of the testator was, 
that all his personal estate should be applied in the first instance 
to the payment of annuities and legacies. [But this does not 
apply where tho residue is by tho will given to tho legatees in 
proportion to the legacies “ herein,” or “ by the will” bequeathed 
to them, and by oodicil additional legacies are given to some of 
the legatees; the proportion in which the residue is to be 
divided here remains unaltered (o).] 

Whether a legacy bequoathed by a codicil is to participate in 
an exemption from duty created by tho will in favour of the 
legacies in general given by the will (p), or of some particular 

[ (#m) Johnstone v. Earl of HarrowbjK been held to exempt the legatees from 
1 D. F. & J. 183 ; Re Smith , 2 J. & H. payment of duty. A direction to 
694.1 executors to make payment of all tho 

i n) 1 Buss. 428. legacies without any deduction (. Barks - 

(o) Hall v. Seveme , 9 Sim. 616 ; see dale v. Oilliat 9 1 Sw. 662) ; or to pay 
Sherer v Eishop 9 4 B. C. C. 66.] the annuities and legacies clear of pro* 

*{p) The following expressions have perty tax and aU expenses whatsoever 
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legacy for wliioli the legooy in the codioil is substituted, has often orapteb m. 
been a point of dispute. Even in the latter case, it seems the 
intention to exempt the substituted legacy must be distinctly 
indicated, there being no necessary inference that the legacy 

attending the same , (Courtoy v. Vincent, see Hodgworth v. Crawley , 2 Atk. 376. 

T. & R. 433) ; [or free from any charge A distinction has, indeed, been taken 

or liability in respect thereof, although between this simplo case and tho case 

in the same will thero was a bequest of a direction to trustees to set apart a 

« m any duty , Warbrick v. Varley , sum of money sufficient to produce a 

y. 241 ;] or a gift of real and clear yearly sum, where the trust of 

personal estate to executors in trust, to tho corpus is for persons in succession, 

pay to J. D. for life an annuity of 46/. Sanders v. Kiddell ; Morris v. Burton; 

clear of all deductions whatsoever; though Bailey v. Boult; and it was actually 

it was contended that the words ex- decided in Bridie v. Field, 19 Bcav. 

eluding deduction referred to tho pay- 499, that in such a coso tho word 

ment of the land tax, being applicable “ clear” did not mean free of duty, 

to the annuity only as a charge on Sec also Banks v. Brail hivaite, 32 L. J. 

real ostate, Dawkins v. Tatham, 2 Sim. Ch. 35. But this distinction doos not 

492. . seem to bo tenable on principle, JFilks 

Again, where tho direction was that v. Groom , 2 Jur. N. S. 798; Harper 
annuities should bo paid to tho legatees v. Morley, nbi sup.] 

without any deduction or abatement out of But where a testatrix gavo her real 
the same on any account or pretence what - and personal estate upon trust to pay 

soever; and the argument for the ex- off the debts of her lato husband, it 

emption was considered to be strength- was held that tho legacy duty was to 

cnedbythcfact that thero were no other be borno by tho lcgatco-creditors, 

deductions to which thoannuitants were though it was contended that tho tea- 

liable, Smithy . Anderson, 4 Russ. 352. tatrix's object would not bo completely 

So, where the legacies were to bo paid effected without paying the duty out 

free from all expense, ( rosdenw. Dot tc rill , of the general estate; but tho C. J. 

1 My. & K. 56. Again, where the an- observed that the entire debt had been 

nuity was to bo paid out of land clear of paid, and tho legacy duty was aburthen 

all taxes and deductions whatsoever. Stow imposed on tho leguteo after ho hud 

y. Davenport, 6 B. & Ad. 359, [2 Nov. & received tho legacy, Foster v. Ley, 2 

M. 835.] So, where an annuity or clear Scott, 438, [2 Bing. N. 0. 269. 

yearly sum of 500/. was charged on a A direction in a will that tho legacy 
certain farm, and was to be paid half- duty on tho legacies 11 herein* * given 

yearly clear of all taxes and outgoings, shall be paid out of his estate, docs not 

Louch y. Deters , 1 My. & K. 489. extend to legacies given by codicil, 

So, whero a testator devised to J. M. for even though tho codicil is directed to 

his life one annuity or clear yearly sum be taken as part of tho will, Burly y. 

of 100/. charged upon his estates at C., Benbow , 2 Coll. 355; and bco (as to 

which estates ho then devised in trust to “ herein”) ltadburn v. Jervis , 3 Bcav. 

raise the annuity, and the costs, charges, 450; Fuller v. Hooper , 2 Ves. 212; 

and expenses attending the raising and Jaunccy v. Att.-Gcn., 3 Gif. 308; 

paying the same; and then in trust for sccus where legacies generally arc 

A. for life, with remainder over, Gudc given duty free, Byue v. Currcy, 2 Cr. 

y. Mumford, 2 Y. & O. 448. The pro- & Meos. 603, 4 Tyr. 479 ; seo also 

ceding cases have overruled Hales v, Williams v. Hughes, 24 Bcav. 474. 

Freeman, 4 J. B. Moo. 21, 1 Br. & B. A direction to pay 11 legacies’* freo 
391, where, however, tho quostion of duty will not generally includo tho 

whether the legacy was liable to duty proceeds of realty directed to bo sold, 

was never raised. And it should seem White v. Lake , L. R., 6 Eq. 188 ; but 

(notwithstanding the cases of Burrotcs probably would includo legacies pay- 

v. Cottrell, 3 Sim. 375 — where, indeed, able out of such proceeds, sco Hodges v. 

the question was not raised), [Sanders Grant, L. R., 4 Eq. 140. “ Legacy,” 

y. Kiddell, 7 Sim. 636, and Harris v. “ legatee,” may howover be explained 

Burton, 11 Sim. 161), that a gift of a by the context to refer to realty, poBt, 

clear sum or annuity, involvos an ex- Ch. XXII. s. 6. 

emption from duty, Harper v. Morley, Property- tax is a chargo on the por- * As to exemp- 

2 Jur. 653 ; Ford v. Buxton, 1 Coll. son, and tliereforo a gift of an annuity tiou from * 

403; Bailey v. Boult, 14 Beav. 59 5; to be paid without any deduction (Abada/n property tax. 

Haynes v. Haynes, 3 D. M. & G. 590 ; v. Abadam, 33 Bcav. 475), or free from 

Be Cole's Will, L. R., 8 Eq. 271 ; and legacy duty and other deductions ( Leth * 
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BEVOCATION OF WILLS. 


CHAPTER VII. 


Implied revo- 
cation by tho 
effect of a, 
codicil reviv- 
ing an earlier 
vE 


bequeathed by the codicil is to stand pari passu in all respects with 
the legacy for 'which it is substituted. Thus, where the legacies 
bequeathed by a will were to be paid free from legacy duty, and 
the testator by a codicil bequeathed to the husband of one of 
the legatees who had died on equal legacy, “instead of” the 
legacy given by tho will to the deceased wife ; it was held by 
Lord Eldon , affirming a decree of Sir J. Leach, V. C., that the 
legacy given by the codicil was an independent, distinct, sub- 
stantive bequest; and, therefore, was not within the exemp- 
tion (j). 

So, where a testator by his will gave to A. and B. an annuity 
of 300/., equally to be divided between them, during their joint 
lives, free, from all taxes and stamp duties, and after tho death of 
one of them, to the survivor during her life, and after the death 
of the survivor, over to C. for lifo. By a codicil tho testator 
revoked the annuity of 300/., and gave A. and B. a dear annuity 
of 100/. each, with benefit of survivorship. It was held, that tho 
gift by the codicil was independent of the gift in the will, and, 
therefore tho annuities were not exempt from the duly (r). 

It is dear, however, that if a testator by his will gives a legacy 
free from duty, and by a codicil, after redting his intention of 
increasing the legacy, revokes it, bequoathing in lieu thereof a 
larger sum to the samo legatcos upon the same trusts, &c., the 
latter is also exempt («). 


Sometimes a codicil has tho effect of impliedly revoking the 
posterior of two wills, by expressly referring to and recognizing 
the prior one as the actual and subsisting will of the tostator. 

Thus, if a testator mokes a will in the year 1830, and at a 
subsequent period (say in 1840) makes another will inconsistent 
with the former, but without destroying such former will, and ho 
afterwards makes a codicil which he declares to be a codicil to 
his will of 1830, this would set up the will so referred to, in 


[bridge v. Tkurlow , ] 5 Boav. 339 ; Sadler 
v. llickarda, 4 K. & J. 302), docs not 
exemptfrom the tax unless the testator 
has elsewhere shown that ho considers 
income tax to bo a li deduction,” 
Turner v. Mullineux, 1 J. & H. 334. 
But a gilt of an annuity without any 
deduction on account of any taxes, &o. 
( Testing v. Taylor, 3 B. & S. 235), or a 
direction to trustees to pay all taxes 
affecting the hereditaments given to the 
devisee (Lord Zovat v. Duchess of Leeds, 
2 Dr. & 8m. 62), exempts the annui- 


tant or devisee from income tax as 
between himself and the testator’s 
estate : and tho exemption does not 
contravene tho income tax acts, ib. 
Wall v. Wall, 15 Sim. 513, appearo to 
be over-ruled.] 

(?) Chatteris v. Young , 2 Buss. 183 ; 
see also S. C. 6 Mad. 30, where the be- 
quests are inaccurately stated. 

(r) Burrows v. Cottrell , 3 Sim. 375. 

(*) Cooper v. Day, 3 Mer. 154. [See 
also Fisher v. Brierley, 30 Beav. 267.] 
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opposition to the posterior will (?) ; and parol evidonoe that tho 
testator actually intendod to refer to the will of 1840 woidd bo 
inadmissible (w). An inaccuracy in regard to the date of tho 
will referred to would not prevent tho application of this doctrine, 
unless the mistake were such os to render it doubtful which of 
the two wills the testator had in view (r). And it seems to 
have been considered, in the Ecclesiastical Court at least, that 
the faot of tho codicil being written on the same piece of paper 
os the prior will (though it does not in terms refer to such will), 
sufficiently indicates an intention to troat that as tho subsisting 
will, especially if (as happened in tho case referred to) tho 
posterior will was out of tho testator’s custody, so that he had 
no opportunity of cancelling it (>r). [But in a case (//) whore 
the reference was to “ my last will dated,” &c. (giving tho date 
of tho first will), it was held that tho will which was really the 
last was meant, and that tho date was a mistake.] 

In applying the doctrine that a reference in a codicil to the prior 
of two wills as the actual will of the testator sots it up against a 
posterior will, it is necessary to bear in mind, that every codicil.is 
a constituent part of the will to which it bolongs ; for in a general 
and comprehensive sense a will consists of tho aggregate con- 
tents of all the papers through which it is dispersed ; and, there- 
fore, where a testator in a codioil refers to and confirms a revoked 
will, it is not necessarily to be inferred that ho means to set up 
the will (using tho word in its spocial and more restricted sense) 
in contradistinction to, and in exclusion of, any intermodiato 
codicil .or codicils which ho may have engrafted on it. lie is 
rather to be considered as confirming the will with every codicil 
whioh may belong to it ; and, accordingly in a case (z) whore a 
person made his will, and afterwards executed several codicils 
thereto, containing partial alterations of, and additions to the will ; 
and by a further codicil, referring to the will hg date , he changed 
one of the trustees and executors, and in all other respects 


(t) Lord Walpole ▼. Earl of Orford , 3 
Ves. 402 ; S. C, nom. Lord Walpole v. 
Lord Cholmondeley , 7 T. R. 138 ; [ Payne 
v. Trappee , II Jar. 854, 1 Bob. 583; 
Be Chapman , 8 J sir. 902, 1 Bob. 1.] 

(m) Croatia v. Macdoual, 4 Ves. 610; 
[Payne v. Trappea t supra.] 

(t>) Janaen v. Janaen, cit. 1 Ad. 39. 
(jr) Boyera v. Pittia, 1 Ad. 30 ; see 
also Lord C. B. Eyre 9 a judgment in 
Bamea v. Crowe, 1 Ves. jun. 488; 
Oueat v. Willoaey, 12 J. B. Moo. 2, [2 
Bing. 429. 


(y) Be Lice , 3 P. D. ‘Ill; and see 
Thompson v. Ilempenalall , 1 Bob. 783, 
13 Jur. 814, whoro tho internal ovi- 
donco was sufficient to correct the mis- 
take as to date.] 

(;) Crosbie r. Macdoml , 4 Ves. 610 ; 
see also Cordon v. Lord Reay , 5 Sim. 
274, stated ante, p. 116; [Wade v. 
Naser, 12 Jur. 188, 6 No. Gas. 46, 1 
Bob. 627 ; Be De la Sausaaye , L. R., 3 
P. & D. 42 ; Oreen v. Tribe, 9 Oh. D. 
231]. 
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voke latter. 
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REVOCATION OF WILLS. 


cnzARXB vn. 


Does it revive 
the latter if 
previously 
revoked? 


expressly confirmed the will, this confirmation of the will was held 
not to revive the parts of it which were altered or revoked by the 
preceding codicils : Sir It, P. Arden, M. R., observing, that if a 
man ratifies and confirms his last will, he ratifies and confirms 
it with every codicil that has been added to it. 

[But the doctrine of Burton v. Newbery (a) is, that where by 
codicil a “ will ” is referred to by date, it is a reference to that 
instrument alone exclusive of any intermediate codicil. And 
Crosbie v. Macdoual is troatcd as a case where the intermediate 
codicil was not revoked, rather than os one where it was actively 
confirmed (6). According to this, the direct action of the latest 
codicil is upon the instrument called a will, and on that only. 
The codicil is left untouched, and oporates by its own inhorent 
force, if it has any ; and tho ultimate result is, that the will is 
confirmed as modified by the codicil (c). If that is the oorrect 
view of the case, it will not govern one where tho intermediate 
codicil has previously been revoked with the will to which it 
belonged, and where, therefore, it has no force oxcept such, if 
any, os may be supplied by tho subsequent codicil : and Burton 
v. Newbery deciding that a mere reference by date to an unre- 
voked will does not set up an invalid codicil to that will, goes 
far to decide also that in the case supposed the intermediate 
codicil would not bo reinstated. However, Sir R, P. Arden's 
language, which has been adopted by later judges (d), implies a 
more intimate connection between will and codioil, and a more 
aotive operation upon the latter by an instrument referring to 
and confirming the will, though dosoribed by its date, than Sir 
O. Jmel would appear to admit or approve. Where, however, a 
testator referring to his will by date revokes it, tho case is 
different, because there the prinoiple applies that a clear disposi- 
tion is not to be revoked except by clear words (c).] 

In one case in the Ecclesiastical Court it was held, that the 
mere fact of the testator ratifying his will and certain specified 
codioils, did not of itself amount to on implied revocation of other 
codicils not so specified (/). But, in another case, the Court 

[(a) 1 Oh. D. 234, ante p. 117. ultimate result (viz., the unavoidable 

(6) Tho M. R. is even reported to revocation of the second wHl), is dif- 
have said that Crosbie v. Macdoual ferent. 

“ goes to this, that a mere reference to (il) Sir J Hannen, in Re De la Bout- 
an instrument with a date is not a re* sage, L. R., 3 P. & D. 42, and Sir JE. 
ference to the subsequent instrument," Jwy, Omn v. Tribe, 9 Ch. D. 238. 
p. 240. (#) Per Fry, J., 9 Ch. D. 237, citing 

( 0 ) Where the first of two inoon- Farrer v. St. Catharine's College , L. R., 
sfotent wills is set up, the modus 16 Eq. 19.] 

operand! would be similar, though the (/) Smith v. Cunningham, 1 Ad. 448. 
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arrived at a differentoonclusion, on a comparison of the contents chirk* to. 
of all the instruments, and looking at tho oonduct of the testatrix 
in relation to them (g). 

Such questions may occur even. in regard to wills made sinoe Doctrine ns 
the year 1837 ; for though tho 22nd section of the recent sto- 
tute (A), prevents tho revival of a revoked will, except by re-exe- ***• new kw 
cation, or by “ a codicil showing on intention to rovivo the some,” 
and, therefore, no such effect would follow from tho mere revo- 
cation of a posterior revoking will ; yet it still holds, according Recognition 
to the dootrine of Lord Orfoi'd’s case, that a recognition in a Provoked Lm 
codicil of the earlier of two inconsistent and undostroyed wills, may revive it; 
by dote or otherwise, os the will on which the codicil is founded, 
shows an intention to revive suoh earlier will (*')• [It has been but such will, 
decided, however, that if tho earlior and revoked will has beon 
destroyed by the testator or by his authority, it cannot be thus 1“ expi- 
re vived, though its oontents might be satisfactorily proved from ontc ‘ 
other sources : on the ground that the will being non-existent 
as well in fact os in law, this would bo to moke a new will with- 
out tho formalities required by sect. 9 of tho statute (/•). And 
tho reference to the earlier will being insufficient to effect its 
revival, is insufficient also, of itself, to effect the revocation of 
the later will (/) ; on tho principle alluded to at tho commence- 
ment of this section that an instrument inoperative to effect its 
direct purpose (viz. revivor) does not givo effect to an intention 
(viz. revocation) of which nothing is known but by that pur- 
pose (m). 

Tho latter part of sect. 22 provides, that “ when any will or 
codicil which shall be partly revoked and afterwards wholly re- 
voked shall be revived, such revival shall not extend to so much 

(?) Greenough v. Martin, 2 Ad. 239. his presence and by his authority. I 

S And see Be Reynolds, L. R., 3 P. & D. say nothing as to what would bo the • 

5. effect if tho instrument had beou 

(h) Anto, pp. 140, 145. destroyed without his knowledge; that 

(*) Bayne v. Trappes , 11 Jur. 854, 1 question may ariso another day.” Per 
Rob. 583 ; Be Chapman , 8 Jur. 902, Crcsswcll , J., in Rogers v. Goode nough . 

1 Rob. 1 ; Be M l Cahe , 31 L. J. Prob. (/) Rogers v. Goodenough , 2Sw. & Tr. 

190; Re Reynolds , L. R., 3 P. & D. 342, 31 L. J. Prob. 49. But sec Hale 
35. Sir/. Wilde has expressed a con- v. Tokclove , 2 Rob. 318, 14 Jur. 817 ; 
trarv opinion ; see his judgment, Re Newton v. Newton , Law Times, Oct. 

Steele , L. R., 1 P. & D. 675 ; sed qu. 26, 1861, reversed on app. 12 Ir. Ch. 
tiie statute is there not quite accurately Rep. 1 18 ; in both of which cases the 
represented. codicil, besides reference to tho earlier 

(k) Hale ▼. Tokehve , 2 Rob. 318, 14 (destroyed) will, contained on express 
Jur. 817 ; Newton v. Newton , 12 Ir. confirmation thereof, and great stress 
Gh. Rep. 118; Rogers v. Goodenough , was laid on this circumstance by the 
2 Sw. & Tr. 342, 31 L. J. Prob. 49. Court. Sed qu. 

“I limit this, in my judgment, to (w) Ex p. Earl of llchester, 7 Vos. 
cases where tho will has been destroyed 377-8; Rowell v. Rowell, L. R., 1 P. Sc 
by the testator or by some person in D. 209. 
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ohapteb to. [thereof os shall have been revoked before the revocation of the 
~~~~™ whole thereof, unless an intention to the contrary shall be shown. 

Now if partial revocation of a will— as, of a devise of Blockade 
to A. in fee— has been caused by a codicil devising Blockade to 
B. in fee ; and if this codicil has itself been afterwards included 
' in the final revocation of the will, and the “will” is then revived ; 
the devise of Blockade remains revoked unless a contrary inten- < 
tion is shown. The will is restored as modified by the codicil, ■ 
but by a short statutory method, without having recourse to’ the 
•codicil, concerning which the stc^uto is silent; and it may still 
be a question what becomes of the codicil. In Mate v. 
Pickard (») a will and codioil were revoked by marriage, and 
afterwards by another codicil the testator confirmed his “last 
will ” without referring to the date ; and it was held that both 
were revived. At the date of the second codioil there wore 
several alterations (unexecuted it would seem) on the face of the 
will, and it was further held that the will was revived in its 
altered condition.] 

[(i n ) 2 No. Cas. 406. See also Rc of which, however, waft sect. 22 men- 
Jl VCttbt'i 31 L. J. Proh. 190 ; Re Jlnj- tioned.] \ 

nobis, L. R., 3 P. & D. 35, in neither 
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CHAPTER VIII. 

REPUBLICATION. 


Republication is of two kinds, express and constructive. Ex- Republics- 
press republication occurs where a testator repeats thoso core- Express re 
monies which are essential to constitute a valid execution, with potation. 

. the avowed dosign of republishing the will. "Under the Statute 
of Frauds, to republish a devise of freehold estate required an 
attestation by three witnesses while, on the other hand, a will 
might have been republished with respect to copyholds and 
pefteonalty without any attestation. It is not often necessary, 
however, to inquire os to the republication of wills of personal 
es&te (a), inasmuch as a residuary bequest, even under the old 
law, embraced all that species of property of which the testator 
died possessed ; so that jepublication (which merely causes the 
will to speak and operate from the period of its being republished) 
had no ‘effect in enlarging the operation of such a bequest. 

Constructive republication takes place where a testator, for Constructive 
some other purpose, mokes a codicil to his will ; in which .case 
the effect of the codicil, if not neutralised by internal evidence of 
a contrary intention, is to republish the will. I3y this means, 
under the- old law, lands of inheritance acquired since the execu- 
. tion of the will were often brought within the operation of any 
general or residuary devise contained in such will, and that, too, 
though the-codicil expressed no intention to republish, and though 
it was not annexed to, or declared to be a part of, and did not in 
terms confirm the will, and whether the codicil related to real 
estate or personalty only; the result being precisely tho same os 
if the general or residuary devise had been incorporated into the 
codicil itself (ft). And the same principle applied to a devise of 

(а) As* to the republic&tion of .wills Meredith , 2 M. & Sol. 6 ; Guest v. WiU 
of personalty, vide Long v. Aldred, 3 lasey, 12 J. B. Moo. 2, [2 Bing. 429, 3 
Ad? 48; Miller v. Brown, 2 Hagg. 209. Bing. 614; Skinner v. Ogle, 4 No. Gas. 

(б) Acherley v. Vernon ,• Gom. 381, 2 74, 9 Jur. 432 ; Be EarVe Trust , 4 K. & 

Eq. Ab. 769, |d. 1, 3 B. P. G. Toml. J. 673;] see also Doe v. Davy, Cowp. 

86 ; Fetter v. Fetter , 1 Ves. 437 ; Fig - 168 ; Gibson v. Montfort , 1 Ves. 486. 

gott y. Waller, 7 Ves. 98 ; GoodtiUe v. 

' J.— VOL. I. 
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estatos within a certain locality ; thus, if a testator devised all 
his lands in the county of Kent, and after the execution of his 
will purchased other lands in that county, and then made a codicil 
attested by threo witnesses, 'the intermediately-acquired lands 
(not being otherwise disposed of by such codicil) passed under 
the will (c). 

The circumstanco of the testator having by the codicil expressly 
devised part of his estates purchased since the execution of the 
will, to the uses therein declared concerning his residuary real 
estate, docs not exclude the restfcf such after-purchased estates 
from the operation of the same residuary devise, brought down, by 
the republishing effect of the codicil, to the date of such codicil (d). 
Indeed, when we admit that the effect of the republication is to 
make the will speak from the date of the codicil, it follows that 
on express devise in the codicil of particular lands, acquired since 
the execution of the will, to the residuary devisee, could no more 
oxclude tho other newly-acquired lands from the residuary de- 
vise, so republished, than a devise of particular lands in tho will 
itself could prevent other lands, then belonging to the testator, 
from passing under such residuary clause. 

On the same principle, an express devise for life of the inter- 
mediately-acquired estate, to the person who is residuary dovisco 
in fee in tho will, would not prevent tho reversion in feo in 
the same lands from passing under such doviso to the samo 
devisee, by forco of tho ropublication (c). [In Doe d. March v. 
Marcliant (/), where a testatrix devised and bequeathed all her real 
and personal estate, in an event which happened, to B. J. abso- 
lutely, and afterwards made a codicil, “to bo annexed to” her 
will, by which she noticed that tho event had happened, and that 
she had become entitled to other real and personal estate “which 
was not comprehended in my said will, but which also with my 
other estates and property I now intend to dispose of for the 
bonefit of B. J. (save only tho bequests hereinafter made) for her 
life, with such limitations and in such manner os hereinafter ex- 
pressed, instead of the devise and bequest contained in my said 
will, with a view the better to secure the same to her:” tho 
testatrix then bequeathed some legacies, and devised all her real 


U) Beels/ord v. Tamecott , Gro. £1. (d) Coppin v. Femyhough. 2 B. G. 0. 

493 ; Borneo v. Crowe t 1 Yes. jun. 486, 291 ; Eulme v. HeygaU> 1 Her. 286. 

4 B. G. G. 2; \Yamold v. Wallis, 4 Y. (e) William v. GoodtitU , 10 B. ft C. 

& G. 160; J&ot d. York v. Walker , 12 896, 6 Han. ft By, 767. 

H. ft Weis. 691, and see 1 Wms. [(/) 6H. &Gr. 813; 7 Scott, N.R. 
Saunders, 278, n.] 644. j 
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[and the residue of her personal estato in trust for B. J. for life, chapteb tux. 

with remainder to the children of B. J. living at the death of 

B. J., or failing them, to the brothors of B. J. then living ; but 

did not dispose of the ultimate foot B. J. died leaving neither 

child nor brother surviving her ; and all the estates limited by 

the codicil being thus exhausted, the question was whether tho 

will was republished by tho codicil, so as to includo tho after- 

purchased land in the devise of the fee sirnplo to B. J., or wliethor 

the devise in the codicil, being expressly mado “ instead of tho 

devise” in the will, must bo considered as a revocation of it and 

as a substitution of that contained in tho codicil. It was hold 

that the words “instead of the doviso” might well bo interpreted 

to mean “ instead of so much only of the doviso in tho will as was 

incompatible with the codicil,” and that the disposition of tho feo 

in the will, being thus unaltered by tho codicil, must be considered 

as republished and as operating as well upon tho after-purchasod 

lands as on the other real estate.] 

Perhaps in scarcely any instance has tho republishing opera- 
tion of a codicil been carried to so great a length as in Rowley 
v. Eyton (</), where after-acquired lands, expressly devised by 
the codicil to tho residuary deviseo of tho will, wero hold to bo 
subject to a general charge of debts created by the will. Tho 
testator, after charging his real and personal estato with tho pay- 
ment of his debts, devised the residue of his real and personal 
estato to his son E.; and having subsequently purchased sovcral 
copyhold estates, by a codicil, attested by three witnesses, devised 
them to his said son in fee. Sir W. Grant, M. It., held that tho 
codicil was a ropublication of the will, so as to make tho after- 
purchased lands subject to the devise for payment of dobts ; the 
learned Judge evidently assuming, that if tho specific doviso hod 
been in the will, the lands comprised therein would have boon 
subject to the charge (A). Perhaps it is not quite clear that tho 
decision would have been the same, if tho codicil had devised tho 
lands in question to any other person than tho residuary deviseo 
in the will. 

But of course tho operation of a codicil to oxtend tho deviso Rcpublica- 
in a will made before 1838 to intermediately-acquired lauds bycoutonts*^ 
may be negatived by the contents of the codicil itself indicating gfcodidl 
a contrary intention ; for though the republication takes place 
without positive intention, yet it can never operate in spite of 

la) 2 Mer. 128. (A) On this point, seo [Matlecll v. 

Farrington , 3 D. J. & S. 338.] 

o 2 
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chapter yin, sadi intention. If, therefore, it eon he collected from the 
codicil, that the testator had in his contemplation the identical 
property which was the subject of disposition in the will, and 
that only, the intermediately-acquired lands will not pass under 
the residuary devise in the will. The leading case of this class 
is Boices v. Bowes (*), whioh was as follows : — G. B., in 1749, 
mode a will devising all his lands and hereditaments (with cer- 
tain exceptions) to his wife, and five other persons in fee, upon 
certain trusts. In 1754, he bought and became seised of an un- 
divided part of a freohold property. In 1758, by a codicil duly 
attested, reciting that he hod by his will devised all his lands and 
hereditaments to his wife and the other persons, (naming them,) 
upon trust, he thereby revoked all the above devises, so far as 
related to two of the trustees ; and he thereby gave and devised 
his mid lands, tenements and hereditaments to the remaining 
trustees (naming them), their heirs and assigns, upon the same 
trusts and purposes os he had devised the same by his will ; at 
the same time revoking the legacies he had given to the removed 
trustees. And the testator concluded with declaring the codioil 
to be port of his will. The House of Lords, in conformity to 
the unanimous opinion of all the Judges, held that the will was 
not republished so as to pass lands acquired between the will and 
codicil, on the ground that the word “ said ” confined the opera- 
tion of the oodicil to tho lands whioh had actually been devised 
by the will. Lord Thurlow alone dissented ; the ground of his 
argument being, that the testator, when ho recited his having 
devised all his lands, supposed his after-purchased lands would 
pass ; and that the words “ my said lands,” referred to what he 
had supposed he had conveyed. Lord Eldon, however, showed 
that tho House ought to decide the question, as if the testator 
actually did know that the will had not passed the after-pur- 
chased lands; that when in the codicil he referred to the will 
as having passed all his lands, he did no more than recite his 
former devise ; but that when he came to the operative part of 
the codicil he changed the tense of the verb ; and though in the 
former port he said, “ whereas I have devised,” &o. : yet in the 
latter he said, “ I do hereby revoke, and I do hereby give and 
devise.” If, therefore, by the former words, “ all my freehold 
and copyhold lands,” the testator were understood to include all 
the after-purchased lands, by the latter words of the oodicil he 

(i) 7 T. E. 482, 2 B. & P. 600 ; {Hughu v. Hoiking, 11 Moo. F. 0. C. 

Uughtt v. Turner, 3 My. & K. 666 ; I.] 
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must be understood to be revoking a devise of these lands, which chapter vm. 
he had not at the time the will was made; for his expressions 
of revocation were co-extensivo with the expressions of dovige ; 
these expressions, therefore, unless explained by the context, 
would be unintelligible; but the word “said” clearly showed that 
they were both intended to bo confinod to the lands whioli the 
testator possessed at the time of the will ; and this construction 
rendered them consistent. 

So, in Parker v. Briscoe (k) 9 whore a testator having by his will 
devised his real estate, and subsequently acquired other lands by 
descent, but erroneously supposing them to have passed to him 
and his sons in strict settlement by the will of the lost owner, ho 
by a codicil altered certain limitations in his will, for the express 
purpose of preventing the union of his own estates with the estates 
supposed to be devised ; tho Court concurred in tho argumont 
that the language of the codicil negatived tho application of tho 
devise in the will to tho property in question. 

Again, in Monypenny v. Bristow (/), whore a testator having 
by his will, after certain particular devises, devised all tho residuo 
of his real estate to his brothers A., B., and C., by a codicil, ro- 
citing that he was desirous of making a moro liberal provision 
for his wife, and that she might enjoy tho whole of his real es- 
tates for her life, gave certain lands to his wife, which by his will 
he had given to his brothers, and then devised a certain proporty, 
and all other the real estate, which hy his will he had yiren to 
his brothers , in trust (inter alia) for his wife for life, and subject 
thereto, upon tho trust declared by his will; it was held by Sir J. 

Leach , M.R., and afterwards, on appeal, by Lord Brougham , C., 
that, notwithstanding the generality of the testator’s recited in- 
tention respecting his wifo, tho terms of tho dispositive part of 
the codicil prevented its operating to republish the residuary # 
devise in the will, so as to compriso two freehold houses which 
the testator had, since its execution, acquired. 

The case of Ashley v. Waugh (m) seems to present the extreme 
point to which the doctrine in question has been carried. By 
his will the testator devised all his real estate to A. and B. 
upon trust for sale. By a codicil, after reciting this devise, he 
revoked the appointment of A., and appointed C. to be a trustee 

(k) 3 J. B. Moo. 24, [8 Taunt. 699.] [5 Man. & By. '757. The report of the 

to 2 B. & My. 117 ; Bee also Smith case in B. & Cr. is not correct.] 
v. jjearmer, 3 Y. & Jerv. 278; compare (m) 4 Jur. 672. 

Williams v. Goodtitle , 10 B. & Cr. 895, 
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and executor of his “ said ” will ; and Lord Cottenham thought 
that this case came within the principle of Bowes v. Boms, or, 
at.all events, that it was not so clear that lands intermediately 
acquired passed under tho general devise in the will, by the re- 
publishing effect of the codicil, os that a purchaser ought to be 
compelled to take the title (m). 

[On the other hand, in Doe d. York v. Walker (n), the testator, 
by his will mode before 1838, devised all the lands “ of which 
I am soised or possessed,” &o. at B., to two trusteos upon certain 
trusts; by codicil, in tho year 1838, reciting the devise to his 
trustees upon trust, and that he had determined to appoint 
J. C. as an additional trusteo, he gave and devised all his lands, 
&o., situate at B. aforesaid, “ and described and devised in my 
said recited will,” to the use of J. C. in fee upon the trusts 
of his will, and he directed that his will should be read and 
construed in the same manner and should have the same 
operation and effect in all respeots as if J. C. had been named 
and appointed a trustee thereof in addition to the other trustees, 
and in all other respects he ratified and confirmed his said will. 
Parke , B., in giving judgment, said that if tho oodieil had 
not contained tho last words, tho Court would most probably 
have considered that the case foil within the authority of Bowes v. 
Bowes, and the other oases of a similar kind which we have 
before noticed, but that the true construction of the lost words 
was, that the testator thereby ratifiod and confirmed his will in 
all other respects than those in which ho had altered it by tho 
previous provisions in his codicil, and consequently he might 
be considered as having made a new will of the date of the 
codicil exactly the same as the old will, with the alterations 
contained in the codicil. Tho result was that lands at B., which 
the testator had purchased after the date of his codicil, passed 
by the devise (c).] 


Effect of re- Hitherto, republioation has been viewed only as affecting 

apmapedflo g® nera l devises. In regard to specific devises, the principle, 
devta^ under that the will speaks from the date of the republioation, is to bo 
reoeived with more caution and reserve. It is dear, however, 


[M The rule that a purchaser will 
not do oompolled to take a doubtful title 
is no longer observed, A lexandcr v. Mills, 
L. B., 0 Ch. 124; exoopt, perhaps, in 
oases of doubtful construction, io. 

(n) 12 M. & Weis. 691 ; see aleo per 
Abinger, G. 4 T. & C. 166, 167 ; 
and per Stuart , V. 0., LangdaU v. 


Briggs. 3'Sm. & Gh 246, 262, affirmed. 
8 D. M. & G. 391. 

(o) 1 Viet. o. 26, a. 34. For the pur- 
pose of the question now under con- 
sideration the case was the same as if 
the lands purchased after the date of 
the codicil had been purchased between 
the dates of the will and oodieil.] 
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that the devise of a particular property republished by the re* 
execution of the will, or the execution of a codicil, will, oven 
under the did law, comprise a new estate in that property inter- 
mediately acquired by the testator, and falling within the terms 
of the republished devise. As where a testator, by a will vnnda 
before 1838, devised a leasehold estate for lives, afterwards re- 
newed the lease, and then republished the will, it was held that 
the renewed lease passed under tho devise (p). So, where a tes- 
tator has by such a will devised oertain freehold lands, which 
devise is revoked by a conveyance of the lands to particular uses, 
with the ultimate limitation to the uso of the testator himsolf in 
foe, after which the testator makes a codicil to his will, duly 
attested, but without devising or mentioning tho lands in ques- 
tion, the estate which reverted to the testator on the execution 
of the revoking conveyance, passos by the offeot of the ropubli- 
cation, under the devise (g). 

Republication by oodicil or otherwise, howovor, did not under 
the old law extend a specific gift in tho will to property which 
that gift was not originally intended to ombrace, though answer- 
ing to the some description. Thus, if a testator by a will, made 
before the year 1838, devised his estate called Blaekacro, or be- 
queathed his horse called Bob, and aftorwards sold tho ostato 
or horse and bought another of the same namo, a subsequent 
codicil, made before the year 1838, did not by its republishing 
force mako the devise or bequest extend to the new purchase. 
So it has been repeatedly held that a legacy to a child, which 
has been adeomed or satisfied by a subsequent advancement to 
tho legatee, is not revived by a constructive republioation of tho 
will by means of a codicil, such codicil not indicating an inten- 
tion to revive tho legacy, though containing an express confir- 
mation of the will in the usual general terms (/•). The caso of 
Holmes v. Coghill (*) seems to afford a further illustration of 
the principle. There the testator having, undor his marriage 
settlement, (subject to an estate for life in himself and on estate 
tail limited to his sons in Btriot settlement,) a power to chorgo 
2000/. upon certain estates, executed that power by will duly 
attested. Afterwards he and his eldest son suffered a common 

(ji) Carte ▼. Carte, 3 Atk, 180 ; see ft Cr. 376 ; seo also Drinkwater v. Fal- 
also Alford ▼. Earle , 2 Vem. 209. toner , 2 Vos. 623 ; Crosbie v. Maedoual , 

(q) Jackson v. Hurlock, 2 Ed. 263. 4 Ves. 610 ; [Cowper v. ManteU , 22 Beav. 

fr) Izard v. Hurst, 2 Freem. 224, [2 223.1 

Eq.Oa.Ab.769;] Moncky. lord Monel, (s) 7 Ves. 499; S. C. 12 Ves. 206; 

1 Ba. ft Be. 298; Booker v. Allen, 2 B [see also Jowett v. Board, 16 Sim. 352. 
ft My. 270 ; Fowys v. Mansfield , 3 My. 
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recovery, and limited the lands to uses discharged from the 
power. By the same instrument they limited to the testator a 
power by will to oharge the 2000/. on other lands. Subse- 
quently, he executed a codicil, duly attested, to his will. It was 
contended that this oodioil, by republishing the will, rendered it 
a good execution of the new power. But Sir W. Grant , though 
he admitted the general principle as to republication, held that 
this was not a good execution of the power. “ It speaks,” said 
he, “ only of the power given by the marriage settlement, which 
was as much gone as if it never had existed. There is no way 
in which the will can be made to speak of the new power, for 
a new consideration affecting different estates” (tr). [So, if the 
will refer expressly to the date of its own execution (*), or to a 
particular custom then existing (y), a codicil will not so republish 
it as to make it speak of the later date, or of on altered custom.] 

The same principle, of course, applies to the objects of gift ; it is 
clear, therefore, that a codicil did not, and does not (for here 
the new and old law coincide), by its republishing operation, re- 
vive a devise or bequest, tho object of which has previously died 
in the testator’s lifetime. Thus, if a testator devises lands to his 
nephew John, who dies in the testator’s lifetime, and he after- 
wards has another nephew of the same name, the republication 
of the will would be inoperative to carry the property to the 
second nephew John (s) . The case of Perkins v. Micklethwaite (a), 
indeed, may seem at first sight to contradict this position, for in 
that case a legacy originally designed for a son of the testator, 
who died after the execution of tho will, was hold to belong, by 
tho effect of the codicil, to a subsequently-born son of the some 
name ; but tho express terms of the codicil appear to have 
warranted the construction, since it gave to the latter a legacy, 
over and above ichat the testator had given him by his will . 

The effect of republication can never extend further than to 
give the words of the will the same force and operation as they 
would have had if the will had been executed at the time of re- 
publioation ; it cannot invest with a devising efficacy expressions 


[(w) See accordingly Cowpery.Hantclly 
22 Boav. 223 ; Du Motmmiin v. Shel- 
don, 19 Beav. 389; Hope v. Hope , 5 
Gif. 13. Gf. Gale v. Gale , 21 Beav. 349; 
ante, p. 163. Under the act 1 Viet. o. 
26, s. 24, the power, if general, may be 
exercised although not in existence at 
the time the will was made ; Cofield v. 
Dollard , 3 Jur. N. S. 1203 ; and post, 


Ch. X. ad fin. 

(x) Stillwell v. Mellereh, 20 L. J. Ch. 
356. 

(y) Doe d. Biddulph y. Hole, 16 Q.B. 
848.] 

(s) See 2 Ves. 626 ; see also Doe v. 
JTett, 4 T. B. 601. 

(a) 1 P. W. 276. 
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which originally had none ; and, therefore, where (b) a tostator, 
who was devisee in tail of certain lands, in allusion to them, said, 
“ which, though I could now legally dispose of, I mean fully to 
confirm to the devisees in remainder,” and afterwards suffered a 
common recovery of the lands, to the use of himself for life, 
remainder to such uses as he, by deed, will, or codicil, should 
appoint He then executed a codicil, whereby he expressly 
confirmed the will ; and it was contended, that the effect of the 
whole was to pass the estates in question to the remainder-men ; 
but the Court of K. B. held, that the will contained no devise, 
the expressions rather importing an intention to leave the pro- 
perty alone , than to dispose of it, and that the codioil could not 
alter the construction. 

Though it is quite clear, as we havo seen, that ropublication 
has no effeot in restoring the operation of a specific devise, which 
has failed by the decease of its object in the testator’s lifetime, 
yet it was somewhat doubtful under the old law, whether lands, 
of which a devise in fee had so lapsed, passed by a residuary 
devise in the republished will. This seems to depend on the 
point whether, if the specific deviseo had been dead when the 
will was made, the residuary devise would havo comprised the 
lands expressed to bo given to the person so deceased ; for, if it 
would not, then the lands, tho devise of which subsequently 
lapses, could not, by the effect of the republication, pass under 
the residuary devise ; because republication merely makes tho 
will speak from its own date, and cannot bring within the scopo 
of a devise in tho will any subject which it would not have com- 
prehended, in case tho circumstances under which the republica- 
tion takes place had existed at the period of the original execu- 
tion of the will. In short, the inquiry is no other than simply 
this, whether, under wills made before 1838, a residuary devise 
includes particular lands, the devise of which is void ab initio. 

The [only] authority on the point [appears to be] Doe v. 
Sheffield (c), where the Court of IC. B. treated it as clear, that 
where a testator devised certain lands to the sisters of A., and 
the residue of his lands, not thereinbefore disposed of to B., and 
it turned out that all tho sisters of A. were dead when the will 
was made, the lands in question passed by the residuary clause. 
The real facts of the case, however, as eventually ascertained, 
did not raise the question (d). 

S lant ▼. Wilkins, 10 East, 241. [(rf) Williams v. Goodtitle, as reported 

13 East) 626. . 10 13. & Gr. 896, appears to be an autho- 
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Although, in the* case just stated, the extension of a residuary 
clause to lands comprised in a specific or particular devise in fee, 
which is void ab initio, appears rather to have been assumed 
than discussed, and though, if the matter were res integra, there 
might be ground to contend that a residuary devise, being in its 
nature specific, ought not to extend to any interest in real estate, 
which the will purports to dispose of ; yet, considering how im- 
perfectly this principle has been adhered to, the probability is, 
that a residuary clause would be held (in accordance with the 
notion of tho judges who decided Doe v. Sheffield) to take in all 
that is not offectually disposed of, according to circumstances' 
existing at the making of the will (/) ; and, consequently, that 
in the case of the lapse of a particular devise in fee, succeeded 
by the republication of the will, a residuary clause in the re- 
published will would operate on the lands comprised in the 
lapsed devise. The point, however, cannot be considered as 
settled, and possibly now may never arise, as it cannot occur 
under a will mado since the year 1837 ; tho recent act having 
(sect. 25) expressly and (as proventing all such questions) most 
beneficially oxtended a residuary devise to all property comprised 
in lapsed or void devisos. 

If the residuary devise itself has lapsed, of course the repub- 
lication of tho will is inoperative to impart now efficacy to the 
devise, as well whore the lapso affcots an aliquot sharo only of 
tho residue, as where it ombraces the entirety. Thus, if a tes- 
tator devise the residue of his lands to A., B., and 0., as tenants 
in- common in fee, and A. dies, and then tho testator mokes a 
codicil to his will, by tho effect of which tho will is republished, 
he would nevertheless die intestate as to one-third, since the 
subsisting devise, which originally embraced two-thirds only, 
could never, by tho more effect of tho republication, bo expanded 
into a gift of the entirety (g). [And where by codicil the testator 
revoked the share of one tenant in common, and directed that it 
should “ fall into tho residue and bo disposed of accordingly,” it 
was held that these special words did not contain any gift to the 

[rity that a residuary- devise passed residuo, it f ollowed, of course, that the 
lands, a previous devise of which in the term being void, the residuary devisee 
some win or codicil was void; hut the took on estate in possession; the sole 
report 5 Man. & By. 767, shows that question was, whether the wiUwas re- 
no such question arose ; lands were de- published, so as to pass after-acquired 
vised to trustees for a term of years, (not lands. 

in fee as might bo supposed from tho (f) See however Ch. XX. a. 1, post ; 
report in B. & Cr.) upon charitable and Smith v. Lomas , 33 L. J. Gh. 678. 
trusts; and as the reversion on the (g) See Skrymsher v. Northetfe, 1 Sw. 
term, supposing it a valid term, would 666; He Wood's Will , 29 Beav. 23<k 
have passed under the devise of the 
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[others, or distinguish the case from ono of mere revocation of ohapthr toi. 
the. share (A).] 

The doctrine of ropublication has lost much of its interest BepubHoa- 
under the stat. 1 Viot. o. 26, not, indeed, by the effect of the afootedby** 
provision which dispenses with publication as part of the cere- tho net l 7 
monied of execution (though this may soom to render tho term Viot ’ °‘ 26 ' 
re-publioation scarcely appropriate («)), but by tho operation of 
the enactment, which makos the will speak, in regard to tho 
subjects of disposition, from tho death of the testator : and more 
especially of the provision, which extends a gonoral or residuary 
devise to all the real ostato to which tho testator may happen to 
bo entitled at his doceaso. This, of course, will rondor it unne- 
cessary, in regard to wills made sinco 1837, to havo recourse to 
the doctrine which makes a codicil, by means of its republish- 
ing force, extend a general deviso in a will to aftor-acquirod real 
ostato. 

It is to be remombered, however, that with respect to the 
objects of gift, tho statute loavos tho pre-oxistiug law un- 
touchod ; though, considering how slight an offcct is produood 
by a republishing codicil in this respect (for we havo soon that 
it does not revive a lapsed gift), this forms no very largo excep- 
tion to the remark, as to tho diminished practical interest of 
the doctrine of republication, in connexion with tho now law. 

However, where a will mado before is republished by a codioil Effoot of to- 
made on or since the 1st of January, 1838, or by re-execution, 
in the manner prescribed by the new law, tho offeet of such re- Hin00 
publication will bo most important ; it will not, as heretofore, 
merely extend any general or residuary devise in such will to 
intermediately-acquired real estate, but will, unless a contrary 
intention be indicated, bring within its operation all the real 
estate to whioh the tostator may be entitled at his doceaso, and 
make the will speak, in regard to the property comprised in it, 
from that period ; in short, the codicil (the contents not forbid- 
ding), or the re-execution, will have the effect of subjecting tho 
will for all purposes to the operation of the new act, the 34th 
•section having expressly provided, that every will re-executed, 
or republished, or revived by any codioil, shall, for the purposes 
of the act, be deemed to be made at the time at whioh the same 
ali all he so re-executed, republished, or revived (A). 

[(A) Bumble ▼. Short, 7 Hare, 217, 1 2 Ed. 123.] 

H. & M. 661, n. See for the caae of (») Bat see sect. 31. 

mere revocation, Crettwell v. Chetlyn , [(it) See Winter v. Winter, 6 Hare, 
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oHimavni. [Where a will made since the act is so worded as to exclude 
after-acquired lapds from a general devise, a codicil republishing 
the will has no more effect in altering the effect of the general 
devise, than it would have had if both instruments had been 
subject to the old law (/). 

A singular question was raised in Bunn v. Bunn (m), namely, 
— whether a legacy bequeathed by will dated before 1838, 
would foil, if after that date the will was re-executed in the 
presence of two witnesses, of whom the legatee was one. The 
contention appears to have been that this must be so, because 
the will was now to bo deemed, for the purposes of the act, to 
have been mode at the time of re-exeoution. Sir J. Wtkle said 
it would be a cose of great hardship, but did not decide the 
question. Should the question reour, it will probably be found 
unnecessary to hold that tho legacy is defeatod : for though the 
re-execution is “ a now making of tho will ” (n), the old making 
of it, under which the legacy is claimed, is not thereby merged 
or abolished.] 

It remains only to be observed, that a codicil or re-execution 
may still, as formerly, operate to revive a will which has been 
revoked by marriage, or by a subsequent will, or otherwise ; but 
the remarks on this subject have been anticipated in a former 
chapter (o), to which the reader is rof erred. 

£300; Doe d. York y. Walker, 12 M. & (l) Re Farm, 8 Ir. Com. L. Rep. 

Weis. 691 ; Andrews y. Tamer, 3 Q. B. 370. 

177 ; Skinner y. Ogle, 4 No. Can. 74, (*«) L. R., 1 P. & D. 277. 

0 Jnr. 432 ; Brooke v. Kent, 3 Moo. F. In) 3 Q. B. 178, 12 M. & Wei. 600. 

C. O. 334. («) Ante, p. 188.] 
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CHAPTER IX. 

RESTRAINTS ON THE TESTAMENTARY TOWER. 


Section I. 

Griffs to Superstitious and Charitable Uses . 

[About the period of the Reformation, statutes wore passed to Superstitious 
defeat or prevent dispositions of property to purposes which usefl> what * 
were then accounted superstitious. Thus tho statuto 1 Edw. 6, 
c. 14, after premising that great causo of superstition and error 
in Christian religion was the fantasying of vain opinions con- 
cerning purgatory and masses satisfactory for the dead, declared 
the king entitled to all real (a) and certain corporate personal (ft) 
property theretofore disposed of for the perpetual finding of a 
priest, or maintenance of any anniversary or obit or other like 
thing , or of any light or lamp in any church or chapel. This 
statute affects previous dispositions only. But by the earlier 
statute 23 Hen. 8, c. 10, all uses thereafter declared of land 
(except for terms of not more than 20 years) to tho intent to 
have obits perpetual, or the continual service of a priest or other 
like uses, were made void. But there is no statute making 
superstitious uses void generally (c) : and tho latter statuto 
does not relate to personalty.] Superstitious uses, which are 
not within the letter of these statutes, [and whether they seek 
to affect land or personal estate,] are nevertheless void by the 
general policy of the law ; and, in such cases, if charity be not 
the object, but the design of the bequest be to, secure a benefit 
to the testator himself, (as, to say masses for his soul, &q.,) the 
testator’s own representative (who would be entitled if there 
was no such gift), and not the Crown, would be let in (</). 

[(a) Sects. 6, 6.1 See Mi.- Gen. r. (e) For Sir W. Grant , Cary y. Abbot. 

Vwian , 1 Rues. 226; [Att.^Gen. v. 7 Ves. 495.] 

Fishmonger* 9 Company % 2 Bear. 151, 5 (d) West v. Shuttleworth, 2 My. k K. 

My. & dr. 11. 684. [See also Re Blundell 9 s Trusts t 

(5) Sect. 7. 30 Bea v. 360, better reported 31 L. J. 



206 


GIFTS TO SUPERSTITIOUS 


0HAPT2SB XX. 


Secret trusts. 


Protestant 

dissenters. 


It has been decided, that devisees may be compelled to disclose 
whether they take subject to a secret trust of this nature (e). 

A most extraordinary decision was made on these statutes 
shortly before the Eevolutioh. It was held by Lord Keeper 
North, that a bequest to Mr. Baxter, of 600/. to he distributed 
among sixty pious ejected ministers, [(given, “because I know 
many of them to he pious and good men, and in great want,”)] 
and legacies also to Mr. Baxter, one of them to he laid out in 
his hook entitled “ A Call to the Unconverted,” were void, as 
superstitious (/) ; hut the deoree was reversed by the Lords 
Commissioners. 

It is dear, that not only is a bequest to the poor ministers of 
Protestant dissenters good, hut one having for its object the pro- 
pagation of their religious opinions is also valid ; provided that 
such opinions, although at variance with the doctrines of the 
Established Church, are not contrary to law (</) ; [thus bequests 


[Ch. 62 ; Heath y. Chapman , 2 Drew. 
417 ; Att.-Gen. v. Fishmongers' Com- 
pany, 2 Bear, 161 , 6 M. & Or. 11. 
Boo also an analogous Chinese super- 
stition, Ycap v. Ong, L. R., 6 P. C. 
396. Including the souls of others 
with his own in tho supposed benefit 
will not save the boquost, see s. ec.] 
In West ▼. Shnttleworth there was a 
residuary bequest, and yet tho void 
pecuniary legacies were held to belong 
to the next of kin. On this point, see 
Shanley v. Faker, 4 Vos. 732 ; [and 
observe that in West v. Shnttleworth , 
the residuary legatees made no claim 
to the void legacies, and in fact sup- 
ported tho bequest of them. If tho 
superstitious use hod charity for its 
object, it would be executed cy prfcs, 
see Cary v. Abbot, 7 Ves. 496, and per 
Lord Eldon, 19 Ves. 487. But it is 
not clear that any use (oxcept of the 
kind mentioned in the stat. 1 Edw. 6) 
would now be held void solely as being 
superstitious. In Thornton v. Howe, 
31 Beav. 14, Lord liomilly held that 
even a trust for propagating the sacred 
writings of Joanna Bouthcoto would 
bo enforced by the Court. Those 
writings aver tnat Joanna Bouthcoto 
was with child by the Holy Ghost, 
&o., &e., delusions almost identical 
with those which in Smith v. Tebbitt , 
L. R., 1 P. & D. 398, were held to 
render a woman possessed by them in- 
capable of making a will.] 

(*) King v. Lady .Partington, 1 Salk. 
162, 1 Eq. Ca. Ab. 96, pf. 6; see fur- 
ther as to superstitious uses, Duke Char. 
Uses, 106, 4 Rep. 104, Cro. Jao. 61, 1 


Eq. Ca. Ab. 96, pi. 1, et seq., and Shelf. 

9, where the cases, early and 


Ch. Ub. 89, 
modem, aro collected. [In Head v. 
Hodgens , 7 Ir. Eq. Rep. 17, it was de- 
cided that a bequest in Ireland for masses 
for the testator’s soul was valid: sod 
qu.] 

(/) Att.-Gen. v. Baxter, 1 Eq. Ca. 
Ab. 96, pi. 9, 1 Vem. 248, 2 ib. 106, 
[1 Ves. 637,] 7 Ves. 76. 

(g) Att.-Gen . v. Hickman , 2 Eq. Ca. 
Ab. 193; West v. Shuttleworth, 2 My. & 
K. 684; [and sec statutes 18 & 19 
Viet. c. 81, ss. 2, 3, and c. 86, s. 2.] 
In Doc v. Hawthorn , 2 B. & Aid. 96, 
Abbott , J., afterwards Lord Tcnterden, 
said, that the trust there in question 
of a chapel for the use of a congrega- 
tion of Protestants “assembling under 
tho patronage of the trustees of tho 
late Countess of Huntingdon’s Col- 
lege,” was either a superstitious use 
within 23 Hen. 8, c. 10, or a charitable 
use within 9 Geo. 2, c. 36. But as to 
tho former alternative it is notorious 
that tho Court of Chancery unhesitat- 
ingly entertains suits for carrying into 
effect trusts of places of worship be- 
longing to Protestant Dissenters. The 
prlmtiplcs on which it deals with such 
trusts aro stated with great fulness 
and perspicuity by Lord Eldon, in 
Att.-Gen . v. Pearson, 3 Mer. 363, 
which bears more immediately an the 
position of [Unitarians, as to whom 
see now 7 & 8 Viet. c. 46, and of whom 
Lord Campbell said, 2 H. L. Ca. 863, 
that he had no doubt they would now 
on most occasions be considered as 
Protestant Diqsenters. 
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[to an Unitarian chapel (A), or for the benefit of poor Irvingito 
ministers (t') y or to the minister of a specified Baptist chapel (y), 
ore valid.] 

Before the statute 2 & 3 Will. 4, o. 115, bequests for the pro- 
pagation of the Roman Catholic religion were unlawful (k ) ; but 
s. 1 of that act, after noticing the acts in favour of Protestant 
dissenters, and a Scotch Act imposing penalties on Roman 
Catholics; and reciting, that notwithstanding the provisions 
of various acts passed for the relief of his Majesty’s Roman 
Catholio subjects, doubts had been entertained whether it wero 
lawful for his Majesty’s subjects professing tho Roman Catholio 
religion in Scotland to acquire and hold as real estate tho property 
necessary for religious worship, education, and oharitablo pur- 
poses, and that it was expedient to remove all doubts respecting 
tho light of his Majesty’s subjects professing tho Roman 
Catholio religion in England and Wales to acquiro and hold 
property neoossary for roligious worship, education, and charit- 
able purposes, enacts, “ That his Majesty’s subjects professing 
the Roman Catholio religion, in respect of tlicir schools , places 
for religious worship, education , and charitable purposes in Great 
Britain , and the property hold therewith, and the persons em- 
ployed in or about tho same, shall, in respect thereof, be sub- 
ject to the same laws as tho Protestant dissonters aro subject to 
in England in respect to their schools and places for religious 
worship, education and charitable purposes, and not further or 
otherwise.” By sect. 3, tho act is not to oxtend to any suit 
actually ponding, or commenced, or any property then in litiga- 
tion, in any Court in Great Britain (/). 

It has been held, that the act is retrospective, i.e. that it applies 
to the will of a testator who died before its passing (»0; and also, 
that it authorizes a bequest for tho' promotion of tho Roman 
Catholic religion, as it places persons of this persuasion on tho 
some footing as Protestant dissenters, the diffusion of whoso ro- 
ligious tenets (as already observed) maybe the subject of a valid 
trust. It is settled, however, that the Roman Catholic Relief Act 
has no effect in rendering valid gifts to superstitious uses, as le- 
gacies to priests for offering masses for the repose of the testator’s 

[(A) Shrewsbury v. Hombury, 5 Hare, 145 ; [ 'Gates v. Jones, oit. 2 Vera. 266. 

iol ; Me Barnett, 29 L. J. Ch. 871. ll) Sec also 23 ft 24 Viet. o. 134.1 

(t) Att^Qen. y. Lame, 8 Hare, 32. (m) Bradshaw v. Tasker, 2 My. & K. 

fjf) Att.-Qe n. v. Cook, 2 Yes. 273.] 221; [and see Be Michel 9 s Trusts , 28 

(A) Cary v. Abbot, 7 Ves. 490; see Beav. 32; but Sir B, Sugden questioned 
also 4 Yes. 433, 6 Yes. 566, 1 Ba. ft Be. this decision, 1 D. ft War. 380.] 


OIEAFTBB XX. 


Stat. 2 ft 3 
Will. 4, o. 
116 . 


Roman 
Catholics 
placed on • 
saxno footing 
as Protestant 
dissentors in 
rospoot of 
tlicir schools, 
&o. 


Bequest for 
propagation 
of Itoman 
Catholio re- 
ligion. 
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CHAFTXOriZ. 


Public policy. 


Jows. 


What are 
oharitable 
uses. 

Stat. 43 Eliz. 
c. 4. 


GIFTS TO SUPERSTITIOUS 

soul, &o. (») ; [nor, it is presumed, would it render valid such 
a trust as that whieh was the subject of discussion in De 
Themines v. De Bonneval (o), namely, for printing and publish- 
ing arbook which taught that the Pope had in all ecclesiastical 
matters a supremacy which was paramount even to the authority 
of the temporal sovereign. The case arose before the statute 
referred to, but Sir J. Leach rested his decision entirely on the 
ground that to allow such a publication was against publio 
policy. 

Jews also are now by statute 9 & 10 Yiot. c. 59, placed on the 
same footing os Protestant dissenters (y>).] 

Charity has been defined to be a general public use ( 7 ). In 
order to ascertain what are charitable purposes, recourse is 
usually had to the preamble of the statute 43 Eliz. c. 4, which 
enumerates various kinds of charity: viz. the relief of .aged, 
impotent, and poor people (;•), maintenance of sick and maimed 
soldiers and mariners, schools of learning (s), free schools and 
scholars in universities ; repair of bridges, ports, havens, cause- 
ways, churches, sea-banks, and highways ; education and pre- 
ferment of orphans ; the relief, stock, or maintenance for houses 
of correction ; marriages of poor maids ; supportation and help 
of young tradesmen, handicraftsmen, and persons decayed; 
relief or redemption of prisoners or captives (t ) ; and aid or ease 
of any poor inhabitants, concerning payment of fifteens, setting 
out of soldiers, and other taxes. 

Charity is not confined to the objects comprised in this enu- 
meration ; it extends to all cases within the spirit and intendment 
of the statute. Thus, gifts (if) , for the erection of water-works for 
the use of the inhabitants of a town (%) ; to bo applied for the 
“good” of a place (y), [or for “charities and other publio purposes 


(fi) West v. Shuttleuorth , 2 My. & 
K. 684.. [Re Blundell 9 s Trusts, SOBeav. 
360 ; Heath y. Chapman , 2 Brew. 417. 

- (o) 6 Bliss. 288. 

{p) The coses relating to J ews before 
this act were, Da Costa v. De l J as, Amb. 
228, 1 Dick. 258, 2 Ves. 274,276, 7 Ves. 
76, 2 Sw. 487, 2 J. & W. 308 ; and 
Straus y. Goldstnid , 8 Sim. 614. T^e 
only difference between 2 & 3 Will. 4, 
o. 115, s. 1, and 9 & 10 Viet. o. 59, s. 2, 
is the omission from the latter enact- 
ment of the words, 11 and the persons 
employed in or about the same”: which 
appears immaterial to the purposes of 
this Treatise. This enactment also has 
been held to be retrospective, Re Michel's 
Trusts, 28 Bcay. 32. J 


(?) Amb. 651. 

Ur) Hash y. Morlcy, 5 Beay. 177. 

W Att.-Gen. y. Nash, 3 B. G. O. 
687. 

(t) Does not include prisoners for 
crime, as poachers, Thrupp v. Collett, 
26 Beav. 125. A bequest for such a 
purpose is against publio policy and 
void. 

(m) It makes no difference that the 
fund is raised by tax on the inhabitants 
of the town; the purpose alone is the 
criterion, Att.-Gen. v. Eastlake, 11 
Hare, 205.] 

(x) Janes v. Williams, Amb. 651. 

(y) Att.-Gen . v. Earl of Lonsdale, 1 
Sim. 105; [Att^Gen, v. Webster, L.B. 
20 Eq. 483. 
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mi” a parish («)], or for the general improvement of a town (a), 
or for the establishment of a life-boat (/>), or of a botanical 
garden (c) ; to the trustees and for the benefit of the British 
Museum (d ) ; [to the Boyal, the Geographical, and the Humane 
Societies (*)] ; to the widows and orphans (/), or the poor inhabit- 
ants ( g ) of a parish, (“ poor ” being construed those not receiv- 
ing parochial relief (A) ) ; to the churchwardens in aid of the poor’s 
rate (i) ; to the widows and children of seamen belonging to a 
port (A) ; [to “poor credible industrious persons, residing at A., 
tfith two children or upwards, or above fifty years of age, 
maimed or otherwise unable to get a living” (/) ; for preaching 
a sermon, keeping the chimes of the church in repair, playing 
certain psalms, and paying the singers in church (m ) ; for 
building an organ gallery in a church (w), or repairing and 
ornamenting a chancel (o), or repairing a memorial window and 
mural monuments in a church (p) ; for endowing or erecting a 
hospital (q) ; to a society formed principally for teaching poor 
children and nursing the sick (r) ; to found prizes for essays (*)•; 
to deserving literary men who have been unsuccessful (t) ; for 
letting out land to the poor at a low rent («) ; for tho increase 
and encouragement of good servants (r); for tho benefit of 
ministers of any denomination of Christians (y ) ; or for' the 


[(s) Dolan v. Macdermot , L. R., 6 Eq. 
60, 3 Gh. 676.] 

,(a) Mow se v. Chapman, 4 Vcs. 542; 
Att.-Gen. v. ILeelis, 2 S. & St. G7 ; 
[Mitford v. Reynold s } 1 Phil. 185.] 

(b) Johnston r. Swann , 3 Had. 457. 

(c) Townley v. Bedwell , 6 Vos. 194 ; 
[but it is not clear that it would havo 
boon so decided unless the testator had 
signified his expectation that tho gar- 
den would be a public benefit.] 

(rf) British Museum v. White, 2 S. & 
St. 595. 

[(*) Beaumont y. Oliveira, L. It., 6 Eq. 
534, 4 Ch. 309.] 

(/) Att.-Gen. y. Comber, 2 S. & St. 
93 ; [ Thompson y. Corby, 27 Beay. 649.] 
(g) Att.-Gen. y. Clarke , Amb. 422, 
also 14 Ves. 364. 

(A) Bishop of Hereford y. Adams , 7 
Ves. 3&4; Att.-Gen. y. Wilkinson, 1 
Beay. 372 ; [and see Att. - Gen. y . Bovill, 
1 Phfil. 762 ; Att.-Gen. y. Corporation 
of Exeter, 2 Buss. 45.1 As to a gift to 
tike inhabitants o I a place, see Rogers y. 
Thomas , 2 Kee. 8. 

J t) Doe y. Howell , 2 B. & Ad. 744. 
k) Dowell y. Att.-Gen., 3 Her. 48. 
(0 Russell y. KeUett, 3 Sm. & Gif. 
.. It was held first, that the £ift 
pointed to individuals, and some having 


died before payment, that there could 
bo no execution cy-pres ; but secondly, 
that the gifts were charitable, and did 
not pass to the representatives of those 
who, though they survived the testatrix, 
died before payment. See Mahon v. 
Savage, l Sen. & L. Ill, stated post, 
Ch. XXIX. 

(m) Turner v. Ogden, 1 Cox, 316 ; so6‘ 
also Durour v. Motteux, 1 Ves. 320. 

(«) Adnam v. Cole, G Beav. 353. 

(o) Jloare v. Osborne, L. B., 1 Eq. 
685. 

(p) Hoare v. Osborne, sup. ; Re Rig- 
ley's Trust, 36 L. J. Ch. 147. 

(q) Delham v. Anderson , 2 Ed. 296, 
1 B. C. C. 444; Att.-Gen . v. Kell, 2 
Beav. 575. 

(r) Cocks v. Manners , L. B., 12 Eq. 
674. 

(s) Barter v. St. Catharine' e College , 
L. B., 16 Eq. 19. 

(0 Thompson v. Thompson, 1 Coll. 
395. 

(u) Grafton*. Frith, 15 Jur. 737, 20 
L. J. Ch. 198. 

(x) Loseombe v. Wintringham, 13 
Beav. 87. 

(y) Att.-Gen. v. Hickman, 2Eq.Abr. 
193 ; Att.-Gen. v. Gladstone, 13 Sim. 7 ; 
Att.-Gen. v. Cock, y. 2 Ves. 273; Att.- 
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[benefit, advancement, and. propagation of education and learning 
in every part of the world (s) ; for establishing and upholding 
an institution for the investigation and cure of diseases of quad- 
rupeds and birds useM to man, and for maintaining a lecturer 
thereon (a ) ; and gifts in aid of the public revenue of the state (b ) ; 
and finally, gifts for any purpose whioh is either for the publio 
or general benefit of a place (c), or tends towards publio religious 
instruction or edification (d)], have been respectively held to be 
charitable. [And in this respect the court makes no distinction 
between one sort of religion, or one sect and another. Their 
promotion or advancement are all equally " charitable,” pro- 
vided their doctrines ore not subversive of all religion, or all 
morality (<?).] It is evident from the preceding examples, that, 
to constitute a charity in the legal sense, the poor need not be 
(though they commonly are) its sole or especial objects; on 
which principle, Sir J. Leach treated a school for the educa- 
tion of gentlemen’s sons, as a “ school of learning” within the 
statute 43 Eliz. (/). 

[A gift to procure masses for the soul of the testator and 
others is not charitable (g) ; nor is a gift to a convent of nuns 
whose sole object is the sanctifying their own souls, and not 
performing any external duty of a charitable nature (A) ; nor a 
gift for the erection or repair of a monument, vault, or tomb (*), 


{Gen, v.Lawcs, 8 Hare, 32 ; Shrewsbury 
v. Hornby , 6 Hare, 406; Gi-ieves v. 
Case, 4 B. C. C. 67, 2 Cox, 301, lVcs. 
jun. 648 ; Milhank v. Lambert , 28 Boav. 
206 ; Thomber v. Wilson , 3 Drew. 245, 
4 ib. 350 : bogus if it bo to tho person 
now minister, semb. ib. 351. 

(s) Whicker v. Hume , 14 Bcav. 609, 
1D.M. & a. 50G, 7 H. L. Ca. 124. 
“ Learning*’ was taken to mean 
“being taught:” not “knowledge,” 
which would have been too indefinite. 

(а) London University v. Yarrow , 23 
Bear. 169, 1 Do G. & J. 72. And sco 
Marsh y. Means , 3 Jur. N. S. 790. 

(б) Thellnsson y. Woodford , 4 Ves. 
227 ; Nightingale v. Goulboum , 5 Hare, 
484,2 Phil. 594 ; Newland v. Att.-Gen,, 

3 Her. 684 ; Ashton y. Lord Longdate , 

4 De G. & S. 402. 

(c) Per LordCottenham in Att.-Qen. 
y. Aspinal , 2 My. & Cr. 622, 623 ; Att.* 
Gm. y. Corporation of Shrewsbury , 6 
Beay. 220 ; Att.~Qen. v f Corporation of 
Carlisle, 2 Sim. 437 ; British Museum v. 
White, 2 S. & St. 696.] 

(d) Att.-Gen. y. City of London , 1 
Ves. jun. 243 ; Powerseourt v. Powers^ 
court, 1 Moll. 616 ; [Baker y. Sutton, 1 
Keen, 232; Att+Qen, y. Stepney, 10 
Ves. 22; Temshend v. Cams, 3 Hare, 


257 ; Lloyd y. Lloyd, 2 Sim. N. S. 266 ; 
Wilkinson y. Lindgren , L. R. 6 Ch. 
670 ; Cocks v. Manners, L. R. 12 Eq. 
685, per Wickens, V. C. 

(c) Per Bomilly, M. R., Thornton y. 
Howe, 31 Boay. 19, 20. In Briggs y. 
Hartley, 14 Jur. 683, 19 L. J. Ch. 416, 
a legacy for the best essay on the 
Sufficiency of Natural Theology when 
treated as a science, was held incon- 
sistent with Christianity, and void. 
But tliis would probably not bo fol- 
lowed. In Pare v. Clegg, 29 Beay. 689, 
the doctrines of Robert Owen (as to 
which see also Bussell v. Jackson, 10 
Hare, 214), were heldby RomiUy, M. R., 
to be visionary and irrationaL but not 
illegal as being irreligious or unmoral. 
The Court is sometimes compelled to 
declare good as a charitable bequest 
what it deems of very doubtful publio 
utility, per Lord Selbome, L. R., 16 
Eq. $4.1 

(f) Att.-Gen. y. Earl of Lonsdale, 1 
Sim. 109. 



(*) Hoars y. Osborne, L. R., 1 Eq. 
686 ; BsBigley'sTrust , 36L. J.Gh. 147/] 
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[whether it he to the memory or for the interment of the donor obavtjb xx. 
alone (J), or of himself and his family and relations (k), unless it 
farms part of the fabrio or ornament of the church (/). Again, 
bequests for purposes of benevolence (»»), or benevolence and 
liberality («), or general utility (o), or for pious purposes (p), 
are not charitable bequests ; and a gift to ono of the chartered 
companies of the city of London to inoreaso their stock of com, 
which they are (or were) compelled to keep for the London 
market, is not charitable, since it is in effect a gift to the 
company absolutely (q). A devise of lands upon trust to dis- nuy ▼. jity. 
tribute the rents on certain days amongst several specified 
families according to their circumstances, as in tho opinion of 
the trustees they might need assistance, has been held not to be 
a devise for a charitable purpose, but a trust for the families . 
named, and good for so long as tho rule against perpetuities 
would allow. How long that was, was not decided (r).] 

In Ommanney v. Butcher (s) tho testatrix declared as to cer- Bequests to 
tain money that she wished it to be given in private charity. priv^tT* 10 
Sir T. Plumer, M. It., held that the words, did not create a trust ohuity bad. 
which could be carried into effect. The charities reoognisod by 
the Court were public in their nature, and such as tho Court 
could see to the execution of ; but hero the disposition was con- 
fined to private charity. Assisting individuals in distress was 
private charity ; but such a purposo could not bo executed by 
the Court or the Crown (t). [So a gift to found a private 


(J) MeUickv. President of the Asylum, (m) James v. Alim , 3 Mer. 17; Re 

Jac. 180 ; [Adnam v. Cole, 6 Beav. 353 ; Jarman's Estate , 8 Ch. D. 684. 

Lloyd v. Lloyd, 2 Sim. N. S. 255 ; Willis (n) Moricc v. Bishop of Durham, 9 

y. Brottm, 2 Jur. 987 ; Trimmer y,Danby, Vos. 399, lOVes. 632; contra by tho 
26 L. J. Ch. 424.] law of Scotland, Millar y. Rowan, 6 Q. 

(it) See [Qravenor y. Hallum , Amb. & Fin. 99. 

643 ;] Doe d. Thompson y. Pitcher, 3 M. (o) Kendall y. Granger, 6 Beav. 3C0. 

A SeL 407, 2 Marsh. 61, 6 Taunt. 359 ; (p) Meath v. Chapman, 2 Drew. 417. 

\Rickards y. Robson , 31 Beav. 244 ; Tho trust was for masses 44 and other 

Fowler y. Fotoler , 33 Beav. 616 ; Moare pious uses:” and it was further held 

v. Osborne, L. B. t 1 Eq. 685 ; Re that even if the latter could, standing 

Rigley's Trust , 36 L. J. Gh. 147 ; Fisk alone, be supported as 44 such pious 

y. Att.-Gm., L. R. v 4 Eq. 621 ; Dawson uses as were charitable,” yet they were 

y. Small, L. R., 18 Eq. 114 J Lord vitiated by being connected with tho 

JBUenborough suggested (3 M. & Sel. direction for mosses. 

407) that although repairing a donor’s (?) Att.-Gen. v. Haberdashers' Com - 

own tomb was not a charitable pur- pony, 1 My. & K. 420. 

pose, it was otherwise where the tomb (r) Liley v. Hey, 1 Haze, 680. But 

was for his family. Bat the statute see Gillam v. Taylor , L. R., 16 Eq. 
had been complied with. [and the later 681; and further as to gifts to poor 
eases admit no such distinction. These relations, post, 213.] 
eases also show that a trust for the («) T. & R. 260. [And see Hash v. 
perpetual repair of a tomb, not being Morley, 5 Beav. 177. 
charitable, is void as a perpetuity. (0 Lord Langdale, M. R., thought a 

(2) Ante, p. 209. bequest 44 for the relief of domestic 

P 2 
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CHAPTER IX. 


Bequest not 
necessarily 
charitable on 
account of 
professional 
or official 
character of 
legatee. 


[museum (w), or in aid of a subscription library (a?), or of a 
friendly sooioty (y), or for the benefit of an orphan school kept 
by an individual substantially at his own expense (*), is not 
charitable. 

A gift to an institution having a charitable object specified in 
the gift, or to the governors of such an institution (a), or to the 
minister of a chapel and his successors (6), will generally be 
deemed a gift for the specified charitable objeot or chapel.] 
But a gift will not be deemed charitable merely from the nature 
of the professional character of the devisee, or on account of the 
testator having accompanied tho gift with an expression of his 
expectation, that the devisee would discharge the duties incidental 
to such character, however intimately those duties may concern 
•the welfare of others, as this merely denotes the motive of the 
gift, and not that the devisee is to take otherwise than bene- 
ficially. Thus, in Doe d. Phillips v. Aldridge (c), where the 
devise was to the liev. A. A., a dissenting minister (described as 
preacher at the meeting-house of L.) for life, the testator adding, 
“And I further expect that ho will, with the help of God, after 
my decease, without delay, settle and forward everything in his 
power, to promote and carry on the work of God at L. aforesaid, 
both in his lifetime and after his decease ; ” it was contended, 
that the devise to A. A. was void, as charitable, being not in his 
individual capacity, but in the character of preacher, and in con- 
fidence that he would discharge the duties of that station. But 
the Court held that it was not charitable, and thought the point 
too clear for discussion. 


S distress, and assisting indigent but 
Lescrving individuals, ” a good chari- 
table bequest, Kendall v. Granger , 5 
Beav. 303. 

(m) Thomson v. Shakespcar , Johns. 
612, 1 D. F. & J. 390. 

(a?) Came v. Long, 29 L. J. Ch. 603, 
2 D. F. & J. 76. 

(y) Re Clark's Trust , 1 Ch. D. 497 ; 
also Re Dutton , 4 Ex. D. 64 (Mechanics’ 
Institute). 

(z) Clark v. Taylor, 1 Drew. 642. 

(a) Per Lord St. Leonards , Imorpo* 
rated Society v. Richards , 1 D. & War. 
294 ; and per Lord Hat her ley, Att.- 
Gen. v. Sidney Sussex Coll,, L. B., 4 
Ch. 730; Re Maguire, L. B., 9Eq 632. 

(b) Grieves v. Case, 4 B. C. C. 67, 2 
Cox, 301, 1 Yes. jun. 648; Thomber v. 
Wilson, 3 Drew. 246, 4 ib. 361. See 
also Smart v. Prujean, 6 Yes. 667 ; and 
Cocks v. Manners, L. B., 12 Eq. 674. 


In the lost case the gift to the con- 
vent, though held not charitable, was 
still treated as a trust for the purposes 
of tho institution; not involving a 
perpetuity, but capable of being per- 
formed by tho existing members 
spending the gift as they pleased ; (as 
to which, see Drown v. Dale, 9 Ch. D. 
78: and cf. Thomson v. Shakespear, 
Came v. Long, Re Clark's Trust, sap., 
which were void for perpetuity). In 
Aston v. Wood, L. B., 6 Eq. 419, a 
legacy “to tho trustees of Zion Chapel, 
to be apportioned according to state- 
ment appending,” no such statement 
forthcoming, was held to fall into the 
residue. The express reference to a 
trust to be declared appears to have 
rebutted any presumption in favour of 
the ohapel J 

(c) 4 T. B. 264. 
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Again, in Doe d. Toone v. Copestake (rf), wliore on estate was Qurtn i*. 
devised to trustees, to be applied by them and the officiating 
minister of the congregation or assembly of the poople collod 
Methodists assembling at L., and os they should from timo to 
time think fit to apply the same ; it was held, that tho deviso 
was not charitable, the application being left to the trusteos still 
more indefinitely than it was in Bishop of Durham v. Moricc, 

[and it was not argued that the trust was restricted to choritablo 
purposes merely because the Methodist minister was appointed a 
trustee (e). 

A legacy payable once for all may be charitable as well as Legacy may 
one given for the creation of a perpetual trust ; as, a legacy to tbongl"iwy! 
the widows and orphans of a namod place (/), or to six honest "Moat on* to 
and sober clergymen that are not provided with a living of 
40/. (g) ; which could not in their nature have proceeded from 
motives of personal bounty to particular individuals. 

But a legacy payable once for all to poor relations (wliioh in- A legacy to 
dudes none more remote than the statutory next of kin (//) ) 
is not charitable (<). If it wore, only such os wero actually poor charitable; 
in contemplation of the court could take(/’); there might be 
many comparatively poor relations, yot none of them would take, 
and the legacy would be appliod cy-pres, or (if tho doctrine of 
cy-prds were thought inapplicable (/) ) would wholly fail; cither 
of which results would probably be a surprise to a testator who 
had intended to benefit his “ poor relations.” 

(<i) 6 East, 328. suffer them to tako by such a deviso 

[(*) In the two cases last stated it was almost to muko a corporation of 
was only decided, that the devisees them, and would keep them in a per- 
could recover at law the property de- pctual schism.* * Elsewhere (l Vcs. 
vised, the trust (if any) not being cha- 636) ho says of tho case, “ Tho Court 
ritable ; whether they took beneficially, held the charitable me was not contrary 
or whether ob trustees for the heir-at- to law.*’ If Baxter lmd declined to 
law, the trust being void for uncer- select, would the gift have been void 
tainty, it was not within the provinco for uncertainty ? 
of tho court to determine. (/<) See Ch. XXIX. 

.(/) Att.~Gen. v. Comber , 2 S. & St. (i) Brunsdm v. Woolredge , Amb. 607, 

93; see also 1 Itmell y.JCellett , 3 Sm. & where by will dated 1757 (see Jt. L. 

Gif. 264. 1764, A fo. 63G), land was given to 

(g) Att.-Gefi. v. Glegg, Amb. 584. poor relations, which, if a charity, 

But see Thomas v. Howell , L. XL, 18 would havo been void by 3G Geo. 2, 

Eq. 198, 209, where it is said that the o. 9 (1736). See also Widmore v. Wood- 
legacy to sixty poor clergymen in roffe , Amb. 636 (stated post, Chap. 

Att^Qm, v. Baxter (stated ante, p. XXIX.), where the L.C.’s arguments 
206), was held not to be charitable, from uncertainty and from degrees of 
Lora Hardwicks'* note of the decision poverty assume that it was not a 
is that it was good, “ as if a legacy of charity. 

those sixty individuals ” (7 Ves. 176) ; (A) Atl.-Gen. v. Duke of Xorthumbcr- 

but that appears to be in answer to land , 7 Ch. D. 745. 

the argument (1 Vera. 219) that 44 to (/) As to cy-pres, see below. 
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cnirnEBix. 


unless in- 
tended as 
a perpetual 
provision. 


Mahon v. 
Savage . 


AH indefinite 
trusts void 
unless for 
charity. 


Bequests for 
charitable and 
other indefi- 
nite purposes 
void altoge- 
ther. 


[But the gift of a fund for the perpetual benefit of poor rela- 
tions has frequently been supported as a charitable trust (m). If 
otherwise it would be void for uncertainty, since it would be 
impossible to confine a trust for relations whensoever existing 
to next of kin by statute. It would also be void as a per- 
petuity, though this is not a recognised ground for varying the 
construction. 

And in the case of a simple legacy the context may show that 
charity and not kinship is the prevailing consideration; as 
seems to have been the case in Mahon v. Savage (»), where the 
bequest was to “ poor relations or such other objeots of charily as 
the testator should mention,” and Lord Rcdcsdale held it to be a 
charitable bequest and not transmissible to representatives. 

The Court does not take upon itself to frame schemes for the 
disposal of money for any other than charitablo purposes. All 
monies, therefore, not bequeathed in charity must have somo 
dofinite object, or must devolve as undisposed of (o), except in 
cases where it may be hold that the trusteo takes absolutely. 
The genoral consideration of such gifts will be reserved for a 
subsequent chapter, as more properly falling under the head of 
gifts void for uncertainty; but it must bo here noticed, that 
where the bequest is for charitable purposes, and also for pur- 
poses of on indefinite nature not charitable, and no apportion- 
ment of the bequest is made by tho will, so that the whole might 
be applied for either purpose, the whole bequest is void. A 
distinction not now recognized was indeed formerly taken, that 
such a bequest was good, if there were trustees named, to whose 
discretion the testator had co mmit ted the carrying out of his 
intentions, and- with whom, therefore, the court would not inter- 
fere (p). Such a distinction will bo found inconsistent with the 
decisions presently noticed ; and it seems now established, that 
the Court will only recognize the validity of trusts whioh it can 
either itself execute or can control when in process of being 
executed by trustees (q). 

Thus,] in Vemj v. Jatnion (r), where a testator gave the residue 

[(m) Isaac v. Defries, 17 Ves. 373 n. ; 399, lOib. 622; James %uAlUn,3M®r. 17. 

White v. White, 7 Yes. 423; Att.~Gcn. (j?) Waldo v. Cayley, 16 Yes. 206; 
v.. Trice, 17 Ves. 371 ; Oillam v. Horde v. Earl of Sitfblk, 2 My. & K. 
Taylor, L. B., 16 Eq. 681 ; Att.-Gen. 69; the latter ease, though decided 
v. Duke of Northumberland, 7 Oh. D. after Vesey v. Jameon, did not notice 
746. See also this distinction made in it ; and see the observations of Cotton* 
Brunsden v. Woolredge, Amb. 608. ham, 0., 1 My. & Gr. 298. 

(n) 1 Sob. & L. 111. (g) Nash v. Morley, 6 Beav. 182.] 

(o) Markov. Bishop of Durham, 9 Ves. (r) 1 S. A St. 69. 
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of his estate to his executors, upon trust to apply and disposo of chafteb n. 
the same in or towards such charitable uses or purposes, person 
or persons, or otherwise, as he might by any codicil, or by me- 
morandum in his own handwriting, appoint, and as the laws of 
the land would admit of ; and, in default, upon trust to pay and 
apply the same in or towards suoh charitablo or publio purposes, 
as the laws of the land would admit of ; or to any person or 
persons, and in such shares, manner, and form as his (the testa- 
tor’s) exeoutom, or the survivor of them, or the exocutors or 
administrators of such survivor, should in their or his discretion, 
will, and pleasure, think fit, or as they should think would havo 
been agreeable to him, if living, and as the laws of the land did 
not prohibit. Sir J. Leach, V. 0., observed, that the testator 
had not fixed upon any part of the property a trust for a chari- 
table use, and the Court could not, therefore, devote any part of 
it to charity; he hod given it to tho trustees expressly upon 
trust, and they could not, therefore, hold it for their own benefit ; 
tho purposes of the trust being so genornl and undefined, they 
must fail altogether, and the next-of-kin become entitled. 

So, in Ellis v. Selby (s), where a bequest for such charitable 
or other purposes as the trustees and tho survivors or survivor 
of them, his oxeoutors or administrators, should think fit, 
without being accountable to any person or persons whom- 
soever for suoh their disposition thereof, was held not to be a 
bequest absolutely devoting the proporty to charity; Sir L. 

Shadwell, V. G., said, “ Here the testator has expressly drawn 
a distinction between charitablo purposes and other purposes; 
and I must, therefore, take it that he meant either charitable 
purposes or purposes not charitable ; but whether the purposes 
not charitable were to be purposes which might give a beneficial 
interest to the trustees, or some other purposes, the testator has 
nowhere made dear. It is uncertain whether the trust was to 
be for charitable purposes or for purposes not charitable. Then 
it is nothing more than if he had given an estate to A. or to 
B., which would be void : and my opinion is, that the gift of 
this portion of the personal estate is void for uncertainty.” 

So in Williams v. Kershaw ( t ), the testator direoted his trustees 
to apply the residue of his personal estate to and for such bene- 
volent, oharitable and religious purposes as they in their discre- 
tion should think most advantageous and beneficial. It was 

(«) 7 Sim. 362, [affirmed 1 My. & [(<) 6 L. J., N.S., Oh. 84,] 6 CL & 

Or. 286.] Fin. 111. 
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obaptbs xx. decided by Lord Cottenham, when M. R., that the gift wabvoid 
for uncertainty. 

[And in Kendall v. Granger («), where the trustees were directed 
to dispose of the residue for the relief of domestio distfess, assist- 
ing indigent but deserving individuals, or encouraging under- 
takings of general utility, in such mode and proportions as their 
own discretion might suggest, irresponsible to any person or 
persons whatsoever ; Lord Langdale , M. B., decided that, the 
gift was void for uncertainty. He said that to make the 
bequest valid, it must be obligatory on the trustees to apply the 
whole (x) of it in charity ; it was not a question whether the 
trustees might apply the fund to a charitable purpose, but whe- 
ther by the words of the will they were bound to do so. To 
make the bequest valid it must be obligatory on them; he 
thought there were older coses, showing that where charitable 
purposes were mentioned, tho Court would have taken care that 
the application should have been made to those purposes, but 
he was bound by the later decisions. 

Nor will the addition of an ascertained object to the charit- 
able and the indefinite objects save the trust: for consistently 
with the will the whole might still bo applied to the indefinite 
object. Thus, in Down v. Worrall (y)> where the trust was for 
charitable or pious uses at the discretion of the trustees or other- 
wise for the benefit of tho testator’s sister and her children ; one 
of the trustees died while part of the fund was still unap- 
pointed (s), and Sir J. Leach , M. B., held that the unappointed 
part was undisposed of and belonged to the next-of-kin. 
parity held Such being the rule, tho terms of the trust will first be olosely 
poseTnof^" examined to seo whother, though not the most oorreot or most 
doubtfS*” 1 * appropriate for describing only a oharitable object, they ought not 
expressions, in fair construction to be so confined. Thus, in Dolan v. Macdcv- 
tnot (a), where the trust was to lay out “ in such charities and other 
public purposes as lawfully might be in the parish of T.,” os the 
trustees should think proper, it was held that the words “ other 
publio purposes ” meant purposes ejusdem generis, ue. oharitable, 
and that they were used only as filling up a description of pur- 
poses whioh, although oharitable within the stat. Eliz. (and in 

[(«) 5 Boay. 303. See also Thomson ( 2 ) No question was raised regarding 
y. Shakespear, John. 612, 1 B. F. & J. the appointed part, but aoooramg to 
399 ; Me Jarman's Estate , 8 Ch. D. 684. the oases, tho bequest was yoid as to 
(a?) See James v. Alim , 3 Mer. 17. the whole. 

(y) 1 My. & K. 661. That “pious” (a) L. R., 5 Eq. 60, 3 Ch. 678. Con- 
uses are not charitable, see Meath y. suit Ellis v. Selby as to the effect of 
Chapman, 2 Drew. 417. omitting the word “ publio.” 
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[that sense inoluded in “ oharities ”) were not within tho popular 
meaning of the word “ charities.” 

Again, in Pocock v. Ait. •Gen. (ft), where a testator, after giving 
several charitable legacies out of a particular fund, directed tho 
residue of it 11 to he given by his executors to such charitablo 
institutions as he should by any future codicil givo the same, 
and in default., of any such gift, then to ho distributed by his 
executors at their discretion;” tho testator made no further 
oodiail, and it was held that the direction in favour of charity 
ran through the whole sentence : that the testator intended to 
ohoose the charitable institutions himself, but that if ho failed 
to do so his executors wero to choose them. 

The foregoing cases, whero tho gifts wore held void for un- 
certainty, must bo distinguished from those where tho bequest is 
for a charitable purpose, and for another ascertained object ; for 
here, even though the amount to be devoted to each object bo 
not specified, and tho apportionment bo left to the discretion of 
trustees, yet the trust is sucli that tho Court can control tho 
execution of it so far as to see that tho trustees appropriate 
no part of tho benefit to themselves; whereas in tho former 
cases tho non-charitablo object, (which may absorb tho whole,) 
is so indefinite os to bo wholly beyond tho control of tho Court ; 
and to hold that such a gift is valid, would bo in effect to hold 
the trustees entitled for their own benefit. 

The objects among whom tho trustees aro to apportion tho 
testator’s bounty being sufficiently definite, are not to be dis- 
appointed by the trustees refusing to exercise their power or 
dying before doing so. In such event, tho Court will divide 
the fund equally among the several objects, upon the principle 
that equality is equity. 

Thus, in At t.- Gen. v. Doyley (c), whore a testator directed his 
trustees and the survivor, and the heirs of such survivor, to 
dispose of his property to such of his relations of his mother’s side 
as were most deserving, and for such charitable purposes as they 
should also think most proper : one of tho trustees declined to 
act, and Sir J. Jekyll , M. II., directed that one-half of the pro- 
perty should go to the testator’s relatives on the mother’s side, 
and the other half to charitable uses. 

So, in Salwbury v. Denton (d), where a testator bequeathed 
a fund to be at the disposal of his widow by hor will, therewith 
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apportion- 
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apportion, 
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oqually. 
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ohattbb ix. [to apply a part to the foundation of a charity school or suoh 
other charitable endowment for the poor of 0 . as she might 
prefer, and under such restrictions as she might prescribe ; and 
the remainder to be at her disposal among the testator’s relatives 
as she might direct : the widow having died without exercising 
her power of apportioning the fund, it was held by Sir W. P. 
Wood, V. 0., that the gift was not void, but that the Court 
would divide the fund in equal moieties. 

In Adnam v. Cole (e), whero a testator bequeathed the residue 
of his' personal estate (consisting partly of leasehold property) 
to trustees upon trust to lay out the samo in building suoh a 
monument to his memory as they should think fit, and in build- 
ing.an organ gallery in the parish church, it was held by Lord 
Langdale , M.K., that the trustees had not rightly exercised their 
discretion in applying the whole to the monument, and he re- 
ferred it to tho Master to ascertain in what proportion the resi- 
due ought to be divided between the two objects. 

This case, it will bo observed, differs from tho preceding, 
in the mode of division adopted by the Court ; tho specific 
naturo of tho objects enabling tho Court to apportion the fund 
between them without resorting to the expedient of cutting the 
knot by equal division. But the case is equally an authority 
against holding the bequest void for uncertainty (/). 

And if, instead of a trust for a charitable and another definite 
object, there be a trust for a -charitable or another definite 
object, as trustees shall appoint, there would be an implied 
trust for both in default of appointment Q 7 ).] 

Policy of early The policy of early times strongly favoured gifts, oven of land, 
regard to to charitable purposes. Thus, not only was no restraint imposed 
charity. on suoh dispositions by the early statutes of wills, but the act of 
43 Eliz. c. 4, as construed by the Courts, tended greatly to 
facilitate gifts of this nature, such act having been held to autho- 
rize testamentary appointments to corporations for charitable 
uses (A), and even to enlarge the devising capacity of testators, 
by rendering valid devises to those uses by a tenant in tail (s) ; 


1(e) 6 Beav. 363. The trust for build- 
ing the organ gallery failed of course 
under 0 Geo. 2, c. 36, so far as it de- 
pended on the leaseholds. 

(/) In like manner, if there are 
several charitable objects, and the share 
of each is undefined, tho Court will 
direct inquiries to ascertain the propor- 
tion due to each, Me Big ley's Trust , 36 
L. J. Gh. 147 ; or, if that, from tho 
nature of the gift, is impiaetioable, 
will snake oqual division among the 


charities, Hoare v. Osborne, L. B. 1 
Eq. 685. 

( 9 ) Brown v. Higgs, 4Ve s. 708, 5 Yes. 
496, 8 Yes. 561 ; Fordyce v. Bridge s, 2 
Phill.497. But see Thompson v. Thomp- 
son, 1 CoU. 399, 8 Jur. 839.1 
(A) Flood's case. Hob. 136. [But see 
1 D. & War. 303, 4, 6.1 
(») Att.-Gm. v. Bye, 2 Tern. 463; 
AU.-Gen. v. Burdett, ib. 766. See also 
3 Gh. Hep. 164. 
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and also by a copyholder, without a previous surrendor to tho curb a. 
use of the will (A*), though it was admitted that the statute did 
not extend to the removal of personal disabilities, such as infanoy, 
lunacy, and the like (A). 

To the same polioy we may asoribe that rule' of construction 
presently considered, by the effect of whioh property once de- 
voted to charity was nevor allowed to be divertod into any other 
channel, by the failure or uncertainty of the particular objects. 

At the commencement of the eighteenth century, howovor, the 
tide of public opinion appoars to havo flowed in an opposite di- 
rection, and the legislature deemed it necessary to impose further 
restrictions on gifts to charitablo objects ; from the naturo of 
which it may be presumed that the practice of disposing by will 
of lands to charity had antecedently prevailed to such an oxtont 
as to threaten public inoonvcnionce. It appears to havo boon 
considered, that this disposition would bo sufficiently counter- 
acted by preventing persons from alioning more of their lands 
than they chose to part with in their own lifetimo ; the supposi- 
tion evidently being, that men wero in littlo danger of being 
perniciously generous at tho sacriflco of their own porsonal en- 
joyment, and when uninfluenced by tho near prospect of death. 
Accordingly, the stat. of 9 Geo. 2, o. 36, (usually, but rather Stat. o Goo. 2, 
inaccurately, colled the Statute of Mortmain,) onaoted, that 36 * 
from and after 24th June, 1736, no hereditaments, or porsonal n 0 hcrodita- 
estate (»») to be laid out in the purchaso of horeditamonts, should y 
be given, conveyed, or settled to or upon any persons, bodios be laid out in 
politio or corporate, or otherwise, for any estate or interest of hcredita^ 
whatsoever, or any ways charged or incumbered, in trust or for *“»*■> *° 
the benefit of any charitable uses whatsoever (a), unless such clmi^odfor 
gift or settlement of hereditaments or porsonal cstato (other {JJjJ 
tbnn stocks in the publio funds) be mado by deed indented (o), than by in- 
sealed and delivered in the presence of two credible witnesses ( p), ^Sedki 3 
twelve calendar months before the death of tho donor, including Chanooiy, &o. 


(k) Rivet? sea**, Moore, 890, pi. 1253. 
3 Gh. Rep. 220. 

g | See Common's ease, Hob. 136. 
m) A voluntary covenant to pay a 
sum to a charity after covenantor’s 
death is void under this Act, so far as 
it would affect chattel real assets, 
Jeffriss v. Alexander, 8 H. L. Ga. 504, 
and see 8. C. as to validity of “ devices 
to evade the statute,” and as to tho 
object of the act ; and Fox v. Lotonds , 
L. R. 19 Eq. 463. As to subscription 
fund, and as to parol declaration of 


trust, see Oirdlestone v. Creed , 10 Haro, 
480. 

(ft) A conveyance of land to church- 
wardens and overseers of a pariah to 
build a poor house, under 69 Geo. 3, c. 
12, is not within the act, Burnaby v. 
Barely , 4 H. & N. 690. 

(o) Tho deed nood no longer be in- 
dented, 24 Viet. c. 9, s. 1. 

(p) In Wickham v. Jf. of Bath, L. R. 
1 Eq. 17, it was held that tho witnesses 
must not only bo present, but subscribe 
the attestation clause. 
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ohattebix. the days* of the execution and death, and enrolled (r) in 
Chancery within six calendar months after the execution, and 
unless such stocks he transferred six calendar months before 
the death, and unless the same be made to take effect in pos- 
session (#) for the charitable uso, and be without any power of 
revocation, reservation (/), trust, &c. for the benefit of the donor, 
or of any persons claiming under him. 

Exception. [Tho 2nd section provides, that purchases for valuable con- 
sideration shall not bo avoided by the death of the grantor 
within the twelve months, leaving, howover, such purchases 
subject to tho other conditions imposed by the act (u). Tho 3rd 
section declares all gifts, conveyances, settlements, of any here- 
ditaments, or of any estate or interest therein, or of any charge 
or inoumbranco affecting or to affect any hereditaments, &c., not 
perfected according to tho act, void. The 4th section excepts 
from tho operation of tho act tho two universities of Oxford and 
Cambridge, and the colleges thereof, and tho scholars upon tho 
foundation of the colleges of Eton, Winchester, or Westminster. 
The 5th section puts a restriction, since removed (#), on the 
number of advowsons to be hold by any such college. The 6th 
section excepts Scotland from the act.] 

What species The act extends to leaseholds and money secured on mortgage, 
wiSmthf whether in fee or for years (y), [or by deposit of title-deeds (s), 

statute. and to arrears of interest on any such mortgage (a)"] : and even 

to judgment debts, so far as they operate as a charge on real 
estate (4). And where a testator had bequeathed his personal 

[(r) As to copyholds, and cases where and other provisions are now permis- 

tho conveyance to trustees is by one siblc. 

deed, and tho declaration of trust by (w) On this Bcction see Trice v. 
another, see 24 Viet. c. 9, ss. 2, 4 ; 25 Hathaway , 6 Mad. 304 ; Millank v. 

Viet. o. 17, ss. 1, 3, 4. A deed con- Lambert , 28 Bcav. 206 ; and 9 Geo. 4, 

voying to a charity lund already in c. 85 ; 24 Viet. o. 9, ss. 1, 3, 4 ; 25 

mortmain does not require enrolment, Viet. c. 17, ss. 2, 5; 27 Viet. o. 13, 

Athlon v. Jones, 28 Bcav. 4G0. s. 4 ; 29 & 30 Viet. o. 57. 

(«) I. e., giving tho right to posses- fxj 45 Geo. 3, o. 101.] 

don, Fisher v. Brier ley, 10 H. JL. Ca. {y) Att.-Gcn. v. Graves , Amb. 165; 

159. As to actual retention of posses- Att.-Gm. v. Caldwell, ib. 635; Att.- 

don by tho donor, not expressly autho- Gen. v. Meyrick , 2 Ves. 44 ; Alt. -Gen. 

rized by tho deed, furnishing evidence v. Earl of Winchelsea, 3 B. C. G. 373 ; 

of a secret reservation, seo S . C. and [5. C. nom. Att.-Gen. v. Hurst, 2 Cox, 

Way v. East , 2 Drew. 44. A lease for 364 ;] White v. Evans, 4 Ves. 21 ; 

years to take effect in possession with- Currie ▼. Eye, 17 Ves. 462. [See s. 8 

m one year is good, 26 6c 27 Viet. c. of the Act, and Toppin v. Lomas , 16 

106.] O. B. 189.] 

(<) This does not preclude the donor (z) Alexander v. Frame, 30Beav. 163; 
from reserving to mmsolf a power of Lucas v. Jones, L. R. 4 Eq. 73. 
regulating tho charity, 2 Cox, 301. (a) Ib. 

See also 1 Mer. 327. [And by 24 Viet. (6) ColVmson v. Eater, 2 B. ft My. 

o. 9. s. 1, certain restrictive covenants 344. [And see Jeffries y. Alexander, 8 

H. L. Ca. 694.] 
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estate upon trusts for a charity, and afterwards contracted to ciuptxb nt. 
sell real estate, it was held that his lion on tho property for the 
purchase-money was “ an interest in land” within the meaning 
of the statute, and accordingly could not pass with tho rest of 
his personal estate (c). 

Again, where A., being entitled to certain sums of monoy Sum charged 
which were to be raised by the execution of a trust for sale of t^iX^and 
real estate, bequeathed all his personal cslato toll., who survived not yet rawed. 

A. , and afterwards died, having bequeathed tho residue of her 
personal estate to charity ; it was contended, that, as tho period 
for raising the sums in question had arrived in tho lifetime of 

B. , (though they were not actually raised until after her decease,) 
it was a breach of duty in the trustees not to raise them, and 
this neglect ought not to invalidate tho gift, especially as tho 
charities had no right to elect to take it as land; but Sir 
J. Leach , V. 0., held, that those sums, constituting an interest 
in land at the testatrix’s death, could not legally be given to 
tho charities (rf). [And it makes no difference, as sometimes sup- 
posed (e), whether B. (in tho abovo case) was alone entitled to 
the wholo proceeds of the land directed to bo sold, and entitled, 
therefore, to take the land unconverted ; or whether ho was 
entitled only to a shore of the proceeds, or to a sum payable 
thereout. In either case, if the real estate has not in fact been 
sold before B.’s death, his interest is then an interest in land 
and within the statute (/). “ It may very well be,” said Lord 
Cairns , “that no one of the several persons entitled to the 
proceeds could insist upon entering on tho land, or taking tho 
land, or enjoying tho land qua land, but tho interest of each 
one of them is, in my opinion, an interest in land” (#).] 

If the pecuniary gift is partly charged upon land and partly Legacy, 
personal, it will be void pro tanto. And thcroforo, where a tos- and^rUy 
tator devised a freehold estate to be sold, and tho produce ap- personal, void 
plied, together with so much of the personal estate as should bo pz ° 
necessary, to secure an annuity of 30/. for tho life of A., and 

(c) Harrison v. Harrison, 1 B. k My. real securities, but which was never bo 
71. [See also Shepheard v. Beetham, invested, bequeathed it to a oharity, 

6 Gh. 13. 697 (lien for premium payable the bequest was held valid. Tho actual 
on grant of loose).] condition of the fund when it fell in 

(d) Att.-Gen. v. Harley , 5 Mod. 321. was the criterion, Re Beaumont' s Trusts, 

[(<) Marsh v. Att.-Gen., 2 J. & H. 32 Beav. 191. 

61 ; Lucas v. Jones, L. B., 4 Eq. 73. (g) Brook v. Badley , L. B., 3 Ch. 

(/) Conversely where a testator, 672. See also AspinaU v. Bourne , 29 

having a reversionary interest in per- Beav. 462 ; Cadbury v. Smith, L. B., 
sanalty, which during the life of the 9 Eq. 43. Thus ShadboU v. Thorton, 
tenant for life (who survived him) was 17 Sim. 49, is overruled.] 
subject to a power of investment in 
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after his death, the principal to go to a charity ; the freehold 
estate not being sufficient to raise the money, it was held that 
the bequest was good as to the residue, which was tQ,be raised 
out of the personal estate (/). 

[By the older authorities the act was held to] extend to every 
description of property savouring of the realty ; as, the privilege by 
a grant from the Crown of laying ohains in the river Thames for 
mooring ships (g ) ; canal sharos (A) ; and money secured by assign- 
ment of turnpike tolls (i), or of the poor’s rateand oounty rates (k). 
[These authorities were followed in comparatively recent times by 
similar decisions regarding money secured by mortgage of the 
rates imposed on the occupiers of houses by improvement commis- 
sioners (l), or by mortgage of railway (»»), harbour (n), dock (o), 
or canal (p), tolls all which ore oommonly called debentures (q). 
All these were held within the plain words of the act, “oharges 
or incumbrances affecting hereditaments.” 

But (( the current of modem decisions is against the older 
cases, and while there is to be discovered an inclination formerly 
to carry the provisions of the act beyond the legislature, the 
tendency of modem decisions has been the other way” (r). 
And it is now settled that shares in all joint stock companies or 
partnerships, whether incorporated or not («), having power to 
hold land for trading purposes (t), where such land is vested in 
the corporation or in individuals (os the oase may be), in trust 
only to use the land for the purpose of profit as part of the 
Btock in trade, even though the undertaking be based entirely 
upon the holding of land, as in the cases of railway, dock, 


</) Wait* t. Wtbb, 0 Mad. 71. 

(g) Negus v. Coulter, Amb. 367. 

I h) Nome v. Chapman, 4 Ves. 642 ; 
[Tomlinson v. Tomlinson 9 Beav. 459.] 
(*) Knapp v. Williams, 4 Ves. 430, n ; 
[Ashton v. Lord Langdale , 4 De G. & 
B. 402.] 

(*) Finch v. Squire, 10 Ves. 41. 

[(f) Thornton v. Kempson, Kay, 692 ; 
Chandler v. NoweU, 4 Oh. D. 651 ; see 
also Nowse v. Chapman, 4 Ves. 542 
(where, however, the form of security 
is not giv en) ; Toppin v. Lomas , 16 C. 
B. 159 (Westminster Improvement 
bonds having the benefit of a general 
mortgage of lands) ; Cluff v. Cluff, 2 
Gh. D. 222 (consol, stock of Mtirop* 
Bd. of Works). 

i si) Ashton v. Lord Langdale, sup. 
f») Ion v. Ashton, 28 Beav. 379. 
p) Alexander v. Frame, 30 Beav. 153. 


(p) Re Lang ham 1 s Trust , 10 Haze, 

(?) If the debenture was in form a 
bond or promissory note for money 
borrowed on the credit of the under- 
taking, but not by assignment of the 
tolls or of the undertaking, it was 
held not within tho act, Myers v. 
Ferigal , 16 Sim. 533 ; and per Wood, 
V. G., Me Zangham's Trust, sup. ; and 
Bunting v. Marriott , 19 Beav. 163 
(Tothill Fields Improvement). 

(r) Per Lord#*. Leonards, 2 D. M. ft 
G. 619. 

(«)' As to companies or partnerships 
not inoorpomfead, see Myers y, Fsrigal, 
11 G. B. 90, 2 D. M. ft (f. 699; Watson 
v. Spratley, 10 Exoh. 222 (oase on the 
Stat. of frauds) ; Naytsr v. Tucker , 4 
E. ft J. 243 ; and the authorities cited 
in thos e oases. 

(<) See 10 ft 11 Viet. o. 78. 
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[market, gas, canal, mining, and land- jobbing oompanios, and ciuhkbix. 
also, of course, where the holding of land is only incidental to 
the business, as in the case of banking and assuranoo companies, 
are exempted from the operation of tho act (><). The exemption 
does not depend on the clause frequently inserted in acts and deeds 
of settlement declaring shares to be personal estate and trans- 
missible as such (x), nor on the nature of the business (y), but 
on the nature of the individual shareholder’s interest. “ The 
true way to test it,” said Lord St. Leonards, in Myers v. 

Perigal (*), “ would be to assume that there is real estate in tho 
company vested in the proper persons under tho provisions 
of the partnership deed. Could any of tho partnors ontor upon 
the lands, or claim any portion of tho real ostato for his private 
purposes ? Or, if there was a house upon the land, could any 
two or more of the members enter upon the occupation of such 
house f I apprehend they clearly could not ; they would havo 
no right to step upon the land; their whole intorest in tho 
property of the company is with reference to the shares bought, 
which represent their proportions of tho profits. No inoum- 
brancer of an individual member of tho company would have 
any such right. In short, a member has no higher interest 
in the real estate of tho company than that of an ordinary 
partner seeking his share of the profits, out of whatever property 
those profits might be found to have resulted.” And tho fact 
that by the dissolution of a company tho shareholders may 
become specifically interested in tho real property is to bo con- 
sidered as a remote event, and no more avoiding a bequest of a 
share to a charity than a like bequest of a simple contract debt 
would be avoided, because it might ultimately become a judg- 
ment debt, and thus a charge upon realty (a). 


[(«*) Att.^Gen. 7 . Giles, 6 L. J., N.S., 
Ch. 44; Sparling y. Parker, 9 Bear. 
460; Walker v. Milne , 11 Boav. 507; 
Thompson ▼. Thompson, 1 Coll. 381; 
Milton y. Giraud, 1 De G. & S. 183 ; 
Ashton y. Lord Langdale , 4 De G. & S. 
402 ; Myers y. Perigal, 16 Sim. 533 ; 
Re Longhorn? s Trust, 10 Haro, 446; 
Edwards y. Mail, 11 Haiti. 1, 6 D. M. & 
G, 74 ; Bennett V. Blair, 15 C. B. (N. S.) 
618 (oom- exchange) ; Hayterv. Tucker, 
4K ft J. 243 (con-book mine) ; Ent- 
wistle y. Davis, L. B. y 4 Eq. 272 (land 
company) ; overruling Ware v. Cumber- 
legs, 20 Beav. 503, and Glynn y. Morris, 
27 Beay. 218. Shares in a railway 
oompaay, whose line is leased to another 
company at a rent, are on the same 


footing, Linley v. Taylor, 1 GifF. 67, 
2 D. F. & J. 8 1. 

(x) 10 Haro, 449. A deed would of 
courso be insufficient for tho purpose, 
Baxter v. Broun, 7 M. & Ur. 216. 
Besides personalty, unless “ pure,” is 
within the act. 

{y) Entioistle v. Davis, L. B., 4 Eq. 
272, stated below. % \ 

(s) 2 D. I. & G. 620. 

(a) See 5 Beav. 442, 2 D. M. ft G. 
620, 7 ib. -525, 10 Exch. 222, 245, 
L. B., 4 Eq. 276. Whether shares of 
the naturo now under, consideration 
are goods and chattels withsfT the 
Bankrupt Act, see Ex p. Vauxhall 
Bridge Company, 1 Gl. & J. 101, and 
Be Lancaster Canal Company, Dikoorth's 
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[This doctrine was fully adopted in EnUmtle v. Davis (J), where 
shares in land companies- established, one for the purpose of 
'buying, improving, letting and selling land, the other for raising 
by subscription a fund out of which every member should 
receive the amount or value of his share for the erecting or 
purchase of a dwelling-house, or other real or leasehold estate, 
(giving satisfactory mortgage security for the advance), were 
held by Sir W. P. Wood not to bo within the statute. In 
neither case could a shareholder claim any portion of the land 
which was hold by the company for the purposes of its business. 

If, in the caso of the second company, an option had been 
given to every shareholder of taking a plot of land, the V. C. 
thought something might have boon said. And if the land 
of a company or partnership be vested in any person in trust, 
not for the purposes of -the undertaking generally, but for the 
individual shareholders or partners in proportion to their shares, 
then such shares are an interest in land within the meaning of 
the act Geo. 2, for then the individual shareholder would have 
power to call upon tho trustee, not merely for his shore of the 
profits, but for part of the very land itself, which, in the cases 
previously considered, ho could not do (c). 

The current of decision regarding debentures has. also been 
reversed. The course taken was this. It was held in Q. B. 
that a mortgage by a railway company by assignment of the 
“ undertaking ” aud tolls would not support ejectment against 
the company. Coleridge , J. said it was a pure question of 
construction ; that tho word “ undertaking ” was ambiguous ; it 
might-possibly include the land ; but if it did, the instrument 
gave tho mortgagee power, if ho took possession, to put an end 
to tho undertaking : which was a monstrous- and improbable 
supposition (d). This was followed by Turner and Cairns , L.JJ., 
who decided that all that the mortgagee could touch under such 
an instrument, was the profits of the undertaking; that the 
undertaking was made over to him as a going concern, and 

[ ca»e y Mont. & Bli. 94. On the nature Spratley, 10* Exoh. 222 ; FoweU v. Jes- 
of shares as qualification for the county sop, 18 C. B. 337 ; Walker v. Bartlett, 
vote, see Baxter v. Brown , 7 M. & Gt. ib. 845. Shares in the Chelsea Watqp- 
198; Bulmer v. Norris i 9 C.B., N.S. 19. works Co. were held (before 1 Viot. e. 
Shares in an incorporated company held 26) to pass by unattested oodidlj Bligh 
not an interest in land within s. 4 of v. Brent , 2 X. & C. 268. 

Stat. of Frauds, Bradley v. Eoldsworth , (5) L. R., 4 Eq. 272. 

3 M. &Wel. 422 ; nor within s. 17, Dtm- (e) Per Wood, Y.C., Hayter v. Tucker, 

ouft y. Albrecht, 12 Sim. 189. So (as to • 4 K. & J. 251. „ 

s. 4) shares in a cost-book mine, Hay- (d) Doe d. Hyatt y. St. Helen's Bail- « 
ter v. Tucker, 4K.&J. 243; Watson y. t cay, 2 Q. B/364. 
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[ plainl y with a view to its continuance, and not so as to givs ouh b tx . 
him any power to break it up or interfere with its manage- r 
ment (e). The two deoisions are perhaps not identical; tho 
former being that the land did not pass, tho latter that, if it did, 
it was only as an ingredient in a going concern. From these 
decisions, however, it was concluded in Attire v. Ilmre (/), that ▼. 
money secured by such debentures was not such a charge on 
hereditaments as was within tho act : for tho mortgagee having faenturm not 
“ no power to take tho land, or enter on tho land, or in any way 010 
to interfere with the ownership, possession, or dominion of tho 
statutory owners and managers,” tho gift of money so secured 
to charitable uses was not within tho mischief against which 
the act* was directed : “ the mischief, and the solo mischief, ” 
aimed at being, it was said, tho making land inalienable. 

It will be remembered that Lord Hcmluivlc vory distinctly Remarks on 
denied that- this was an accurate definition of the objoets of tho 
act (gf. It was an object mentioned in tho title to the act : but 
only there, and the title was no part of tho act. It will also 
be remembered that the mere absence of power “to take tho 
land or to enter on the land ” doos not necessarily take a caso 
out of tho act(/<). Ilowover, the decision in Attree v. Haire 
is convenient, and must be taken to have finally settled tho 
law with regard to railway debentures : for although tho subject 
of gift in that case was debenture stock, no distinction appears 
to have been intended or to be possiblo on that account ; since 
the holder of such stock has by statuto “ all the rights and 
powers of a mortgagee of the undertaking,” except tho right 
to require payment of his principal. The principle of tho deei- Debentures of 
sian is applicable to the debentures of all public bodies with "ff 1 ” ‘’"“I®* 
parliamentary powers and duties to be exercised for tho public 
bppeflt, as harbour, dock, canal, and waterworks companies (/), 
and public bodies constituted for the improvement of towns. 

Growing crops, which pass under a devise of tho land on Growing 

crops. 


[(#) Gardner y. London, Chatham and 
Dover EaUway, L. B., 2 Oh. 201. 

(/) 9 Gh. D. 337. See also Me 
Mitchell** Estate, 6 Gh. D. 655; Waller 
y. JtfiW, 11 Beay. 607. 

(g) Att.-Gen. y. Lord Weymouth , 
Amb. 22. “ That which a man fan- 
dee to be a disoovery of a new and 
correct reading (of a statute) which has 
escaped the attention of eminent men in 
time past, will often, on more mature 
oomdaeration, be found not to have 

J. — VOL. I. 


been overlooked by them, bnt rejected 
for some sufficient reason." Per Lord 
St. Leonards , 1 D. & War. 326. 

B Ante, p. 221. 

Jfoldouoith y. Larctipot t, 3 Gh. 
D. 186; Waller v. Milne, 11 Beav. 
607. The cases of Ashton y. Lord 
Lang dale, 4 Do G. & 8. 402 (railway 
debenture*) , and Chandlvt v. llou ell, 4 
Gh. D. 651 (mortgage of “ works," 
&c. by improvement commissioners), 
must be considered overruled. 

Q 
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[which they are growing, and dearly, therefore, savour of realty, 
are within the act (*). But rent, when due, is in the nature of 
fruit fallen : it is severed from the land, and the right of distress 
is not an* interest in land, hut merely a right to enter and 
enforce payment of the debt by seizure of the chattels there 
found. Arrears of rent may, therefore, be boquoaihed to a 
charity (A). So may tenant’s fixtures, which, on the determina- 
tion of his lease, the testator might oorry away with him (/).] 

Where lands are devised in trust for a charity, the trust not 
only is itself void, but vitiates the devise of the legal estate on 
which it is ingrafted (tn ) ; and therefore, in such oases, the heir 
may recover at law ; exoept where there are other trusts not 
charitable («) ; [or whore the trust is secret, that is, where the 
devisee has vorbally promised to hold in trust for a charity (o) ; 
in either of which excepted oases tho demise comes 'the estate to 
tho trustee,] and tho heir (p) must prosecute his daim in equity. 

Where the conveying of land to a charity is enjoined as a Con- 
ditioiwufiscjwwtf, as whore the devise is to A., on condition that 
he shall convey Whiteacre (part of the dovisedestate) to a charity, 
tho condition alone is void, and the devise is absolute ( q ). 

Though tho statute does not in terms apply to the proceeds of 
land directed to be sold, yet it is settled by construction, that a 
fund of this nature is within. its spirit and meaning (r), on the 
ground, it should seem, that the legatee might have elected to 
take it as land (s) ; and a legacy payablo out of such a fund of 
course shares the same fato (/). Tho act, however; does ex- 
pressly embrace the converse case of money being directed to be 
laid out in land (»), and the prohibition applies not -only where 
the investment in land is expressly dircotod by the will, but also 


^(i) Symonds v. Mm ml Society , 2 Gift 

(A) Fduatth v nail, II Hare! 6, 6 
D. M. &*G. 74, Biook v. Badlcy , L. 
R., 4 Eq. 106 (a mining “rent”), 
Thomas v. J Ignell, L. R., IS Eq. 203. 
U) Johnston v. Suanu, 3 Mad. 467 ] 
\m) Adlxngton v. Cann, 3 Atk. 165; 
Doe d. Burdctt v. 1 Vi xqhtt, 2 B. & Aid. 
710; [Filkmgton v. Boughcq, 12 Sim. 
114 ; Cramp v. Flay foot, 4 K. & J. 479.] 
(a) Willett v. Sandfoid, 1 Yes. 186; 
ace also Doe v. Copestake , 6 East, 328 , 
Doe v. Pitchet , 6 Taunt. 369 ; [. Arnold v. 
Chapman, 1 Yes. 108 ; Young v. Grove , 
4 C. B: 668 ; 2ty#«d. Chtdgey v. Maim, 
16 M. & Weis. 617; Wnghty. Wtlkm, 
,31 L. J , Q. B. 196. 


(<?) Sueettng v. Sheeting, 3 N.R. 240. 
As to secret trusts, post, p. 233.] 

(p) But if the devise were of particu- 
lar lands in fee, and the will contained 
a residuary devise, the failure of the 
former would, under a will made since 
1837, let in the residuary devisee, not 
tho heir. 

(?) Poor v. Miall, 6 Mad. 32. 

[(*) Alt. •Gen. v. Lord Weymouth, 
Amb. 20]; Cut its v. Mutton, 14 Yes. 
637 : Trustees of Brttssh Museum ▼. 
White, 2 S. & St. 696. 

[(«) It is an interest in land, per Lord 
Cairns, L. R., 3 Gh. 674.] 

B Fage v. LeapmgweU, 18 Yes. 463. 
Att.^Gen. v.Meartuell, 2 Ed. 234 ; 
Fr\tchard v. Arftuin, 3 Ross. 468/ 
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where it results from the nature and regulations of the charity curb ec. 
itself (*>). ... 

A recommendation to trustees to purchase land is imperative, Recommen - 
and, consequently, has the same invalidating effeot as a tn»t 
which is mandatory m terms (#)• But, if an option he given to bemaudatary. 
the trustees to lay out the money in land, or upon government 
or personal security (y), [or, generally, to execute the trust in optLnUo 8Ur 
either, of two ways, the one lawful, the other not (s), or, if the or V <X>rso™ d 
regulations of the charity he such that the money bequeathed ourity, the 
might, if the act were out of the way, he applied either in one g!2$? 8t ** 
way or the other •(«), tho bequest is valid. Thus, in Lewis v. 

AUenby (J), a bequest of residue, comprising pure and impure 
personalty, to trustees for division among such charities in 
London or elsewhere in England as they in their discretion 
should- think proper, was upheld on the ground that tho trustees 
had power to name tho charities, and could properly exorcise it 
os to the impure personalty only in favour of such charities as 
were exempted from the act.] It was attempted to bring within 
the scope of this, principle a direction to invest on such mortgage 
securities as tho trustees should approve, which, it was contended, 
authorized the trustees to lay out the fund on mortgages of 
personal chattels* or on Irish or Scotoh real securities (somo of 
which the testator was already possessed of) ; but Lord Langclale, 
considering that thg reasoning savoured too much of refinement, 
held the bequest to be void (c). 

So, if investment in land is the ultimate destination of tho 
money, the bequest will not be protected by tho circumstance of fond '§ tho 


(v) Widmon ▼. Woodroffe , Amb. 63G; 
Midd&onv. Clitherow , 3 Ves. 734. [And 
see Denton y% Manners, 25 Boav. 38, 2 
DeGJI. 675.] 

(jr) Att.-Gen. v. Davies, 9 Ves. 546; 
Kirkband^v. Hudson, 7 Fri. 212 ; [iW- 
kington v. Doughty, 12 Sim. 114.] 

(y) Soreeby v. Hollins, Amb. 211, [9 
Mod. 221 ; Widmore v Governors of 
Queen Anne's Bounty, 1 B. C. C. 13, n.; 
Alt, -Gen, v. Parsons, 8 Ves. 186;] Cur- 
tis y. Hutton, 14 Ves. 537; [Edwards v. 
Hall , 11 Hare, II, 12, 6 D. M. & G. 89 ; 
Dent r. Aljeroft, 30 Beav.335 ; Salisbury 
T. Denton, 3 1. & J. 529; Graham ▼. 
Paternoster, 31 Bear. 30 ; Wilkinson v. 
Barber, L. R., 14 Eq. 90; Morley v. 
Croxon, 8 Ch. D. 166.- 
(e) Mayor of Petersham ▼. Ryder, 18 
Beav. 318, 5 D. M. &G. 350; Baldwin 
?. Baldwin, 22 Bq&v. 419; London Uni- 
versity t. Yarrow, 1 $e G. & J. 72 ; 


Sinnett v. Herbert, L. R., 7 Ch. 243; 
Lewis v. AUenby, L. R., 10 Eq. 668. 

(a) Church Building Society v. Barlow, 
3 D. M. & G. 120; Carter v. Green, 3 
K. & J. 591 ; Denton v. Manners, 2 De G. 
& J. 675, 682. Unless tho x>urposo of 
tho gift bo expressly confined by the 
will to the illegal object; sec last case. 
If tho wiU bo expressly forded to in- 
clude the illegal as well a# tlic legal ob- 
jects, it would seem that thero must ho 
an apportionment, Re Rigley's Trusts, 
36 L. J. Ch. 147 ; Ifoare v. Osborne , L. 
11., 1 Eq. 585, and tho share appor- 
tioned to the illegal object would be 
undisposed of. 

(5) L.R., 10 Eq. 668.] 

(e) Baker v. Sutton , 1 Kee. 224. [Cf. 
London University v. Yarrow , Sup. , where 
a choice between London and Dublin 
was expressly given.] 
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ultimate ob- 
ject, the trust 


Even though 
there be an 
option “ in 
case land can- 
not be conve- 
niently pur- 
chased.*’ 


Legacy valid 
where the 
purchase of 
land -is not 
essential to 
the trust. 


Gift of income 
to establish a 
school; 


— to endow 
ono; 


— to provide a 
school-house. 


provision being made for its suspension during on indefinite 
period ;'and r therefore, a gift of personal estate, to be laid out 
in the purchase of lands, has been repeatedly held to be void, 
although the trustees were empowered to invest the money in 
the funds until an eligible purchase could be made (rf) ; [neither 
will a direction to purchase, though accompanied by a legal al- 
ternative direction for the application of the money in-oase the 
purchase cannot be conveniently made, give the trustees .such a 
discretion as to take the bequest out of the 'statute, where there 
is no impediment to the primary trust but the statute (a).] These 
determinations have clearly overruled Griqimett v. Grimmett (/) ; 
and it seems somewhat difficult to reconcile -with them the more 
recent case of Att.-Gen. v. Goddard {g); 'where a testatrix, after 
bequeathing 1000/. Indian annuities to trustees for charitable 
purposes, added, “as money is of more uncertain value than 
land, I do also give them power to make such purchase as they 
shall think best for perpetuating the gift ; Sir T. Plumer , M. R., 
hesitatingly held the bequest to be valid, though he admitted it 
to be doubtful whether the olause in the will did not amount to 
a direction to purchase land, and whether the discretion extended 
to anything further than the selection of the estate. 

It is dear, that where the will is silent as to the purchase or 
acquisition of land, and the charitable trust or purpose is of a 
nature which admits of its being fully and conveniently executed 
without such purchase or acquisition, the legacy is good. Thus, 
where the testator bequeathed 2,800/. three per cent, reduced 
annuities, and direoted-the dividends to be applied “for and 
towards establishing a sohool,” Lord Loughborough said, that this 
did not inolude the purchase or renting of land: the master might 
teach in his own house, or in the church (A). So, in another case, 
the bequest of personalty, “to be a perpetual endowment and 
maintenance of two schools,” was considered, by Richards, 0. B., 
to be so far good ; though it was rendered void by the addition 
of a recommendation to purchase land (*'). And even where the 
interest of the bequeathed fund was direoted to be applied in 
“providing a proper school-house,” Sir J. Leach, V. 0., thought 


(d) Grieves v. Case, 4 B. C. G. 67, 
Dick. 261, [1 Ves Jun. 648, 2 Cox, 
801 ;] English v. Orde , Duke, Ch. Uses, 
432; Fritehardv.Arbauin, 3 Buss. 468; 
[Mann v. Burlingham , 1 Kee. 236. 

(t) Att.-Gen. v. Hodgson , 16 Sim. 
146.1 

if) Amb. 210. 


( g ) T. & B. 348. 

(A) Att.-Gen. v. WtUiams, 4 B. O.G. 
626, [2 Cox, 387 ;] see dm Att.-Gen. ▼. 
Jordan , Highmore on Mortmain, 226. 
[Also Martin ▼. JTellstead, 23 L.J. Gh. 
927; Hartshorns ▼. Nicholson, 26 Beav. 
68.1 

(9 XirMmkjg. Hudson , 7 Price, 221. 
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ifaaty m the intention might be executed by hiring a house, with- chap tkb ix. 
out the necessity of purchasing land, the bequest was valid ; ~ 
and that, too, though the will contained expressions showing that 
the testator contemplated the perpetuity of the charity (k). So, 
where the trustees were expressly directed to apply the income 
of a charity fund in the purchase or rental of an appropriate 
building (/)• 

[Much reliance was in these cases placed on the circumstance Contra -where 
that the purposes of the will were to be answered out of the Sudinfcen^od. 
annual income as it arose, leaving the principal untouched. Where Capital, to 
a legacy was given towards “ establishing ” a school near tlio J*^. 8h a 
Angel Inn at B., provided a further sum could he raised in aid 
thereof if found necessary ; Sir O. Turner , V. 0., said that the first 
words indicated on intention to occupy a site in the neighbour- 
hood referred to ; and that the latter words removed all doubt, 
showing that the establishment of the sohool was not to be by a 
succession of small payments, but by the immediate expenditure 
of a* sum of money. lie thought it clear that the intention was 
that land should be purchased (m). 

So, in Dunn v. Boimas (n), where a testator bequeathod a sum —a hospital; 
of money to the mayor and corporation of N., in trust for the . 
purpose of {t establishing ” a hospital for twelve poor widows, 
with a monthly allowance of twenty shillings to each, the surplus 
to be applied in providing for them coals, clothing, or other 
necessaries ; and he declared that the bequest was to be carried 
into effect at the death of his sisters, or during their lives if they 
should think proper, in which case they should be allowed td 
name the first inmates, Sir W. P. Wood, V. C., held that the 
only way in which the trust could be executed, was to buy a 
house with part of the fund, and that the reference to “ surplus 
income” was not sufficient to alter this plain conclusion. 

And in Tatham v. Drummond (o), a bequest of money to bo — aslaughter- 
applied towards the t( establishment ” of slaughter-houses in the 0U^M,, 
neighbourhood of London was held void by Lord Westbury, who 
thought it could npt be doubted that if there were no Statute of 
Mortmain, a bequest to “ establish” a charity such as a school or 
a hospital in any parish or district would be carried into effect 


i lk) Johnston t. Swann, 3 Mad. 467 ; 
ana see Grafton v. Frith , 16 Jur. 737, 
OL.J. Ch. 198.] 

(A Davenport v. Mortimer, 3 Jur. 287, 
(V.C, SkadweUS. 

l(m) Att.-Gen. r.Hull, 9 Hare, 647; 


and see Att.-Gcn. v Hodgson, 16 Sim. 
146 ; Longstaff v. Menneson, 1 Drew. 
28; Me Ctaneg, 16 Bear. 296. 

J 1 K. & J. 696. 

4 D. J. & S. 484, reversing 
F, V.C., 33 L. J. Ch. 438. 
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’—to found a 
chapeh 

’Legacy to en- 
dow churches, 
schools, &c. 
good. 

“ Institu- 
tion.’ 9 

Legacy to be 
applied in 
erecting or 
building, bad. 


condition that 
legatee pro- 
vides land, 
void. 


[by the purchase of land and the erection of buildings thereon 5 
and he adopted Lo$L Loughborough's rule (p) that the Court -would 
not alter itsoonoeption of the purposes of a testator merely because 
they happened to fall within the prohibitions of the statute. 

* So a bequest to “ found” a chapel (q) is piim& fade void. 

But a bequest to “endow” churches and chapels in populous 
districts (r), or to “ support ” a school at A. (s), or to “ found a 
charitable endowment” (rf), is good. A bequest to establish an 
“institution” may also bo good if the purpose of the institution 
as described does not require the purchase of land (?«).] 

It has been much questioned whether a bequest of moneys to 
be applied in the “ erection” of a school-house or other building, 
for charitable purposes, is bad, as involving a trust to purchase. 
Lord JIanlmckc considered that if the trustees could get a piece 
of ground givon to them, so that land need not be purchased, the 
gift was good (x ) ; but tho contrary is now settled (y) : [and to 
make such a bequest valid, the testator must either point to land 
already in mortmain, or he must forbid the purchase of land (s). 
Thus, in Matlicr v. Scott ( a ), where a testator bequeathed a legacy 
to trustees, -with a request that they would entreat the lord of the 
manor to grant land for building .almshouses, Lord Laugdale, 
M.R., held that the language of the bequest was not sufficiently 
expressed to exclude a purchase, and therefore the gift failed]. 
And it is equally clear that a legaoy, [on condition that the 
legatee provide land for effecting the testator’s object, is void, as 
being in truth a purchase of the land from the legatee (().] And 
it would not avail, that charity legatees, by whom a fund ife 
directed to be laid out in the erection of buildings, possess and 
offer to appropriate for the purpose land already in mortmain, 
unless the bequest were so framed as not to admit of a new 


^(.p) Alt. -G 111 . v. William, 2 Cox, 

(q) Hophins v. Phillips, 3 Gif. 182. 
ir) Edwards v. Hall, 11 Hare, 1, 6 
D. M. & G. 74. 

(«) Motley v. Crown, 8 Ch. D. 156 ; 
Kirkbanh v. Hudson, 7 Pri. 221, per 
Jiichards, G.B., trap 

U) Salisbury v. Denton, 3 K. & J. 
529. 

(m) Baldwin \ Baldwin, 22 Beav. 
413 (trust to provide annuities for in- 
digent persons, with directions for the 
management of the “ institution"). 
And see per Lord Cranworth, London* 
University v. Yarrow, 1 De G. & J. 81, 
but qu., for that was a hospital for 
aninuus.] 


{*) Vaughan v. Farrcr, 2 Ves. 162 ; 
Alt. -Gen. v. Bowles , ib. 647, [3 Atk. 
806.] 

(y) Toy v. Toy, 1 Cox, 163; [Pelham 
v. 'Anderson, 2 Ed. 296, 1 B. C. C. 444, 
n.;] Att.-Gen.v. Hash, 3 B. O. O. 688; 
Att.-Gm. v. Whitchurch, 3 Ves. 144; 
Chapman v. Brown , 6 ib. 404; Att,~ 
Gen. v. Parsons, 8ib. lSQfAtt.-Gen. v. 
Davies, 9 Ves. 535 ; Pritchard v. Ar* 
bouitt, 3 Buss. 458; [AU.-Gen. r. Hodg- 
son, 16 Sim. 146 ; Smith v. Oliver, 11 
Beav. 484. 

(s) Att.-Gcn. v. Davies, 9 Ves. 544; 
Pratt v. Harvey,, L. B., 12 Eq. 544. 

[a) 2 See. 172. 

ft) Ait. -Gen . f. Davies, Jf Ves. 685; 
and eeeDunn v. Bowttas, IK.&J. 602. J 
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purchase being made for the occasion (c) ; [nor is a bequest to cattirtetr. 
build made valid by a proviso that the legacy shall not be paid 
until the building has been commenced (rf). 

. But if-the testator has expressly forbidden a purchase, though Bequest to . 
he declares his expectation or desire that land will bo provided 
from other sources (e), or if the direction is to build “ when and forbids the . 
so soon as land shall at any time be given for the purpose ” (/), * 

the bequest is valid : for the statute does not forbid the dedica- 
tion of land to charity by act inter vivos ; on the contrary, it ex- 
pressly regulates the manner of doing so, and there* is nothing 
to invalidate a bequest of money for building upon land so pro- . 
vided. And a direction to the trustees to have duo regard to tho 
application of the fund being consistent with tho lawsjhen id 
force, has been held to refer to tho mortmain laws, and to bo 
equivalent to forbidding the purchase of land (#).] If tho testator 
shows that he means the gift to take oifect, whothor land bo pro- 
vided or not, the legacy is valid (//). 

The bequest of a sum of money to be applied in the erection Improvement 
of buildings on land which is already devoted to charitablo pur- 
poses (»), or in the repair and improvement of buildings appro- main allowed, 
priated to charity (A), is unquestionably valid, as by such gifts no 
additional land is thrown into mortmain (/). [But, as before stated, Reference to 
a reference to land already in mortmain must be found in the 
will. A bequest to build a parsonage house at C. “ in manner found in tho 
as I have Already promised the same,” was hold to refer to a W1 ‘ 
transaction by which a site had already been appropriated for tho 
purpose, and so by implication to the site itself (hi). So a bequest 


(e) Giblett y. Hobson , 6 Sim. 651, 3 
My. & K. 617 ; [Be Watmough's Trusts, 
L.R., 8 Eq. 272 ; Cox v. Davie, 7 Ch. 
D. 204.] In Giblett y. Hobson, Lord 
Btougham Held that circumstances de- 
hors the will might be investigated for 
the purpose of getting at tho intention 
[i.?. evidence of * 'surrounding circum- 
' stances,” according to the general rule ; 
see Ch. XIII. 

(rf) Pratt v. Harvey, L. R., 12 Eq. 
644, correcting the dictum of Alderson, 
B., Dixon y. Sutler, 3 Y. & C. 677. 

(e) Philpoft v. St, George's Hospital, 
6 H. L. Ca. 338, reversing -21 Beav. 134, 
and overruling^ Trye v. Corporation of 
Gloucester, 14 Beav. 173. Sec also Ca~ 
wood Y. Thompson, 1 Sm. & Gif. 409. 

(/) This was assumed in Chamber • 
layne y. Broekett, L. R., 8 Ch. 206, and 
is according to Lord Cranwqrth's judg- 
ment in Phupott y. St, George's Hospital, 
6 H. L. Ca. 367. If the gift itself 
were madg to depend on such a con- 


tingency, it would be void for remote- 
ness, L. R., 8 Cli. 208 n., 4212. 

(g) Dent v. Allcroft, 30 Beav. 336.] 

(h) llcnshaw v. Atkinson, 3 Mad. 306. 
[But the decision did not depend on 
that. Per Lord Cramvorth, 6 H. L. 
Ca. 369.] 

(i) Gtubb v. Alt. •Gen., Amb. 373; 
Brodic v. Duke of Chandos , ,1 B. C. C. 
144, n.; Alt. •Gen. v. Bishop of Oxford, 
ib. ; Att.-Gcn. v. Tar sons, 8 Ves. 186; 
Alt. -Gen. v. Munby, lifer. 327; [Shaw 
v. Pickthatt , Dan. 92; Fishery, Briefly , 
1 D. F. & J. 643.] 

(k) Harris v. Barnes, Amb. 661 ; Att.» 
Gen. v. Bishop of Chester, 1 B. C. 0.444. 

(2) As to tho evidence required in 
these cases, that the land on which tho 
expenditure is to bo made has been 
effectually devoted to charity, vide J#i- 
glcby v. Dobson, 4 Russ. 342 ; [Shaw v. 
Piekthall, Dan. 92. . 

(m) Setcell v. Crewe-Bead, L. R., 3 
Eq. 60. 
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on charity 
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Legacy 
founded on a 
doviso which 
fails, void. 


[to build a parsonage house in connection with B. church was up- 
held, on the ground that a site had in fact (though this teas not 
noticed in the mil) been appropriated to the purpose, and that the 
trustees would not have been justified in purchasing any other 
land for the purpose (s). And a bequest to help enlarge the 
parish church at M. was held good a$ impliedly referring to the 
glebe or churchyard (a). But a bequest “ to erect a new chapel 
at H. instead of the one now in use when such an erectiorifthall 
take place,” was held not to be a reference to the site on%hioh 
the old chapol stood (£).] \ 

A legacy to bo applied in the liquidation of a subsisting ^ 
cumbrance on real estate, which is already subject to charitable' 
uses, appears to have been considered as not falling within the 
same principle as a legacy to build on land so subject, but as ap- 
propriating to charity a new interest in land. Thus, a bequest 
of a sum of money, to.be applied in paying off a mortgage debt 
on a meeting-house, cannot be supported (<?) ; and it matters not 
that the incumbrance is equitable only (d). 

Whore a legacy, which, standing alone, would be valid, is 
founded upon and derives its purpose and object from an illegal 
devise, it is necessarily involved in the failure of such devise. 
Thus, if a testator, after derising certain messuages to be con- 
verted into almshouses, bequeaths the interest of a sum of 
money to the occupiors of such houses — as the devise is dearly 
void, the legacy is equally so (c). Or, if a testator devises a 
messuage to be used os a school-house for the education of poor 
children, and bequeaths a fund to trustees, with a direction to 
apply the income in keeping the school-house in repair, and 
providing a master, the statute, by invalidating the devise of 
the house, deprives the pecuniary legacy of its object, which 
consequently fails (/) ; and in some other instances, presenting 
not quite so simple and obvious an application of the principle, 


[($) Crcsstcell v. Cresswcll , L. B., 0 
Eq. 69. 

?ff) Rc Hawkin'* Trusts, 33 Beav. 570. 
(i) Rc Watmough' s Trusts , L. B., 8 
Eq. 272, dissenting from Booth v. Car- 
ter, L.B., 3 Eq. 757, which is contra.] 
(r) Corbyn v. French, 4 Ves. 418. [But 
debts inourred in respect of a meeting- 
house are not always a lien on it ; and 
'where they are not so, a bequest to ena- 
ble the debtor to pay them is of course 
valid, Buntings. Marriott, 19 Beav. 163.] 
id) Waterhouse v. Holmes, 12 Sim. 162. 
(e) Ait,- Gen, v. G cutting, 2 B. G. C. 
428; Att,-Gm , v. Whitchurch , 3 Ves. 


141 ; Limhrey v. Gurr, 6 Had. 161 ; 
Trice v. Hathaway , ib. 304 ; [totM v. 
Oliver , 11 Beav. 481; Att.-Gm, v. 
Hodgson, 15 Sim. 146 ; Cos v. Davie, 
7 Ch. D. 204.] 

(/) Att,-Qen, v. Hinxrnm , 2 J. & W. 
270. In oases the converse of this, 
namely, where the valid sift is the pri- 
mary one, and the invalid gift is andl* 
lary and subordinate to it, the former, 
of course, is not affected by the ille- 
gality of the latter, Blandford v. Fack- 
ersU, 4 B. Q. G. 394, 2 Ves. jun. 238: 
[Att.-Gen, v. Stepney , 10 Ves. 22.-] 
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a bequest, valid in itself, lias been held to fail, from the ini- cnmmix. 
practicability t)f the general soheme, of which it forms a part (j j). 

It is to be observed, that if a legacy, which is directed to be Equity will 
laid out in land, is actually paid, (the party paying it not avail- 
ing himself of the statute,) and the trustee lays it out accord- theleg»nLu 
ingly, the Court will not execute the trust (/<). [But if lands bo j^iTIrf t e r 
devised inlxust for oharity, and have beeu held and applied ao- lapse of tine, 
oordingly for a long series of years, it will bo presumed against 
the heir, that all proper means .have since been taken to dedi- 
cate the property effectually to the oharity (<).] 

The statute cannot be evaded by a secret trust, and the heir Secret trust 
may compel a deviseo to disclose any promise which he may have fot oh * rit3r * 
made to the testator to devote the land to charity (fl). And such 
promise, if denied by tho devisoo, may bo proved by evidence 
aliunde (J) . The trust, by whatever means established, invalidates 
the devise. This doctrine evidently assumes that the trust, if 
legal, would have boen binding on tho conscience of, and might 
have been enforced against, the deviseo ; and this ground failing, 
the rule does not apply. As where a testator, after devising lands Effect where 
by a will duly attested, declares a trust in favour of charity by an 
unattested paper or by parol, tho statute law, which affords to tho wjwmto un*t- 
devisee a valid dofenco against any claim on the part of tho 
charity, of course equally defends him against the claim of the 
heir, founded on the charitable trust (in). Tho case would be 
different, however, if the devisee had induced the testator to give 
him the estate absolutely, under an assurance that the unattested 
paper was a sufficient declaration of the trust for a charity (»), 

[or under a promise, either express or by silenoo implied, that if Verbal 
the estate were devised to him he would perform the trust (o). ^ 

(g) Grieves v. Case, 2 Cox, 301, 4 tho act, a secret understanding with tho 

B. C. C. 67. grantor to rcsorvo the Inmclit to himself 

(h) Att.-Gen. v. Acland , 1 R.&My. for hit* life, will, if proved, invalidate 
243. But the legacy, if paid in mistake, tho conveyance, Way v. Hast, 2 Brow, 
might, it is presumed, bo recovered back 44 ; Fisher v. Brierly , 1 D. F. & J. 643, 
by the party paying it. It seems that in which, however, the evidence failed 
where a legatee is called upon to ref und, to show any such understanding. ] 

he is not, m general, liable to interest. (/) Edwards v. Bike, 1 Cox, 1 y, 1 Ed. 

(GUUtts v. Steele , 1 Sw. 199.) 267. 

[ (i) Alt.- Gen . v. Moor , 20Bcav. 119; (m) Adlington v. Vann, 3 Atk. 141, 9 

ana see Att.~Qen, v. Drummond, 1 D. Vcs. 619; [ Wally rave v. Tebhs, 2K.&J. 

& War. 380.] 313; Lomax v. Ripley, 3 Sm. & Cliff. 48 ; 

(k) Boson v. Statham, 1 Ed. 608 ; Jones v. Hadley, L. R., 3 Ch. 362.] 

Muckleston v. Brown , 6 Ves. 62; Martin (ft) See Adlington v. Vann, 3 Atk. 162. 

v. Hatton , rit. ib. 61 ; Stickland v. At- [(o) Russell v. Jackson , 10 Hare, 204; 
dridge , 9 Afcs. 616 ; Paine v. Hall, 18 Moss v. Cooper, 1 J. & H. 362; Springett 
Ves. 476. [So if limd be conveyed to v. Jennings, L. R., lOEq. 488; of. M'Cor* 
trustees for a charitable purpose by mick v. Grogan, L.R., 4 H. L. 82. 
deed in other respects conforming to 
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Where devise 
is to several, 
and trust 
established 
against one 
only. 


Assets not 
marshalled in 
favour of 
charity. 


[And generally it is immaterial 'whether the promise he made 
before or after the execution of the will. “ The only distinction 
between a will made on the faith of a previous promise and a will 
followed by a promise is this — If on the faith of a promise by A. 
a gift is made to A. and B. the promise is fastened on to the gift 
to both, for B. cannot profit by A.’s fraud (p). But if the will 
iB first mado in favour of A. and B., and the secret trust is then 
communicated only to A., the gift will be fixed with a trust with 
respect to A., but not so as regards B. ; because in this case the 
gift to B. is not obtained by the procurement of A. and is not 
tainted with any fraud in procuring the execution of the will” (?). 
In the former case the whole beneficial interest results to the 
heir ; and the ground upon which the entirety, and not a moiety 
only, so results, namely, A.’s fraud, is as pertinent where upon 
the face of the will A. and B. are made tenants in c omm on os 
where they are made joint tenants. In a case of the second kind, 
where upon the will A. and B. were tenants in common, it was 
held by Sir W. P. Wood , in conformity with his dictum cited 
above, that B. retained the beneficial interest in a moiety, and 
that only the trust of A.’s moiety resulted to the heir (r). It is 
said, however, that a (subsequent) communication to A. might 
affect B. if a joint tenant, which would not affect him if he were 
tenant in common (a). But this point has not been clearly de- 
cided, nor the ground of the distinction stated. In both- cases 
the trust is founded on the promise, and the promise is proved 
against A. alone. Supposing that B., though joint tenant under 
the will, is not bound by the trust proved against A., it would 
seem that this trust, though void, is a severance of the joint 
tenonoy in equity, and that B. is beneficially entitled to a moiety 
.only.] 

Marshalling assets is the adoption of this principle: that 
where there are two funds and two parties, one of whom has a 
claim exclusively upon one fund, and the other the liberty of 
resorting to either, the Court will send the latter party primarily 
to that fund from which the former is excluded ; or, if he should 
have actually resorted to their common fund, will allow the 

n 

(j(p) Mtmeli Y.Jachott, 10 Hare, 204 437, per Mali ’#»#, V.C. The head-note 

(joint tenants). ' overstates the dietum. In Jmm ▼. 

(q) Per TFoorf, V.C.,in Mom % Cooper 9 Badlay, L.R., 3 Eg. 636, where thede- 

1 J. & H. 862. . vise was to A. and B. as Joint tenants, 

(r) Tee r. Ferris, 2 a. & J. 367. Lord JtomUlf declared both to be trasi 

(s) Hot Chatham y. Burnett, 8 Gh. JD. tees; but the point was not taken.] 
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other to stand in, his place to that extent. The application of 
this principle has heen denied to charities; and, accordingly, 
where property which cannot, is combined, in the same gift, with 
funds which can, he bequeathed for charitable purposes, and the 
disposition embraces several objects or purposes, some charitable 
and others not, the Courts hold that the purposes not charit- 
able cannot be thrown exclusively upon that part of the sub- 
ject of disposition which is incapablo by law of being devoted 
to charity, in order to let in the charitable purposes upon the 
remainder (t). 

Thus, if a testator give his real and personal estate to trustees, 
upon trust to sell and pay his debts and legacies, and to apply 
the residue for charitable purposes, the Court will not throw the 
debts and legacies exclusively on the proceeds of the real 
estate, and the mortgage securities and leaseholds, in order that 
the charitable bequest may take effect so far as possible ; nor, 
on the other hand, will it direct the debts and legacies to come 
out of the pure personalty for the purpose of defeating the 
charitable residuary bequest to tho utmost possiblo extent. 
Steering a middle course, equity directs tho debts and legacies 
to come out of tho whole estate, real and personal, pro ratft; 
for instance, supposing the real funds (including the leaseholds 
and mortgage securities) to constitute two-fifths of the entire 
property, then two-fifths of these charges would be satisfied out 
of such real funds, and the remaining three-fifths out of tho pure 
personalty (u ) ; and, after bearing tho charges in f^ese several 
proportions, the former would belong to the heir or next of 
kin (as the case might be), and the latter to the charity-residuary 
legatee. And, by parity of reasoning, if a testator bequeath 
pecuniary legacies to charities, and lcavo a general residue to 
others, consisting portly of leaseholds or real securities, and 
partly of puro personalty, the legacies will bo void pro tanto, 
i. e. in the proportion which the fluids savouring of realty bear 


. (0 Mogg v. Hodge*, 2 Ves. 62, [1 Cox, 
9;j Att. (fciit v. Tyndall, 2 Ed. 207, 
Amb. .614; Foster r. Blag den, Arab, 
704 ; Middleton v. Spicer, 1 B. C. C. 201 ; 
Att. 9m. y. Bari if WincheUea, 3 B. C. 
C. 373; Makeham v. Hooper, 4 ib. 163; 
Hobson v. Blackburn, 1 Kee. 273; [Wil- 
liams y. Kershaw, 5 L. J., N.S., Cn. 84, 
6 Cl. & Fin. 111.1 * 

Hotete y. Chapman, 4 Vest 642 ; 
y. Archbishop of Canterbury, 14 
Ves. 372 ; Curtis y. Hutton, ib. 637 ; 
Currie v. Fye, 17 Ves. 464 ; Crosbie v. 


Mayor of Liverpool, 1 R. & My. 761, n.; 
two also Fottrdrin v. Gotrdcg , 3 My. & 
K. 307 ; [Johnson v. Woods, 2 B@av.409; 
Att. •Gen. v. Southgate , 12 Sim. 77; and 
that too, though tlio purely personal 
part of the rcsiduo was alone disposed 
of by tho will for tho charitable pur- 
poses, and tho remaining part was left 
undisposed of, Bdwardsy.liall, 1 1 Have, 
22. Lapsed or void specific legacies 
form part of this general fond, Scott y. . 
Forristall, 10 W. R. 37. 
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General con- 
clusion. 


Testator may 
himself mar- 
shal his assets* 
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to the entire property, though the pure personalty should he 
sufficient to pay all the legacies. The proper course, in such 
case, is to pay the debts and funeral and testamentary expenses, 
(being oil the prior oharges to which the general residue was 
liable,) in the . first instance, out of the whole property, pro 
rati (a?), and then to provide for the pecuniary legacies in like 
manner ; the effect of which is that the charity legacies, so far 
os this rateable apportionment throws them upon the leaseholds 
and real securities, are void (y). Thus, every charitable legacy 
bequeathed by any testator whoso will does not contain the usual 
clause directing such legacies to be paid exclusively out of the 
pure personalty, and the general residue of whose property con- 
sists partly of leaseholds or real securities, is void pro tanto. 

[The effect of this doctrine may sometimes be to render the 
whole legacy void. Thus, in Cherry v. Mott (s), the testator 
directed his executors to purchase of the governors of Christ’s 
Hospital a presentation to that charity for a boy, the son of a 
freeman of the borough of Hertford ; the purchase-money to be 
paid out of his personal estate. The testator’s personal estate 
not being all pure personalty, Sir C. Pepys, M. R., was of 
opinion that the bequest never could take effect ; for if the exe- 
cutors had agreed for the purchase at a given sum, that sum 
must have been raised proportionably out of the two sorts of 
personalty, and tho gift of so much os it was necessary to raise 
out of the personalty savouring of the realty, would have been 
void, and consequently the full purchase-money never could be 
raised ; and the testator’s intended gift failed by reason of the 
impossibility of making the purchase. 

Where the testator has directed a charity legacy to be paid out 
of his pure personalty, which, however, is all exhausted by his 
specialty creditors, the charity may stand in the place of the 
creditors on the real cstatc,(«). In such a case, it is the testator 
himself who has marshalled (so to speak) his own assets, and the 
Court only prevents the arrangement made by him from being 
defeated by accidental circumstances. The efficacy of such a 
direction to make a charity legacy payable in full, out of the 

[(a?) In mailing the apportionment, (y) Philanthropic Society v. Kemp, 4 
the respective values of the real and Beav. 681 ; Sturge v. 6Beav. 

pnmu estates are to be taken as at 462; Cherry ▼. Mott, 1 My. & Cr. 123; 
the time of the death of the testator, Briggs v. Chamberlain , 18 Jur. 66. 
and not as at the timeof apportionment, (r) 1 My. & Cr. 123. 

Calvert v. Armitage, 1 H. & M. 446, (b) Att Gm* v. Lord Mwmtmmrio, 1 

overruling Bobinton^y. London Hospital, Dick. 379. 

10 Hare,' 29. 



CHARITABLE USES. 


287 


£pum personalty in priority to other legacies, was es tablished by ouim «. 
Lord Truro in Robinson v. Oeldart (b). As between the charity 
and the other legatees, he said the case was analogous to +Vt of 
a demonstrative legacy. But this was by way of illustration 
only, and not of definition : the direction does no more than 
regulate rite priority of the legatees inter se ; it does not exempt 
the charitable legaoy from contribution to the payment of debts, 
funeral and testamentary expenses, as it would do if it made the 
legacy strictly demonstrative. These prior charges will still 
come rateably, and, in the first place, out of the pure and im- 
pure personalty (c). Therefore, in order to moke charitable 
legacies effectual as far os possible, the debts, funeral and testa- 
mentary expenses should be expressly and exclusively charged 
on the personalty savouring of realty (d). 

And where the charitable legacies are thomselves residuary, Express mar- 
tins is the most appropriate form of direction with regard also 
to the payment of other legacies (c). But of course it matters charitable 
not what the form is if it sufficiently shows the testator’s inten- r Sldua ryl 
tion. Thus, in Wills v. Bourne (/), whore a testator directod 
liis debts, legacies, and funeral and testamentary exponses to be 
paid out of his real estate, and, so far as that was deficient, out 
of his personal estate, and bequeathed the residue of his personal 
estate to certain charities, declaring that “ only such part of his 
estate should be comprised in the residue as might by law bo 
bequeathed for charitable purposos : ” it was held by Lord Bel- 
borne that the testator had thereby oxcluded impure personalty 
from the residue ; and that it followed by necessary implication 
that the realty and impure personalty must bo applied for those 
purposes ■ (debts as tcell os legaoies) which wero to bo satisfied 
before a residue was arrived at. So, in Miles v. Harrison (y), 
where a testator directed that his personal estate should be con- 


[(4) 3 Mao. & 0.736; and see Ment- 
ion t. Ooekitt, 3 D. J. & S. 622, 636; 
Bhmmim&v. Oliveira, L. B., 4 Ch. 309. 
In Sturge ▼. Dinudale , 6 Beav. 462, Lord 
Langdale had doubted the sufficiency of 
mik a direction, and in Philanthropic 
Society v. Kemp, 4 Beav. 681, had de- 
‘ cided that it wa» insufficient to coun- 
teract in favour of the charities some 
special words which he thought ex- 
pressly regulated the order in which 
the several portions of the personal es- 
tate were to be applied in payment of 
debts and legacies. But as to this see 
Milee v. Harrison, L. R., 9 Ch. 321. 

(<?) Temped v. Temped , 7 D. M. & Or. 


470'; Beaumont v. Oliveira, L.B., 4 Ch. 
309. 

(</) See Williams' Executors, p. 1234, 
6th ed. 


(e) As mJauncey v. Att.~Gen., 3 Cliff. 
308; or in the more sweeping form 
used in Wigg v. Nkholl, L. it., 14 Eq. 
92, that “ the estate shall bo so mar- 
shalled and administered as to give the 
fullest possible effect to" the charity 
legacies. See also Gaskin v. Rogers, 
L. R., 2 Eq. 284 ; Re Fitzgerald, W. N. 
1877, p. 216. 

(/) L. R., 16 Eq. 487. 

(g) L. R., 9 Ch. 317. Cf. Lewie v. 
Boetefeur,W.H. 1878, p.21,1879, p.ll. 
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[verted, and that out of the proceeds his debts and legacies should 
be paid, and gave the residue to three charities in equal shares, 
with a direction to pay the charitable legacies out of the pure 
personalty, “ which shall he reserved by my trustees for that 
purpose,” it was held that the debts and other legacies were 
thrown wholly on tho impure personalty. Lord Cairns observed, 
that although the testator intended 'creditors and those other 
legatees to have the security of his whole personal estate, yet 
that, as between them and the charities, those who had the two 
funds should go first on that which the charities could not take. 

Again, the pure personalty may be the subject of a specific 
bequest to a charity, in which case it will be entitled to the 
privileges and exemptions that belong to a legacy of that cha- 
racter (A). 

In Miles v. Harrison , there was also a particular pecuniary 
bequest to another charity, unaided by any direction concerning 
its payment ; and the further question arose whether this legacy, 
which could in no part be satisfied out of tho impure personalty, 
was not also debarred from the puro personalty by the direction 
reserving the latter for payment of the residuary bequest. “ If, 
as I assume ,” said Lord Cairns, “ the gift of the residue amounts 
to a direction that tho personal estato shall be marshalled, a 
direction of that kind cannot operate to defeat in toto the pecu- 
niary legacy to the charity : that legacy will stand as if nothing 
at all had been said about marshalling in the residuary gift ; 
for the essence of marshalling is that it puts those only to mar- 
shal who have got two funds, and this charitable legatee has 
only one.”] 

Where a eharitablo legacy is charged on real estato as an auxi- 
liary fund in aid of the personalty, (and such, it will be hereafter 
seen, is always the effect of a mere general charge,) the legacy 
will be valid or not, and either wholly or in part, according to 
the event of the personalty proving sufficient for its complete 
liquidation, or not. • 

As the validity of a charity legacy depends on its not being 
to come out of a real fund, tho point of construction whether the 
legacy is payable out of personal or real estate, is sometimes 
warmly contested on this account ; and in the consideration of 
this question, it scarcely need be observed, no disposition has 

[(A) Shephtari v. Bcetham, £ Ch. D. 697. “ A legacy*!, not the lev tpedflo 
for being general," per Lord Cottcnham, 1 My. & Cr. 117.] 
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been manifested by the courts to strain the rules of construction 
in favour of charity (e). 

Never, indeed, was the spirit of any legislative onaotmont more 
vigorously and zealously seconded by the judicature, +1mn the 
statute 9 Geo. 2. This is abundantly evident from the general 
tone of the adjudications ; but the two points in whioh it is 
most strikingly delayed are, first, the holding a gift to oharity 
of the proceeds of tho salo of real estate to bo absolutely void, 
instead of giving to the oharity legatee tho option to take it as 
money, oooording to the rule formerly adopted in the oaso of a 
similar gift to an alien (/) ; and, secondly, the refusal of equity 
to marshal assets in favour of a oharity, in conformity to its 
general principle ; that prinoiplo being ovidontly founded on an 
anxiety to carry out, as far as possiblo, the intentions of tostators. 
In this solitary case, the intention has boon allowod to bo 
subverted by a mere slip or omission of the testator, whioh the 
Court had the power of easily correcting by an arrangement of 
the funds (i). 

It will be obsorved, that the act expressly allows gifts to tho 
two English Universities and their colleges, and tho three col- 
leges of Eton, Winchester, and Westminster (/•). It has never 
been decided whether the proviso extends to colloges founded 
since the act, as Downing College, Cambridge. Lord Northing - 
ton considered that it was confined to colleges antecedently 
established (/) ; but Lord Loughborough appears to have dis- 
sented from this opinion (>«). It is clear that the statute does not 
authorize a devise to a college in trust for other charitable ob- 
jects (») ; but it seems not to be essential that the trust should 
embrace the whole college ; a trust for tho benefit of particular 
membera would be within tho proviso ; and therefore, a devise to 
the Master and Fellows of Christ’s College, in trust that they and 

(«?) See Leaeroft v. Maynard , 1 Vos. duced whether the land is sold or not.] 
jnn. 279, ante, p. 185. But where a (i) As to the policy of tho stat. of 9 
testator shows by his will that he uscb Geo. 2, c. 30, j [geo a note by the author 
the terav“ personal estate” as contra- in provious editions, urging a relaxa- 
distinguishod from “ leaseholds,” oc- tion of its prohibitions. But contra see 
curring in the same bequest, and he Jeff Hen v. Alexander, 8 H. L. Ca. 594, 
afterwards by a oodicil directs a chari- 048; and per Lord Momilly , 20 Beav. 
table legacy to be payable out of his 608, L. R., 4 Eq. 111.1 
11 personal” estate, the expression is (A) For an instance of such a devise, 
consideredasused in the same restricted see 3 Ves. 641. 
an d peculiar sense as in his will ; and ft) 1 Ed. 10. 

the legacy is payable out of tho pure \m) See Att.-Gen. v. Bowyer, 3 Ves. 

personalty, and is therefore good, 728. 

Wilton v. Thomas, 3 My. & JL 579. (w) Att.-Gen.v. Tancred, 1 Ed. 16, 1W. 

If) Ante, p. 69. {However, the Bl. 90, Amb. 351 ; see also Blandford 
disher ison of the heir, against whioh . ▼. Fackerell, 4 B. C. C. 394, 2 Ves. jun. 
the statute is directed, is equally pro- 238; Att.»Gen. y. Munby , 1 Mor. 327. 


CKAVTSB DC* 


Judicial treat- 
ment of act of 
9 Geo. 2, 
c. 30. 


Exception in 
favour of two 
English Uni- 
versities. and 
Eton, Win- 
chester, and 
Westminster. 
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Exception in 
reepeet of 
Scotland. 


their successors should apply the rents lor* some undergraduate 
"student, has been held to be good(o). But the devise must 
be for collegiate or academioal purposes ; and a gift to the col- 
lege, to the intent that on individual member (the senior fellow 
for the time being) should live in the testator’s house, and enter? 
tain the poor, and distribute medicine and books among them, 
was held to bo void on this principle (p). Lord Loughborough ap r 
pears to have thought, that, if a devise of real estate to a college, 
was refused by the college, as of course it may be, whether the 
devise be upon trust or otherwise (?), it might, as the lands were 
originally devised to a valid purpose, be executed oy-prds (r). 

The exception made by the act in respect of property in Scot- 
land has been held to apply only to the looolity of the lands des- 
tined to tho trust ; precluding, therefore, the devise of lands in 
England to a Scottish charity, but admitting of English personalty 
being bequeathed to be laid out in lands in Scotland, so far as is 
consistent with the Scotch law, which permits the destination of 
real estate to some kinds of charity (\). It has been held, that 
the circumstances of the charity being Scotch, and Scotchmen only 
being eligible as trustees of it, do not conclusively show that the 
purchase is to be of lands in Scotland, so os to take the bequest 
out of the statute (f). 

So, of course, a bequest of money to bo laid out in lands in 
Ireland, for charitable purposes, will bo good (a)* [But by a 
modem 6tatuto (r) it is enacted, that any donation, devise, or 
bequest, whereby any estate in lands, tenements or heredita- 
ments in Ireland is conveyed or created for a charitable purpose, 
must bo executed three oalendar months before tho death of the 
donor. This enactment does not, however, appear to extend to 
bequests of money to be laid out in land.] 

British Colo- The statute 9 Geo. 2, c. 36, does not extend to the British 
colonies; in its causes, its objects, its provisions, its qualifica- 
tions, and its exceptions, it is a law wholly English, calculated 
for the purposes of local policy, complicated with local establish- 


Purohase of 
lands in Ire- 


(o) Att -Gen v Tanned, 1 Ed 10 

(p) Att -Gen. v Whoruood , 1 Yes 
584. i 

M See 2 Kee 163 
(t) [Att .-Gen v Andtexo, 8 Yes 


4 1 


„ Uf Ohphant v. Mendtte, 1 B. 0 C 
i 671; Cmtu v Mutton, 14 Yes. 537, 
* Macintosh y. Ton mend, 16 Yes 330 
tAsd the English rule, arising out of 
ibe Just, against marshalling in favour 
of charities does not exist in Scotland. 


See Macdonald v. Macdonald* L. B.. 14 
Eq 60] 

(Q Att -Gen y Mill, 4 Russ. 328, 6 
Bli NS 5p3, 2 D & 01. 893, [Sugd. 
Law of Prop 419 ] 

M 8 efCampbeU y. Eatl of Badnor, 1 
BOO 272, Bator v. Sutton, 1 Kee. 
231, Att -tyn. y. Bolter, 1 Ba. & Be. 
154 

(a?) [7 & 8 Ylct. o. 97, a 16. ▲ deed 
must also be registered within the sam^ 
period, ib]* 
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meats, and'. inbapable, without groat incongruity in the effect, mmm n. 
of being; transferred, as it stands, into the oode of any othet r 
Country («). * 

. By the custom of London resident freomon might devise land Custom oi 
. in mortmain [(») . By the general act De roligiosis (ft) the cus* Lond<m - 
tom would have been abolished, but that afterwards there came 
a general confirmation of the customs of London by statute (c). 

There is no saving of any custom in the stat. of George, any more 
than there was in the stat. De religiosis ; and as there has been 
no subsequent confirmation of the customs of London (d), it fol- 
lows, according to Lord Coir, that the statute of Georgo is binding 
on the city of London (e). An express power given to a chari- 
table corporation by stat. 6 Ann. to tako and hold land by devise 
without licence in mortmain has been hold to bo taken away by 
the stat. 9 Geo. 2 (/)]. At all evonts it is clear that tho custom 
of London applies only to lands in Loudon (g). 

The legislature has, ill several instances, relaxed in favour of Statutes 
particular objects tho restriction on disposing of land to chari- ^bodovotod 
table purposes. Thus, by tho Land Tax Redemption Act (12 
Geo. 3, c. 116, s. 50), money may, by will or otherwise, bo givon 
to be applied in the redemption of the land tax on heredita- 
ments settled to ohoritable uses. So, the stat. 43 Goo. 3, c. 107, 
authorizes the devise of lands to the governors of (lucen Anne’s 
Bounty ; and again, tho stat. 43 Goo. 3, c. 108, empowers per- 
sons, by will executed three months before death, to deviso lands 
not exoeeding five acres, or goods and chattels not exceeding in 
value 500/. (//), for erecting, rebuilding, repairing, purchasing, or 


(z) Per Sir W. Grant , M.R., in Att.- 
Gen . v. Stewart , 2 Mer. 141 ; [see also 
Att\-Getuv. Giles, 5L. J., N.S., Ch.44; 
Whicker v. Hume, 1 D. M. & G. 606, 
14 Boav. 609, 7 II. L. Ca. 124 ; Mayor 
of Lyons v. Bast India Company , 1 Moo. 
P. C. C. 298. So of course as to lands 


in a foreign country whore there is no 
law corresponding to stat. 9 Geo. 2, 
o. 36; Beaumont v. Oliveira, L. R., 6 


Eq. 637. 

( 0 ) 8 Rep. 129 a. 

lb) 7 Ed.- 1, c. 1, ante, Gh. V. 

M Per Lord Coke , 2 Bulst. 190. And 
local customs are expressly saved by 
the stat. 23 Hen. 8, c. 10, s. 6. 


(rf) The latest confirmation by statuto 
>pears to be 2 W. & M. sees. 1, 0 . 8, 


U\ See also per Sir R. P. Arden, 
M.R., Highmore on Mortmain, p. 127; 
# aad ace generally as to those customs 

J. — VOL. I. 


tho authorities cited in Reg. v. Mayor , 
$•<?. of London, 13 Q. B, 1. 

(/) Luckraft v. Fr id ha hi, 6 Ch. D. 205. 

Iff) Middleton v. Cater, 4 B. C. C. 409. 
. m By h. 2, if tho devise oxcced tho 
limit, the excess only is void, and tho 
specific five acres may bo allotted by tho 
L.C. In Sinnett v. Herbert, L. R., 7 Gh. 
232, a gift comprising puro and impure 
personalty, for building or cndowiug a 
church, was held to carry 500/. worth 
of tho impure personalty, besides all tho 
puro personalty, on the ground jthat 
the 500/. being all which could properly 
bo spent in building (sco lie Ireland's 
Will, 12 L. J. Oh. 381), it must bo 
assumed that the trustees would apply 
all the rest for the other purposes. As 
uuder this act, one may devise, so ho 
may convoy, reserving a life ostate, per 
Sir G. Turner. L.J., Fisher v. Briefly, 

1 D. F. & J. 664. But the act does no t 

R 
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ohaptebix. providing any ohurch or chapel where the liturgy of the Church 
" of England may he used, or a©y mansion-house for the^esicfenoe 
of ^ the minister* or any outbuildings, offices, ohurchyard (/), or 
glebe, for the same respectively ; but no globe, containing upwards 
of fifty acres, is to bo augmented abovo ono acre (g ) ; [and the 
promotion of those or similar objects* has been further enoou- 
* raged by an act (//) legalizing the dense of lands to or in trpst 
for (/) the Ecclesiastical Commissioners, in aid of the endowment 
and erection of district churohes. Again, the Public Parks, 
Schools, and Museums Act, 1871, authorizes gifts by will, made 
twelve calendar months before, and inrolled in the books of the 
Charity Commissioners within six calendar months after, the tes- 
tator’s dcalli, of limited portions of land for any of the objects 
mentioned in the titlo to the act (/»*).] The Statute of Mortmain 
has also boon repealed pro tanto in favour of the British Mu- 
seum (/), [the Department of Science and Art (w),] the Bath 
Infirmary (n), Greenwich Hospital ( 0 ), tho Foundling (p), West- 
minster^), Middlesex (r), and St. George’s Hospitals («), the 
Royal Naval Asylum (t), the Seaman’s Hospital Society («), and 
of some other public institutions (•>■). [But it must be borne in 
Act of Parlia- mind that an act of parliament which confers on a charitable 
^y^oquiva- egrporation tho right to purchase, take, hold, receive, or enjoy 
fromthe WI1Ce ^ an ^ s > ^ oes no ^ ona 'hlo it to acquire land otherwise than in the 
Crown. modo proscribed by the stat. Geo. 2, c. 36, the effect of the clause 
being equivalent only to a licence from the Crown to hold in 
• mortmain (//), and not therefore enabling it to take by devise.] 


[authorize a gift of money, even u itldn 
the limit of 500/., to huso by sale of 
land, ('hutch Building Smuty v. Coles, 

1 K. Sc J. 145, 5 IX M. A G. 321. 

(/) A Inquest for maintenance of 

a family vault in a churchward cannot 
be supported ns one for lepair of a 
church} aid under this act, 1U Right/ s 
Tt \n>ts, 3(> Ij. J. Ch. 1 17.] 

(g\ Seo ah»o 55 Geo. 3, c. 117, and 
58 Geo/3, e. 45, s. 33. 

[(h) 6 & 7 Viet. e. 37, R. 22. 
m Baldiein v. Baidu in, 22l3oav.425. 
(A) 34 ’Wet. c. 13. TTio acta 4 & 5 
Viet. o. 38 (school sites), 31 & 32 Viet, 
o. 44 (sites for religious, educational, 
literary, ®e. purposes), and tho Ele- 
mentary Education Act, 1873, s. 13, 
»*aubs. 3, exclude .gifts by will. The act 
*8 Viet. o. 43, emnpw ered municipal 
• corporations to take by dovise sites for 
museums, &o., and also (as was held in 
Harrison ▼. Corporation of Southahipttiu, 

2 Sm. & G. 337) money to be Inid out 


in such sites; but wan repealed by tho 
Public Libraries Act, 1830.] 

(/) Sue stat. 5 Geo. 4, c. 39. 

[(w) 38 & 39 Viet. c. 68. This act 
does not expressly refer to 9 Geo. 2, 
c. 36 ; and according to a suggestion 
of James, L.J. (6 Ch. D. 212), the caso 
is therefore not token out of the stat. 
Geo. 2. Sod qu.] 

(ji) 19 Goo. 3, o. 23 ; see Makeham 
v. Hooper , 4 B. G. C. 153. 

(o) 10 Geo. 4, e. 25, s. 37. 

(p) 13 Geo. 2, c. 29. 

[($) 6 Geo. 4, c. 20 (loe. and pers.). " 
\r) 6 wm.'4, c. 7 (loc* and pers.). j 
is) 4 Will. 4, c..38 (loo. ana pers.). 

(*) 51 Geo. 3 r c. 105. 

(id 3 & 4 Will. 4, o. 9, s. 1, 
he) Soe Shelf. Char. Uses, 49. 
f (g) Mogg v. lodges, 2 Ves. 52 ; 2fo*i- . 
tish Museum v. Wk\U t 2 S. & St. 595 f 
Nethersole v. Indigent Blind School, L. 
R,, 11 Eq. 1; Chester v. Chester , L. R., 
12 Eq. 414. This appoafa to have been 
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The act 9 Gqo. 2 loaves the disposition of pure personalty ohaotbs 
wholly unrestrained, except .where directed to he invested in Bequest of * 
real estate ; so that with this qualification a mamnay dispose of - 

his whole personal estate (s) to eharitable purposes- capable of charitable 
enduring for ever, in despite of the claims of his nearest kin- ^trSSod 10 ^ ’ 
dred; and dispositions so made are strongly favoured in jtoint of, % * 

construction (ft) ; for by a rulo peculiar to gifts of this naturo, 
if the donor declare his intention in favour of charity indefi- 
nitely, without any specification of objects, or in favour of 
defined objects, which happen to fail, from whatever cause; 
although, in suoh cases, the particular mode of application con- 
templated by the testator is uncertain or impracticable, yet the 
general purpose being charity, suoh purposo will, notwithstand- 
ing the indefinitoness, illegality, or failure of its immediate 
objects, bo carried into effect. Thus, in the caso of a gift to Such bequSats 
the poor in general (&), or to charitable usos generally (c*), or oy-prftTwhon 
for the advancement of religion, expressed in the most vague 
and indefinite terms (d) ; or to such charitable uses as the tes- 
tator’s executor shall appoint, and the testator revokes the 
appointment of tho executor (c ) ; [or the executor renounces 
probate (in which case he cannot claim to exercise his discre- 
tion) (/) ;] or to such charitable uses as A. shall appoint, and 
A. dies in the lifetime of the testator (g), or neglects or re- 
fuses to appoint (A) ; or to suoh charitable uses as the testator 
himself shall appoint [or has appointed], and ho dies with- 
out making on appointment (i), [or the instrument of appoint- 


[overlookedin the late edition (1865) of 
Chitty’s Statutes, whore several chari- 
table institutions are stated to bo ex- 
empted, by special enactment, from tho 
operation of the act of Geo. 2, though 
they are in fact'only empowered to hold 
land; see, for instance, tho acts establish- 
ing the Company of Surgeons and Barbers 
and the Marine Society . A power to 
take land by will is of epurse sufficient, 
Perrtng v. Trad, L. R., 18 Eq. 88 (The 
Westminster Hospital. 6o the Mid- 
dlesex and St. George’s Hospitals.) 

point, 13 & 14 Viet. o. 94, s. ft, ena- 
bling owners of impropriated tithes to 
annex the same to tho parsonages, &c. 
of the parishes wherothey prise, Denton 
v. Manmrs h \ 25 Bear. 38, 2.X)e G. & <J. 
676.] * , 

(s) Anon, Freem. Oh. Ca. 262 ; Batylis 
y. 4tt.*Gm* t 2 Atk. 239; Da Costa V. 
Do Das , , Amb. *228, oft. 7 Yes. 70, 3 


Mad. 457. 

(а) 7 Ves. 490. 

(б) AIL •Gen. v. Matthews , 2 Ley. 
167; S.C. nom. Fi ter v. Peacock , Finch, 
215; Att.-Gen, v. Dance, cit. Amb. 422. 

(0 Cliffords. Fionas, Froem. Ch.Ca. 
330; Att.-Gen. v. Hetrick , Amb. 712. 

(d) Power scourt v. Powerseourt. 1 
Mol. 616. 

(e) White v. White, 1 B. 0. G, 12. 

[(/) Att.-Qin. v. FUteherfb L. J, f 

N.S., Ch. 75.] 

(g) Mogyndge v. Thackwell , 1 Yes. 
jun. 464, 3 B. O. C. 517, 7 Ves. 36, 13 
Ves. 416. In this ease, and in Mills y. 
Farmer , 1 Mer. 55, Lord Fl&au wo^t* 
very fully into the general doctrine. 

[(A) Att.-Gin. v. Boultbee , 2 Ves. 
jun. 380, 3 Vos. 220.] 

(*) Frecm. Ch. Ca. 261 ; Mills y. 
Farmer , 1 Mer. 65; \CommissiSners of / 
Ch, Don, y. Sullied} i, ID. &War. 601. j 
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Although 
there is a 
residuary be- 
quest. 


But not if 
contrary 
intention ap- 
pears by tlio 
will. 


[ment cannot bo found (A*) ;] or where the testator makes a dis- 
position in favour of an object which has no existence (/), or 
which is void in law (m)., or has become impossible (/*) ; or be- 
queaths to tho trustees of a charity who refuse to accept (0) ; 
or to a particular charity by a description equally applicable to 
more than one, (and it is wholly uncertain whioh was in- 
tended (p) ) [or having evinced his intention to give a certain 
sum in charity, leaves blanks in his will for the names of the 
charities and the proportion to be allotted to each (q ) ;] in these 
and all such cases, though tho bequest would, upon tho ordinary 
principles which govern tho construction of testamentary dispo- 
sitions, be void for uncertainty, yet tho purposo being oharity, 
the Crown as parens patriot}, or the Court of Chancery, will 
execute it cy-pres. 

[Nor is the rule displaced or superseded by a residuary bequest 
to oilier charitable uses contained in tho same will. The legacy 
does not fall into the residuo ; for the doclrino is that it fails in 
tho mode only and not in substance ; and cy-pres means tho 
nearest to that which has so failed, not the nearest to the testa- 
tor’s other charitable purposes (r). But if the testator expressly 
provides that, in caso the particular mode of application directed 
by him should fail, tho legacy shall fall into tho residue, it 
should seem that the rule is excluded («). For however ex- 
ceptional, it is a rule of construction, and must yiold to a con- 
trary intention. 

And such contrary intention may, though (considering tho 
length to which the doctrine has been carried (/),) not very 
readily, bo collected by construction from the very terms of tho 
gift ; which may so strictly define tho purpose as to render it 


(/i) Att.-Gen . y. Syderftn, 1 Vem. 
224, 7 Vcs. 43, n. 

(0 Att.-Gen. v. City of London , 3 
B. 0. C. 171 ; [ Loscombe v. lVintriny - 
ham, 13 Bcav. 87;] but sco Att.-Gcn. 
y. Oglamler , 3 B. 0. 0. ICG. 

(m) Att.-Gen. v. Whoncood , 1 Vos. 
634 ; Da Costa v. Be Das, Arab. 228, 2 
Vos. 27G, 37G, 2 S\v. 487. Soo 2 J. &' 
W. 308, n.; Cary v. Abbot , 7 Vcs. 
490; [ Att.-Gcn . v. Vint, 3 DeG. & S. 
704 ;] but see Att.-Gen . v. Goulding , 2 
B. C. C. 428. 

(») Att.-Gcn. v. Guise, 2 Vem. 2GG; 
[ITaytcr v. Trego, 3 lluss. 113; Att.- 
Gcn. v. Ironmongers * Company, Cr. & 
Ph. 208, 10 CL & Fin. 908; Att.-Gen. 
v. Glyn, 1 2 Sim. 84; Martin v. Margham, 
14 ib. 230; Incorporated Society v. Price , 


1 J. & Lat. 498.] 

(o) Att.-Gen. y. Andrew , 3 Ves. 633 ; 
[. Uenyer v. Bruce, Taml. 32 ; Reeve v. 
Att.-Gcn ., 3 Haro, Ml.] 

(p) Simon v. Barber, 6 Buss. 112 ; 
[Rennet v. Hauler, 2 Be&y. 81 ; Re 
Clergy Society , 2 K. & J. 615. 

((/) Pieschel v. Paris, 2 S. & St. 384 ; 
socus, of course, it the? total amount 
applicable to charity be left in blank, 
Hartslhorne t. Nicholson, 26 Beay. 58. 

(r) Mayor of Lyons v. Adv.-Gen. of 
Bengal, 1 App. Ga. 91. 

(s) See Mayor of Lyons y. Adv.-Gen. 
of Bengal , 1 App. Oa. Ill, 116 (the 
Lucknow Fund). 

(t) Sep Lord Eldon's judgment, Mog- 
gridge v. Thnckiocll , 7 Vos. 68. 
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[incapable of execution otherwise than in the mode pointed out ohapteb ix. 
by the will. The mode is then of the substance, and if it cannot 
be pursued the legaoy will fail altogether. Thus in Att.-Gcn. v. Gift to parti* 
Bishoj ) of Oxford (it) the bequest was “ to build a church at W. clJttr chttnty ’ 
where the chapel now is”; the bishop (who was patron and 
parson) would not let it bo built there, and the churchwardens 
suggested that “the old chapel should be repaired, the living 
augmented, &c.,” while the next of kin insisted that a new 
church must be built and the surplus divided among them : but 
Lord Kenyon observed that if the bishop objected he could not 
interfere ; that as to repairing, &o. he could not do that ; the in- 
tention must be implicitly followed, or nothing could be done. 

So in Corbyn v. French (x) the legacy was to tho trustees of a 
chapel to discharge a mortgage thereon : the mortgage had 
beon already paid oil ; and Lord Almnley held the legacy void 
by tho stat. Geo. 2, c. 30 ; but ho also held that if it had not 
beon so, it would have been void because tho object intended 
could not be effected, and there was no ground to apply it to 
any other purpose. 

Again, in Cherry v. Mott (//), where a tostator desired that, if Cherry v. Mott. 
his personal estate should bo sufficient for the purpose, a pre- 
sentation to Christ’s Hospital should bo bought for the son of 
a freeman of H. ; tho personal estate proved insufficient. Sir C. 

PepySy M. It., said “ This legacy is conditional. There is no gift 
if the personal estate bo not sufficient to fulfil the contract.” 

He added, “ Another objection is that this is a gift for a par- 
ticular purpose which cannot take effect by reason of tho refusal 
of the governors, and that it therefore fails altogether.” After 
citing Att.-Gcn, v. Bishop of Oxford , and Lord Almnley' h view of 
tho doctrine, he referred to the more extended sense in which 
it was understood by Lord Eldon , and concluded, “ In this case, 
however, "there is no gift except in the direction to do that which 
cannot be effected. It is not within tho principle of those cases 
in which the Court executes a general purpose cy-pres, the par- 
ticular mode being impossible.” 

This case has been referred to as standing on special ground 
as a conditional legacy. But as the condition required only 
that the estate should suffice for the particular mode, the appel- 
lation of “conditional” appears not to mark any difference in 

[(«) 1 B. C. 0. 444 n, and oited 4 M 4 Vch. 431. 

Ves. 432, also 2 Vcs. jun. 388, 3 Vos. (y) 1 My. & C. 123. 

646. * 
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not imply an 
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11 lapse." 
Clark v. 
Taylor . 


JRumll v. 
Kellctt . 


[kind, but only the cogency of the terms to indicate that the 
mode was of the substance of the gift. 

Lord Almnley said he thought the legacy in Corbyn v. French 
(supposing it not illegal), as woll as the legacy in Att.-Gcn . v. 
Bishop of Oxford , might each have been applied in repairing the 
particular building, though not for any other purpose (s). But 
partial exclusion of the rule is scarcely less significant than total 
exclusion. For the rule is that where the substantial intention 
is charity, but the particular mode cannot be carried into effect, 
the Court (or the Crown) supplies another mode (a) : which other 
mode need not bear any absolute resemblance to that intended 
by the testator ; only it must first be ascertained that none 
con be found nearer to it (b). Thus a trust for redemption of 
British slaves in Barbary having, after a long continuance, 
failed for want of objects, was executed by Lord Coitenham in 
favour of charity schools in England and Wales (c). This must 
bo borne in mind in considering the cases that remain to be 
noticed. 

In Clark v. Taylor (d), a legacy was bequeathed “to the 
treasurer of the female orphan school at Gk, patronized by Mrs. 
E., for the benefit of that charity ; ” the school had been esta- 
blished and maintained by Mrs. E. at her own expenso, without 
treasurer or other official, and still subsisted at the testator’s 
death; but afterwards, and before payment of the legacy, was 
discontinued ; Sir R. Kinder sir y, V. C., said there was a recog- 
nized distinction between a gift showing a general charitable 
purpose, and pointing out the mode in which it was to be 
carried into effect, and a gift to a particular institution ; that 
here tho institution being a mere private school maintained by 
the beneficence of Mrs. E., he could not say the legacy was to 
go to any other institution. 

In Russell v. Kellctt (e), some of tho poor persons for whom 
the gift was intended having survived the testator, but died 
before payment, it was held by Sir J. Stuart , Y. 0., that their 

r(s) See also Kew v. Bona her, L. R, (b) Per Lord Coitenham, Cr. & Ph. 

4 Lq. .655, where a legacy to bo ap- 227. Originally the rulo seems to have 

plied for a charitable purpose in a been whoUy unqualified, for, according 
foreign country having been refused to Wilmot , 0. J. (Opin. 32, 33), “tho 
by the government of that country, Court thought one kind of charity 
apparently on grounds of public policy, would embalm a testator’s memory as 
it was not argued that it should bo well as another." 
applied cy-pr&s in this country. Cf. (r) Alt, -Gen. v. Ironmonger Com- 

Att.-Gen . v. City of lotidon , 3 B. C. C. pany , Cr. & Ph. 208, 10 Cl. & En. 908. 

171. (rf) 1 Brew. 642. * 

(a) Per Lord Eldon, 7 Ves. 60. See (e) 3 Sm. & Gif. 264, ante, 209. 
also per Grant, M. R., 9 Yes. 406. 
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[legacies lapsed He said the doctrine of cy-pres meant that chaptoxx. 
some other object could be found in a reasonable degree nearly 
answering tha object mentioned by the testator, but that here 
was such a singular and particular definition of the object^ as 
made it impossible to find any other so nearly roscmbling them 
as to justify the application of the doctrine. 

In Marsh v. Means (/), a testator gave a legacy, payable after Marsh v. 
the death of his wife, for continuing a certain publication (which Mvan *~ 
had been published by The Association for Promoting Humanity 
to Animals) according to principles stated in one of its numbers, 
viz. to expose cruolty to animals, to diffuse moral and religious 
information, &c. At tho date of the will the publication hod 
been discontinued, and the association itself was extinct ; and it 
it was held by Sir W. F. Wood, V. 0., that this was not a 
bequest for promoting these principles, but for continuing tho 
publication of this particular book, which brought tho case 
within Clark v. Taylor , so that tho doctrine of oy-pres was not 
applicable, and the gift lapsed by extinction of tho object. 

Again, in Fisk v. Att.-Gen. (r/), where a legacy was given “to Fisk v. 
the Ladies Benevolent Society at L. as part of its ordinary AtLmGen% 
funds,” and before tho testator’s death the society ceased to 
exist, Sir W. F . Wood, V. 0., said it has been expressly decided 
by Clark v. Taylor and Russell v. Kellett, that when a gift was 
made by will to a charity w T hich had expired, it was as much a 
lapse as .a gift to an individual who had expired; and that 
though the point might some day require further consideration, 
he could not interfere with tho settled authorities. Whether 
the charitable object fails before or after the testator’s death, it 
is thus equally lapse within the meaning of this decision; 
whereas in Hayter v. Treyo (h), where tho bequest was to “ tho 
D. asylum for female penitents,” which was dissolved after the 
testator’s death, it was assumed that tho legacy was to bo 
applied cy-pres, tho only question argued being whether this 
should be done by the Crown or by the Court. 

Considering that in Clark v. Taylor , tho institution was “ a Rcmaiks on 
mere private school”; that Russell v. Kellett depended on an thocttHC8, 
erroneous view of the doctrine of ey-pres (i) ; that Marsh v. 

Means and Fisk v. Att.-Gcn. were decided on the authority* of 

[(/) 6 W. R. 815, also reported (but (A) 5 Russ. 113. 
obscurely) 3 Jur. N. S. 790. (<) Langford v. Goxdantl , before tho 

(g) L .• R., 4 Eq. 021. See ulso sumo judge, is probubly referable to 
Langford v. Gowknd , 3 Gif. 617. tbc same ground. 
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.aurnm ix. [Clark v. Taylor and Bimell v. Eellett, which were followed (on 
~ the latter occasion at least) with hesitation, it cannot he con- 

sidered that the suggested rule of lapse is vory strongly sup- 
ported, at least in those cases where the bequest is to an insti- 
tution established for charitable purposes which plainly appear 
in its name (k). 

It is admitted that there is a distinction where there never 
was any such institution as that named by tho testator ; for in 
that cose it is clear ho could not have intended to benefit a 
particular institution, and the logaoy will be applied cy-pres (/). 
trustee * 10810 ^ ^ e( l ues ^ “ ^ l0 institution merely as the instrument 

* for executing tho testator’s charitable intent, which he fully 
describos, the failure of the institution will not in^lve the 
failure of the charitable trust (»»). 

scvcralt? ri° ^bere “ another 6ort of case less easily distinguishable from 
ties equally Eisk v. Att.-Gcn. ; that is, whero the gift is in terms to a parti- 
cular institution by a description equally applicable to moro 
than one. It cannot hero be presumed that the testator did not 
intend to select ono in particular ; for he may have known, and, 
considering the terms of tho bequest, probably did know, only 
ono answering the description ; yot, as it cannot be ascertained 
which, the particular purpose fails ; nevertheless it is clear that 
the legacy will be applied cy-pres (»).] 

Where the testator’s object is sufficiently defined, and is 
capable of being carried into cfloct, it will not be departed from 
upon a notion of moro extended utility (o). 

[Cherry v. Mott (p) shows that there may bo a conditional • 
legacy to a charity as well as for any other purpose, and that if 
the condition is not fulfilled the legacy foils in substance. And 
if the condition is such that it need not be performed within the 
limits allowed by the rule against perpetuity, the gift is void (q). 
Such cases must be distinguished from those where the intention 
is to give a fund to Charity at once, though there may bo an in- 
definite suspenso or abeyance in its actual application. If the 
particular purposes may bo answered, though not immediately, 
tho fund will bo retained — how long does not clearly appear : 

(») Rennet r. Hauler , 2 Beav. 81 ; 
Re Clergy Society , 2 K. & J. 615.] 

(o) Att.-Gen. y. Whiteley , llVes. 241. 


Conditional 
legacy to 
charity. 


[(£) See per Sugdcn, C., ID. & War. 
294. But see L. R., 8 Ch. 211. 

(0 Lo8combc v. Wintringham , 13 Beav. 
87 ; Re Maguire , L. R., 9 Eq. 632. 

(m) Marshy, Att.-Gen ,, 2 J. & II. 
61 ; see also cases cited ante, p. 244, 
n. (o). 


[(p) 1 My. & 0. 132. 

. (?) ----- 


VJ/ Sco Chamberlayne v. JBrockett, L. 
R., 8 Ch. 208 n., 212. 
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[but if those purposes turn out on inquiry to be impracticable, 
then the fund will be applied cy-pres. And during such inten- 
tion there is no resulting trust for heir or next-of-kin (/•).] 

With respect to the particular cases in which the Crown, and 
those in which the Court undertakes this office, the distinction 
seems to be, that where the bequest is by the intervention of 
trustees, [even though those trustees die in the testator's lifetime 
or refuse to act,] it devolves upon the Court («) ; but where tho 
object is charity without a trust interposed, tho direction must 
be by the sign manual of tho Sovereign (f). In a case (w) where 
there was a bequest to a voluntary charitable society, which 
existed when the will was made, and also at the death of the 
testator, but was dissolved before his assets could be adminis- 
tered, it was held that the execution devolved on tho Court. 
Both the Crown and the Court, however, in the exercise of their 
discretion, alike act upon the principle of adhering as closely as 
possiblo to the spirit of the donor's expressed or presumed in- 
tention {r). 

Where a pecuniary legacy is bequeathed absolutely to a cor- 
poration existing for only charitable purposes, the Court will 
direct payment, without requiring that a scheme be settled by 
itsolf for its appropriation (//). And the same rule obtains 
where a legacy is given to tho treasurer or other officer of a 
charitable institution, though not a corporation, to become port 
of the general funds of that institution (s). But whore tho 
legacy is to be applied, not as part of tho general funds of tho 
institution, but for certain permanent cliaritablo trusts, which 
the testator has pointed out, the Court will take upon itself to 
insure the accomplishment of the testator's object by a schemo 
of its own (a). ^ [Where tho legacy is to a foreign charity tho 
Court will direct it to bo paid to tho persons appointed by the 
testator to receive it, and will not take upon itself to settle a 
scheme (J). Nevertheless the Court has jurisdiction to secure a 


[(r) Alt. -Gen. v. Oglandcr , 3 B. C. 0. 
166 ; Abbott v. Fraser , L. B., G P. 0. 
96 ; Chamberlayne v. Brockett , L. K., 8 
Ch. 206, and the cases there cited. 

(#) Moggridgc v. Thackwcll , 7 Vcs. 
36; Faice v. Archbishop of Canterbury , 14 
VeB. 364 ; Alt. 'Gen. v. Gladstone , 13 
Sim. 7 ; lleeve v. Alt. -Gan., 3 Hare, 191 J 
(l) Att.-Gsn. y. Fletcher , 6 L. J., N. 
S., Ch. 75, Fepys, M. B. ; Banger v. 
Bruce , Taml. 32. 

(tt) Hay ter y. Trego, 6 Bubs. 113. 


[(.*) 7 Ves. 87.] 

\y) Society for the Propagation of the 
Gospel in Foreign Tarts v. » ' tt.-Gcn 3 
Buss. 142; [ Walsh v. Gladi me, 1 Phil. 
290.] \ 

(s) See Wcllbeloved v. Jones , 1 S. & St. 
43; [Ite Barnett , 29 L. J. Ch. 871.] 

W lb. 

[(£) Collycr y. Burnett, Taml. 79 ; 
Mitford v. j Reynolds, 1 Phil. 194. See 
Mayor of Lyons v. Fast India Company, 
1 Moo, P. C. C. 293. 
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RULE AGAINST PERPETUITIES. 


chapter ix. [legacy given for charitable purposes by a subject of the Crown, 
whether, in or out of this country, and will sometimes order the 
fund to be carried to a separate account in Court, and the divi- 
dends only paid over to the person named in the will, subject 
to an account of the mode of its application (c). The legality 
• of the charity is to be determined by the law of the country 
where it is to be applied (^).j 

It seems that the Court discourages the investment of the 
funds of the oharity in the purchase of land, under the 2nd 
section of the statute 9 Qeo. 2 (e). 

taiuonot d °°" rcma ins to be noticed, that the ey-pres doctrine does not 

applied to apply to bequests which aro made void by the statute in ques- 
So e fltat thm tiou, and therefore a bequest of money to be laid out in land is 
9 Geo. 2, e. 36. not executed oy-pres, i. e. applied to an allowed charitablo pur- 
A gift oyer, in pose. [But an express gift over, in case tho charitable gift 

ohari^fbo t0 can not by law take effect, is valid (/).] 
void, is good. 


Section II. 

Hide against Perpetuities . 

The necessity of imposing some restraint on the power of 
postponing the acquisition of the absolute interest in, or do- 
minion over property, will bo obvious, if wo consider, for a 
moment, what would bo the state of a community in which a 
considerable proportion of tho land and capital was locked up. 
Policy of mlc That free and active circulation of property, which is one of tho 
petuitic^ er " springs as well as tho consequences of commerce, 'would be ob- 
structed ; tho improvement of land checked ; its acquisition ren- 
dered difficult ; the capital of tho country gradually withdrawn 
from trade ; and tho incentives to exertion in every branch of 
industry diminished. Indeed, such a stato of things would be 
utterly inconsistent with national prosperity ; and those restric- 
tions, which were intended by tho donors to guard tho objects 

[(c) Att.-Gcn. v. lepine , 2 Sw. 181 ; ib. 618 ; and per Lord Eldon, Sibley v. 
Att.-Gcn. v. St urge, 19 Beav. 697. Terry, 7 Ves. 622 ; overruling Alt." 

S Ni‘iov.ltonakcr,Tj. R., 4 Eq. 655.] Gen. v. Tyndall , 2 Ed. 207. Tho 
Att.-Gcn. v. Wilson, 2 Kro. 683. grounds of tho decision in Att.-Gcn. 
(f) Att.-Gcn. v. Tuner ed, 1 Erl. 10, 1 v. JTodgson, 15 Sim. 150, show that it 
W. Bl. 90, Ainl>. 354 ; Ik Thcmincs v. is not an authority against tho validity 
Dc Ronncval, 5 Russ. 288 ; Robinson v. of such a gift over. But as to thoso 
Robinson , 19 Beav. 494; Carter v. Green, grounds, see Warren v. Rudall, 4 K. & 
SK.&J. 591 ; Warren v. Rudall, 4 J. 603, stated post, Ch. L.] 
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of tlieir bounty against the effects of their own improvidence, 
or originated in more exceptional motives (#), would be baneful 
to all. It was soon perceived, therefore, that when increased 
facilities were given to the alienation of property, and modes of 
disposition unknown to tho common law arose, from the intro- 
duction of springing uses and executory devises, which no act 
of the owner of the preceding estate could defeat, it Was neces- 
sary to confino the power of creating these interests within such 
limits as would ho adequate to the exigencies of families, with- 
out transgressing the bounds prescribed by a sound public 
policy. This was effected, not by legislative interference, but 
by the courts of judicature, who, in this instance, appear to have 
trodden very closely on the line which divides tho judicial from 
the legislative functions. 

The early judges had an extreme repugnanco to every dis- 
position of property that savoured of a perpetuity, but tho 
expressions which occasionally fell from them, demonstrative 
of this feeling, did not afford a specific definition of tho monster 
which tho law was stated “ to abhor.” The effect, however, was 
to throw such a general suspicion over all executory limitations, 
as to render tho validity of every gift of this nature question- 
able, until it had been tho subject of, adjudication. Tho onus 
probandi (so to speak) was regarded as lying on those who had 
to sustain tho future gift; and the course which tho decisions 
have taken, has been to affirm the validity of one executory dis- 
position after another, until tho rulo has settled down to an 
analogy to tho ordinary limitations in strict settlement, i. e. to 
the allowance of a life or any number of lives in being, and 
twenty-one years afterwards (h). 

But though the new modifications of estate consequent on the 
introduction of uses, first drew attention to tho necessity of im- 
posing some restraint of this nature, they did not wholly create 
that necessity ; for, if uses had never existed, some such restric- 
tion would have been requisite on executory and future interests 
in personal estate, analogous to that rule of the common law 
concerning remainders, which precluded (and still precludes) 
the giving to an unborn person an estate for lifo, with remainder 

(ff) Perhaps these restrictions most is forging these fetters, that seem by 
frequently ‘spring from the desire to restricting the dominion of others, to 
exert a posthumous control over that extend his own. 
which can be no longer enjoyed. “Te (//) In the writer’s edition of Powell 
teneam morions,” is the dying lord’s on Revises (vol. i. p. 389, n.,) the pro- 
apostrophe to his manor, for which he gress of this rule is fully traced. • 


CSAITEB IX. 


Origin of the 
rulo. 


Perpetuities, 
how regarded 
by the early- 
judges. 


Period for 
which tho 
vesting of es- 
tates may bo 
suspended. 



252 


RULE AGAINST PERPETUITIES. 


OHAPTKB IX. 


A life or lives 
in being, and 
twenty- one 
years. 


Term of 
twenty -ono 
years allowed 
absolutely, 
not merely in 
reference to 
infanoy ; 


but not the 
period of ges- 
tation. 


to his issue (//), or, as it was rather quaintly expressed, the 
creating of a possibility upon a possibility. 

It was long (?’) an undetermined point, whether the period of 
twenty-one years, which a testator or settlor was permitted to 
add to a life or lives in being, was an absolute term, or was 
intended merely to afford an opportunity of postponing the 
interest of an unborn object of gift until his or her majority. 
This question was finally set at rest in Cadett v. Palmer (A), in 
which the House of Lords decided in favour of an executory 
limitation in a will to take effect at the period of twenty years 
after lives in being (/). Bayley , B., after an elaborate examina- 
tion of the authorities, declared the unanimous opinion of the 
Judgos to be, that the true limit of the rule against perpetuities 
was “a life or lives in being , and twenty-one years , without reference 
to the infancy of any ‘person whatever.” This important case, 
howevor, would still havo left a subject for controversy, if the 
House had contented itself with simply adjudicating in the case 
before it ; but, with a .laudable anxiety to close the door to all 
future discussion, it was proposed to the Judges to consider, 
whether a limitation by way of executory devise is void as too 
remote, or otherwise, if it is not to take effect until after the 
determination of a life or lives in being, and upon the expiration 
of a term of twenty-one years afterwards, together with the 
number of months equal to the ordinary or longest period of gesta- 
tion ; but the whole of such years and months to bo taken as a 
term in gross, and without reference to the infancy of any 
person whatever, bom or on ventre sa mere. The Judges 
declared their unanimous opinion on this point to be, that such 
a limitation would be void as too remote, they considering 
twenty-one years as the limit, and the period of gestation to be 
allowed in those cases only in which the gestation exists . 

A possible addition of the period of gestation to a life and 
twenty-one years, occurs in the ordinary case of a devise or 


(A) Somerville v. Lethbridge , 6 T. It. 
213; Heard v. TFestcott , 6 Taunt. 303; 
JTaycs v. IT a yes, 4 IIush. 311; [see also 
2 I). M. & G-. 170.] But sec post. 

(/) See Heard v. Wcstcott, 5 Taunt. 
395, 5 B. & Aid. 801, T. & R. 25. 

(A) 7 Bli. 202, [1 Cl. & Fin. 372, 10 
Bing. 140, 1 Sim. 173 nom. Bengonyh 
v. Edridge. 

(2) See as to this case Sugd. Law of 
Prop. 314. It will be observed that 
the term of twenty years only was 
taken in this case. It may have been 


thought that, as the execution of the 
ultimate trust involved a conveyance 
by the trustees to certain uses, a time 
should be allowed, sufficient in any 
possible case for completing that con- 
veyance. According to the then law, 
it might have been necessary to suffer 
a recoveiy, which could only be done 
in term time. At the present time, it 
would appear unnecessary to make 
an allowance, oven of a day, as thero 
does not seem to be any conveyance 
which could not be perfected in a day.] 
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bequest to A. (a mple), for life,* and after his death to such of his 
ohildren as shall attain the ago of twenty-one years, or, indeed, 
in the case of a devise or bequest simply to the children of A. 
(a male), who shall attain majority, though not procodod 
by a life interest ; in either case A. may survive the testator, 
and die leaving a wife enceinte, and, as such child would not 
acquire a vested interest until his majority, the vesting would 
be postponed until the period of twenty-one years beyond a life 
in being, with the addition, it might bo, of nine or ten months ; 
and if, to either of these hypothetical cases, we add tho circum- 
stance that A. the paront, wore (as of course he might bo) an 
infant en ventre sa mero at tho testator’s decease, there would 
be gainod a double period for gestation, (namely,) one at tho 
commencement, and another at an intermediate part of the 
period of postponement. To treat tho period of gostation, how- 
ever, as an adjunct to tho lives is not, perhaps, quite correct., 
It seems more proper to say that tho rule of law admits of tho 
absolute ownership being suspended for a life or lives in being, 
and twenty-one yoars afterwards, and that, for the purposes 
of tho rule, a child en ventre sa mere is considered as a life in 
being. 

Where the vesting of a gift to unborn persons is postponed for 
a fixed term exceeding twenty-one years, tho gift is unquestion- 
ably void, although not preceded by a life ; for the fact of the 
testator not having availed liimself of tho allowance of a life 
does not enable him to take a larger number of years. Thus, 
in Palmer v. JHol/ord (m) 9 where a tostator bequeathed a sum of 
stock upon trust to raise an accumulated fund, and to transfer 
such fund unto all and every the child and children of life son 
C. T. H., who should be living at tho expiration of twonty- 
eight years, to be computed from tho testator’s decease, except 
an eldest or only son ; and in caso no such child should be then 
living, then to the children then living of J. S., another son ; 
and in default of such child to J. S., if living, and so on to tho 
children of two daughters whom he named, with tho like sub- 
stitution of tlioso daughters ; Sir J. Leach , M. It., said — “ Tho 
expressed intention of tho tostator is that all the children of his 
son 0. T. II., other than an eldest son, should take who were 
living at the expiration of twenty-eight yoars, and that no 
person should take beforo that period. If C. T. II. had such 
children bom to him at any time within soven years from the 
(»}) 4 Buss. 403; [and seo Speakman v. Speakman, 8 Hare, 180. 
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cbuttbbix. testator's death, "then the vesting of the interests of suoh children 
who were unborn at the death* of the testator would have been, 
suspended for raoro than twenty-ono years, and the gift, there- 
fore, is too remote and void ; and the gifts ovor not being to 
take effect until after the some period, whioh^is too remote, are ' 
necessarily void also (w). 

The principle of the above case cleanly applies where any the 
most'inconsiderable addition is made to the torm of twenty-one 
years ; therefore a gift, the vesting of which is postponed for 
twenty-one years and a day, is void. 

Period to bo, * [In deciding the question of romotonoss, the state of ciroum- 
froimthoteft- stances at the date of the tostator’s death, and not their state at 
.tutor's death: the dato of the will, is to bo regarded. Thus, if a testator 
bequeaths money in trust for A. for life, and after his death for 
such of his children as shall attain the age of twenty-five, which 
latter trust would bo void if tlio testator were to die before A. ; 
yet, if A. should die beforo tho testator leaving children, of 
whatever age, tho trust will bo good, since it must of necessity 
vest or fail within lives in being, viz. the lives of the ohildren (0).] 
To the test of the rule settled by CadeU v. Palmer y every g^t 
of real or personal estate, by will or otherwise, must be brought. 
The application of such test instantly shows that an executory 
on an inde- 'limitation to arise on an indefinite failure of issuo of any person 
o^i^ue^Vofd ^ n ff* or dead, is void for remoteness (p ) ; though it is to be 
* ’'observed," that in this and all other cases, if ther executory devise 
— unless en- is [in defeasance of or immediately] subsequent to an estate 
State tail! 031 tail, it will be good, because tho power which resides , in the 
owner of that estato to destroy all [defeating or] posterior limi- . 
tations, executory as well as vested, takes tho case out of the 
mischief of, and consequently out of the rule against, porpetui- 


[(«) It win bo perceived that all the 
gifts over, including the gift to J. S. 
himself, were held void, though tho 
vesting of that gift being subject to 
tho contingency of J. S. being alive at 
tho expiration of the twenty- eight 
years, was necessarily confined to a 
life in being: this was in accordance 
with the general rule hereafter noticed, 
that every gift, limited after a gift 
void for remoteness, is also void. 

( 0 ) Vanderplank v. King, 3 Hare, 17; 
Faulkner v. Daniel , ib. 216 ; Williams 
v. Teale, 6 Haro, 251 ; Beard v. Keke - 
wick, 15 Beav. 173 ; Southern v. Wol- 
laston, 16 Beav. 166, 276 ; (Jattlin v. 
Brown , 11 Haro, 382. The point is 


now never contosted, sed e.g. 3 Ch. ft. 
645. The doubts once entertained 
(10 Haro, 112) in consequence of what 
appeared to be a contrary decision in 
Harris v. Davis ,' ~ 1 Coll. 416 (whero 
however the question was not presented 
in this view), "must be considered as 
removed.] 

(p) Badger y. Lloyd, 1 Salk. 232 ; 
Moore v. Parker, 1 Ld. Baym. 37 ; Lady 
Jonesboro ugh v. Fox , Ca. t. Tulb., 262 ; 
[Lepine v. Ferrard, 2 R. & My. 378 ; 
Carter v. Bcntdll, 2 Beav. 651 ’ r Hm'dmg 
v. Mott, 7 E. & B. 650,] But remember 
stat. 1 4 Viet. c. 26, s. 29, as to wills 
made since 1837. 
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ties^y). ■ Thus, if a. person, by deed or will, creates an estate tail, aa irara ix. '• 
md annexe to it a^provisp divesting the estate in favour of ■ 
another in case the. devisee, or his issue in tail, should afr any 
time thereafter neglect to" assume the name and bear the arms 
.of ' the testator, or in case anotliQr property should at any future 
•time devolve to him or them, or on any other suoh event; this 

• executory limitation, though it would have been clearly void, if 
engrafted on' an estate in fee-simple, is good as applied to an 
estate tail (r). 

£But to bring the case within this saving the evont must bo 
- one which will necessarily happen, if at all, at or beforo the do- 
termination of the previous estate tail ; otherwise there will or 
may be an interval during which the executory dovise wilUbe 
indestructible, and the limitation will consequently bo void ab 
initio (s). 

But the remoteness of the event upon which a remainder after Difference 
an estate tail is to vept,is immaterial, since it is always barrablo 
as long as the estate tail continues; and if, being unbarred, it devise uud a 
is not vested when the latter determines, it fails for want of a lolwimdor - "■ 
particular estate. Thus, in Jack v. Fetlicnton (t), estates were Jack*. 
limited by settlement to T. S. AY. for life, witli remainder to 
his first and other sons in tail male, and for default of such issuo may be good 
male, and in case of issue female only of T. S. AV., to T. S. AY. upon 
in fee, and in case of failure of issue of T. S. AV., then further an event too 
limitations were made. It was argued that the ultimate limita- ^L ' ^10tfe, 
tions being deferred till a gonoral failure of issue of T. S. AY., 
while previous estates were limited to his issuo male, only, were 
too. remoto ; but : Bushc , 0. J., said that this objection was in 
some degree founded on a misapprohonsiou of * Mr. Fearae’s 
meaning, and in not distinguishing the limitation from the event: 
the event might be such that it might happen either beforo or 
after' the future estate was to vest, and yet the* possibility it 
might happen after did not affect the nature of the limitation. 

So that the remoteness of the event is immaterial, if the estate 
is Hot too remote'. " 

In Cole v. Sewell (n) the same question aroso as to the validity CoU v. Sewell. 

iy] Gullivers. Ashby, 4 Burr. 1929; 215; Carr v. Earl of Errolly G East, 58; 

‘{Att.-<$f$n. v. Miller , 3 Atk. Ill ; as to Earl of Scarborough v. Doe cl. Saeillt 1 , 3 
4ft charge subsequent to an estate tail, Ad. & Ell. 897. 

Goodwin v. Clark, 1 Lev. 35 ; Faulkner [(*) Dankos v. Holme , stated below, 

v. Daniel, 3 Hare, 199 ; Morse v. Or- {t) 2 Huds. & Br. 320. 

♦jiowfe, 1 Buss. 382; Bristow v; Boothby, • («) 4 1). & War. 1, corrected by tho 

2 St. 465.] Judgo himself, and differing in some 

• (r) HfkolU v. SheJ/ieltlf 2 B. 0. C. material passages from 2 Con. &L. 3 14. 
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chapteb zz. [of estates limited by deed to take effect in case of a general 
failure of issue by way of remainder after previous estates tail 
limited to some Only of such issue. Lord St. Leonards (then 
L. C. Ir.) said : “As to the quostion of remoteness, at this 
time of day I was very much surprised to hear it pressed upon* 
the court, because it is now perfectly settled, that where a limi- 
tation is to take effect as a remainder, remoteness is out of the 
question : for tho given limitation is either a vested remainder, 
and then it matters not whether it evor vest in possession, be- 
cause the provious estate may subsist for centuries, or for all 
time ; or it is a contingent remainder, and then, by tho rulo of 
law, unless the event, upon which tho contingency depends, 
happen so that the remainder may vest co instanti the preceding 
limitation determines, it can never tako effect at all. There was 
a great difficulty in the old law, because tho rule as to perpetuity, 
which is a comparatively modem rule (I moan of recent intro- 
duction, when speaking of tho laws of this country,) was not 
known, so that, while contingent remainders were tho .only 
speoies of executory estate then known, and uses, and springing 
and shifting limitations wore not invented, tho law did speak of 
romoteness and mere possibilities as an objection to a remainder, 
and endeavoured to avoid remote possibilities : but since the 
establishment of tho rule as to perpetuities, this has long ceased, 
and no question now ever arises with reference to remoteness ; * 
for if a limitation is to tako effect as a springing, shifting, or 
secondary use, not depending on an estate toil, and if it is so 
limited that it may go beyond a life or lives in being and 
twenty-one years and a few months, equal to gestation, then, it 
is absolutely void ; but if, on tho other hand, it is a remainder, 
it must take effect, if at all, upon the determination of the pre- 
ceding estate. In the latter case, tho event may or may not 
happen before or at the instant the preceding estate is deter- 
mined, and the limitation will fail, or not, according to that 
event. It may thus bo prevented from taking effect, but it can 
never lead to remoteness. That objection, therefore, .cannot be 
sustained against tho validity of a contingent remainder. If 
the remainder over had been regularly in default of issue mole 
of the daughters, it would have taken effect when and if that 
failure happened. Now the remainder over is in default of 
issue generally, but it can only take effect when and if there is 
a failure of issue male, that is, upon the regular determination 
of the previous estate ; there is no distinction in the point of 
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[perpetuity between the limitations, either only oan take effect ciupteb ix. 
at the same period. The simple distinction is, that although 
the event happen, the latter gift — depending upon the contin- 
gency — may never take effect ; but that introduces no question 
of remoteness.” In a subsequent part of his judgment, after 
citing a passage from Coke Litt. 378, which speaks of a re- 
mainder depending on the contingency of one man dying before 
another as being “ a common possibility,” lie continued : “ The 
concluding words show that in those early times they were 
looking to the period when the contingency might arise. The 
effect, however, of the modern rufe against perpetuities has 
been to render this doctrine obsolote, although it has rondercd 
void successive life estatos to successive unborn classes of issue. 

In Nicolls v. Sheffield (f) the Court held that a proviso for 
shifting an estate after an estato tail was valid; and Lord 
Kenyon would not listen to an argument founded on remote- 
ness, because the limitation ovor might at any time bo barred 
by the previous tenant in tail.” lie thoreforo hold the re- 
mainder good. This decision was affirmed in D. P. (//). Lord 
Cottenham observed : “ It is said that this last limitation is too 
remote, because, there being no previous limitation to issue 
generally, there might bo a failure of all the prior limitations 
and yet issue, as in the case of a son of a daughter, might exist, 
so that this last limitation would not take effect. But if this bo 
a remainder it would bo barrable (z), and the objection therefore 
would not arise.” lie tlien-went on to show that the limitation 
in question was a remainder limited on a contingency, and 
therefore good. 

So in Doe d. Winter v. Per rat t (a), whero the devise was to Doc y. remit. 
I. C. in tail male, with remainder to tho first male heir of the 
branch of It. C.’s family who lived at II., tho branch of E. C.’s 
family who livod at H. might liave consisted for an indefinite 
time of females only : so that tho gift to the first male heir 
who should come into existence was too romote, had it not 
been limited by way of contingent remainder; but being so 
limited, no doubt of. its validity was expressed on this ground ; 
the only question was, who was meant by “ first male heir.” 

The judgment of Lord St. Leonards in Cole v. Seirell has 

[(a?) 2 B. C. C. 215. cutory limitation, e.g. whon the estates 

fy) 2 H. L. Ca. 186. tail hod determined, see Banket v. 

is) ThismuBt be taken to mean “al- Holme , infra, p. 261. 
ways barrable,** which would not al - (a) 9 Cl. & Fin. 606. 

ways have been the case with an exc- 

jr t — VOL. I. 


s 
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CHAPTEB IX. 


Remarks on 
Cole v. Sewell. 


[been eritioised (J), as if it bod asserted that contingent remain- 
ders were in no oase subject to the rule against perpetuities, 
being sufficiently restricted by the rule which requires them to 
vest, if at all, at or before the determination of the particular 
estate. But this does not appear to have been his real meaning. 
He nowhere says that the event upon which the preceding par- 
ticular estate (upon which the contingent remainder is to depend) 
is limited to determine need not be within the limits allowed by 
the rule. On the contrary, ho says, “ The modem rule against 
perpotuities has rendered void successive life estates to successive 
unborn classes of , issue” (c), and (as he has since remarked (d ) ) 
he relied on the previous estate tail. The rule here referred to 
prevents the existence of a particular estate which, by enduring 
to a too remote period, might support a too remote contingent 
remainder ; while in the case before him the estate tail removed 
all question of perpetuity. The event upon which the particular 
estate is to determine need not be, and in Cole v. Sewell was 
not, the same as the event upon which the contingent remainder 
is to arise : and the L. C.’s judgment is directed only to show 
that where the formor event is not obnoxious to the rule against 
perpetuity, the remoteness of tho latter event is immaterial. It 
is quite consistent with the very words of his judgment, and is 
roquired indeed by the general tenour of it, to hold with Sir 
W. P. Wood (c) that “a contingent remainder cannot be limited 
as depending on tho termination of a particular estate whose 
determination will not necessarily take place within the period 
allowed by law”; and that “ a perfectly accurate statement of 
the law is made in tho able argument of Mr. Preston in Mogg v. 
Mogg (/), whore ho says * a gift to an unborn child for life is 
good if it stops there, but if a remainder is added to his 
children or issue as purchasers it is not good, unless there be a 
limitation of tho time within which it is to take effect’ ” : thus 
connecting, if not identifying, the rule against perpetuities with 
the rule which prohibits the limitation of successive estates to 
successive unborn classes of issue (#).] 

[(£) See Appendix A. denies the validity of such successive 

(t?) Seo above, p. 257, and 2 D. M. & limitations, althbugh restricted as sug- 
G-. 170. gested by Mr. Preston. He gives a 

(tl) Law of Prop. p. 120. specimen of such limitations which he 

le) 11 Hare, 374, 375. considers to be unprecedented, and 

l f) 1 Mer. 664. therefore invalid, Law of R. P. 264 ; 

(ff) See Gilbert, Uses, n. by Sugd. Appendix F., 9th cd. But see Cadell 

p. 260. Mr. Joshua Williams treats v. iWwidr, stated on this point, post, 
the two rules as independent, and p. 279. 
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A term of years (like any other, estate) may be made ex- chapteb jx. 
peotant by way of remainder on an estate tail ; but sometimes it TormofyearsT 
happens that the term is so limited as to render it hal'd to say whether uite- 
whether it is ulterior or precedent to the estate tail. If the term deut°to^tato 
is precedent to the estate tail, of course it cannot be defeated by tai1, 
the acts of the tenant in tail (//) : and in suoh case, if the trusts 
of the term are not to arise until the failure of issuo under the 
entail, those trusts are necessarily void. As, in Case v. Drosier(i), 
where a testator devised his estates at M. and T. to trusteos for 
500 years, upon the trusts after deolared, and ho then dovised 
the M. estate, subject to the tomi, to A. for life, with remainder 
to his sons and daughters in tail, in strict settlement, in the 
usual manner, with remainder to 13. and his sons and daughters, 
in like manner, lie then devised the T. estate in a similar 
manner, except that 33. was put in the place of A. And the 
testator declared the trusts of tho term of 500 years to bo, for 
the purpose (among others) of raising portions for two grand- 
daughters, payable at twenty-ono, and farther portions, in ease 
either A . or B . should die without issue , and all which were to 
sink in cose they died under age and unmarriod. Lord Lang- 
dale , M. It., thought that the words “ without issuo ” meant 
without issue who were objects of tho prior limitations; but os 
this might bo a remoto event, and as there were no moans by 
which the charges would bo barred, the trusts could not bo sup- 
ported. “ They depend,” he observed, “ on a term, and that 
term is precedent to the estates tail, so that after a recovery by 
a tenant in tail, there would remain a term and a trust to be 
performed ; a trust which could not be defeated, and a term 
which cannot be destroyed.” 

[Of course it is not the mere limitation of an estate tail — as, 
to the first son of A., who never has a son, — but the vesting of 
it in the devisee, which protects tho trusts of the subsequent 
term. On the death of A. without having had a son tho trusts 
will be good or bad, or, (if sovorable) some good and some bad, 
according as they ore within or without the limits set by the rulo 
against perpetuity (A).] 

The question, whether an executory limitation was precedent Executory 


(A) Males v. Conn, 4 Sim. 65. 

(i) 2 Kee. 764, [affirmed by Lord 
Cottenham, 6 My.& Cr. 246. See Sykes 
v. Sykes , L. R., 13 Eq. 66, aco.] ; and 
see Hayes’s Introd. yoI. 1, p. 135, yol. 
2, p. 170, n., 5th ed. 


(k) Tregonwett v. Sydenham , 3 Doty, 
194, -where all the trusts were held 
void except the trust to raise tho 
money, and tho money was held to 
result to the heir. See os to the lost 
point, Ch. XVIII. s. 2. 

S 2 



260 


RULE AGAINST PERPETUITIES. 


CHAPTER IX. 


limitation, 
whether pre- 
cedent or 
subsequent. 


Whether a 
remainder, 
which is 
destructible, 
can be void for 
remoteness. 


or subsequent to an estate # tail, was mueb discussed in Doe d. 
Lumley v. Earl of Scarborough (/), where lands were devised to 

A. for life, with remainder to his first and other sons in tail, 
remainders over, with a proviso, that if the earldom of S. should 
desoend upon A. or any of his sons, within the period of certain 
lives, or within the term of twenty-one years after the decease 
of the survivor, his or their estato should cease, and the lands 
remain over as if ho or they wore dead without issue. The 
eldest son of A. suffered a common recovery, and A. joined in 
the conveyance for the purpose of making a tenant to the 
praecipe. The earldom afterwards devolved upon A. It was 
held in tho Exchequer Chamber (m) (reversing a decision in 

B. R.), that tho executory limitation was barred ; tho Court 
being of opinion, that this was a more proviso for tho cesser of 
tho old estates created by the will to which it applied, so as to 
accelerate and let in the enjoyment of the remainders over, and 
not (os had been considered in tho Court bolow) tho creation of 
any new estato. Tho Judges in B. R. were of opinion that the 
proviso operated, not by way of determining or defeating the 
estate tail of the son of A., but antecedently to that estate, by 
preventing the estate tail from over taking effect ; and that the 
persons entitled in remainder had two distinct estates, one of which 
was antecedent, and tho other posterior to the estate tail, and con- 
sequently, that the former could not be affected by the recovery. 

Tho same species of reasoning by which a remainder or an 
executory limitation, to arise on the determination of an estate 
tail, is supported, might seem to havo applied to a contingent 
remainder, which was formerly liable to be destroyed by tho act 
of the owner of the preceding estate of freehold, no estate being 
interposed for its preservation; but the writer is not aware of any 
authority for the application of the doctrine to such eases. If 
therefore freehold lands, of which the legal inheritance was in 
the testator, was devised to A. for life, with remainder to his 
eldest son who should be living at his decease, for life, with 
remainder in fee to the children of such eldest son who should 
be living at his (the son’s) decease : although A. in his lifetime 
might have destroyed all the remainders, and the eldest son, 
after his (A.’s) decease, might have destroyed the ultimate 
remainder in fee devised to his children, without being amenable 
either at law or in equity to the persons whose estates were thus 
destroyed, such ultimate remainder would, nevertheless, have 
(l) 3 Ad. & Ell. 2, 4 Nev. & M. 724. (t») 3 Ad. & Ell. 807. 
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been void for remoteness (n) on the ground that the destruction 
in these cases was effected by what the law called a tortious or 
wrongful act, (though it was a wrong without a remedy,) tho 
perpetration of which was not to bo presumed. [And now the 
stat. 8 & 9 Yict. c. 106, s. 8, which has deprived tho owner of 
the previous estate of freehold of tho power of destroying tho 
contingent remainders depending on it, has also deprived those 
remainders of any validity they might have derived from their 
destructibility. 

Tho devise of an estate in reversion may, it seems, bo void for 
remoteness when a devise of an estate in remainder would not. A 
reversion is, in fact, a present interest, since it carries tho services 
and rent (if any) during the subsistence of tho particular estate (o) ; 
and a deviso of it, therefore, contingently on a future event is, like 
a similar deviso of any other estate in possession, an executory 
limitation which need not vest co inxtanti that the particular estate 
determines, and is void if the event be too remote. Thus, in TSaakes 
v. Holme (^>), whero a sottlor, having tho reversion in fee ex- 
pectant on a failuro of issuo male of his sons and issuo general 
of his daughters, devised it on the contingency of there being no 
child or children of his wife by him begotten, or (as eventually 
happened) of tliero being such, but all of them dying without 
issue ; it was held, that the deviso was too remote and void (</). 
If the devise in this case had been such as to create a remainder 
in foe, such remainder could only have taken effect in case tho 
general failuro of issue had happened simultaneously with tho 
determination of the estates tail to the sons and daughters (r), 
and up to that time would have been barrable, and therefore not 
too remote. The devise of tho reversion on the other hand, though 
barrable during the subsistence of the estates tail, would not neces- 
sarily have always been barrable, since, taking effect as it did by 
way of executory devise, it must, if held valid, have awaited the 
time when the issue general failed ; an indefinitely long period 
might thus elapse between the determination of the estates tail 
and the failure of issue general, during which tho reversion would 
have descended in fee to tho testator’s heir, who could not have 

[(m) Or by the rule already noticed Dougl. 486. 
which forbid** the giving of an estate (7) But the devise might have been 
for life to an unborn person, with rc- supported on a distinct ground ; tho 
mainder by purchase to his issue. ] testator referred to the settlement, and, 

( 0 ) l*re*ton on Merger, 246; Badger though he mis-rccited it, he manifestly 
v. Lloyds 1 Ld. Raym. 523 ; Bao. Uses, intended to devise his reversion, what- 
46, 46, cited Saud. Uses, ch. 2, v. 2. ever it was. See Ch.-XL. s. in. 5. 

(p) 1 Russ. 394, n. ; Sugd. Law of (r) Tho case would then have been 
Prop. 351 ; and see Boo v. Fonnereau } similar to Cole v. Sewell, 
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[barred the executory gift, and the rules against perpetuity would 
have been infringed (s). 

Contingent remainders of copyholds were governed by the 
same rules as contingent remainders of freeholds, except that the 
former were not liable to destruction by the owner of the pre- 
vious estate (/). The statute 8 & 9 Viet. c. 106, by depriving 
the owner of a previous estate in freeholds of this power, has re- 
moved the only point of difference between contingent remainders 
* in lands of those tenures (u). 

A different Contingent remainders (or, more properly, executory interests) 
contingent 8 10 of trust or equitable estates arc not governed by the same rule as 
potions b y contingent remainders of legal estates ; for they do not neces- 
sarily vest or fail upon the determination of the previous estate, 
but await the happening of the contingency on which they are 
limited (<r), and are therefore invalid if that contingency be too 
remote (//). But, like executory devises, they are good after an 
estate flail, if limited on an event which must necessarily happen 
at or before the determination of that ostatc, c. </., a trust for a 
class to be ascertained at or before such determination (s). 

These considerations bear upon an observation which has been 
deci8i(m°in thC ma( ^ e ( a ) 011 tho doctrine advanced in Cole v. Sewell (and the 
Cole v. Sewell, same would apply to Doc v. Per raft), to the effect that a contin- 
gent remainder limited after an estate tail is not void on account 
of the remoteness of the contingency on which it is to arise. It 
is said that it was not necessary to the decision to lay down any 
such rule, since the remainder was preceded by estates tail, the 
owners of which might have barred it, and remoteness was thus 
obviated. But supposing this to have been the ground of the 
decision, it must have applied equally had the contingent re- 
mainder, together with the estates tail, been equitable and not 
legal interests: for the remainder would then also have been 
borrable by the owners of the estates tail: and yet if those 
estates had determined without being barred, the contingent re- 
mainder, — since it would not have failed, but would have waited 
for the happening of the event upon which it was limited (a 
period of indefinite duration), — must clearly have been obnoxious 
to the rule against perpetuities, and therefore void ab initio . It 
is absolutely necessary therefore to assign some reason for the 


Wlmt is the 


[(*) Bristow v. Boothby, 2 8. & St. 44, 1 Atk. 581 ; Chapman y. Blind , Ca. 
465; and see Morse v. Ormonde , I Russ. t. Talb. 150. 

382. (if) Mon n penny y. Bering, 7 Hare, 

(0 Bickersgill y. Grey, 30 Beav. 352; 568, 590. 

so of estates pur autre vie, ib. ( 2 ) Meatman y. Beam, L. R., 7 Oh. 

In) Fearne, C. R. 320. 275. 

(r) Hopkins y. Hopkins, Ca. t. Talb. ( 0 ) See Appendix A. 
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[validity of the contingent remainders limited on a remote con- chaptisb ix. 
tingenoy in the cases of Cole v. Sewell and Doe v. Permit , , besides 
that of their being barrable along with the previous estates tail. 

The validity of remainders limited on a remote contingency Tho question 
does not appear to be affected by the act 8 & 9 Yict. c. 10G, s. 8. ^utiu^nt 
Under that act contingent remainders which would previously remamder 
have failed through the determination by forfeiture, surrender affected by 
or merger of the previous vested estate of freehold by which they ® * 0 Q Vict * 
were supported, are to take effect, notwithstanding such deter- 
mination, in the same manner in all respects as if such determina- 
tion had not happened; that is to say, such remainders will still 
fail in any case where they would formerly have failed if tho 
previous estate had determined by any other than one of tho 
modes mentioned in the act ; and consequently when tlio pre- 
vious estate determines by any of theso modes, the contingent 
remainders depending thereon will bo preserved only until tho 
time when the previous estate, if it had not been determined by 
one of these modes, would have determined in any other manner, 
and the contingent remainder must then take effect or fail. 

Neither is a remainder limited on a remote contingency affected , t 

by the stat. 40 & 41 Yict. c. 33, which enacts that every contin- 0 . 33. 
gent remainder thereafter created, which would have been valid 
os a springing use or executory devise, had it not had a sufficient 
estate to support it as a contingent remainder, shall, in the ovent 
of the particular estate determining before tho contingent re- 
mainder vests, bo capable of taking effect as if the remainder 
had originally been created as an executory devise: for if tho re- 
mainder had been originally limited as an executory devise, to take 
effect on the remote contingency, it would not have been valid.] 

The most frequent instances of the transgression of tho rulo Most fre- 
against perpetuities occur in devises or bequests to classes, com- burring cases 
prising either individuals who may not come into cxistenco at all of remote 
during a life in being and twenty-one years afterwards, or per- glfts * 
sons who may not be in csso at the death of tho testator, and 
the vesting of whose shares is postponed beyond majority. In 
the former case, tho rulo is fatally violated, oven though tho 
gift to the unborn objects is so framed as to confer on them 
vested interests immediately on their birth. 

An example of the latter kind is supplied by Dodd v. Wake (6), Gifts to an 

(b) 8 Sim. 616; [and see Sough Ion v. attained the age; if, therefore, ho 
James, 1 Coll. 26, 1 II. L. Oa. 406; does so in testator’s lifetime, the gift 
Griffith y. Blunt , 4 Beav. 264. But a is good, whatever tho age prescribed, 
gift to a class at a prescribed age Tic/ccn v. Matthews, 10 Cli. 1>. 204.] 
includes none bom after the eldest has 
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where a testator bequeathed a sum of 3,000/. unto and amongst 
the children of his daughter M. M., “who Bhall be living 
at the time the eldest shall live to attain the age of twenty- 
four years, and the issue of such of the children of his said 
daughter, as may then happen to be dead leaving issue,” 
per stirpes. M. M. had three children living at the testator’s 
death; but the question was, whether the bequest was not 
void for remoteness, inasmuch as all theso children might die 
under twenty-four, and then the legaoy could not vest in any 
child, until the expiration of twenty-four years and upwards 
after the testator’s decease. Sir L. Shaihcctt said : “ The testator 
appears clearly to havo intended, that only those ohildren of his 
daughter should take who should be alive when the eldest child 
for the time being should attain the ago of twenty-four, and, 
therefore, the bequest is void for remoteness.” 

It is proper to remark that, in tho class of cases under consider- 
ation, a limitation which would as an executory devise be void for 
remoteness, may bo good as a contingent remainder, on account 
of the necessity, which the rules applicable to contingent re- 
mainders impose, of its vesting, if at all, at the instant of tho 
determination of the preceding estate for lifo. Such an estate, 
therefore, if limited to a person who was in existence at the 
death of the testator, necessarily restricts tho devise within proper 
bounds. Thus if lands of which the testator had the legal in- 
heritance be devised to A. for life, with remainder in fee to the 
children of A. who shall attain the age of twenty-two, the devise 
in remainder will be good, because if at the death of A. no child 
has attained the vesting age, the remainder will fail under the 
doctrine in question (<?) ; and if any child has attained that age 
the devise will take effect in favour of such child to the exclusion 
of any child or ohildren afterwards attaining the prescribed age(rf). 

[With respect, however, to equitable interests (and though the 
authorities extend only to equitable interests by way of remain- 
der in personalty, they must, it is conceived, equally apply to 
trusts of inheritance (e) ), a different rule prevails; as already 
stated, they await the happening of the event upon which they 
are limited, notwithstanding the determination of the particular 

(c) Feanw.C.UA. [Fcstingy, Allen, c. 33, post, Ch. XXVI. 

12 M. & “Weis. 279; Alexander v. Alex- (<?) See Blagrove v. Hancock , 16 Sim. 
ander , 16 C. B. 69. 371 ; Walker v. Mower , 16 Beav. 366, 

(d) Bmekcnbury v. Gibbons, 2 Ch. D. where, however, the trust was execu- 
417. See further as to contingent re- tory.] 

mainders of this kind since 40 & 41 Viet. 
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[estate. They are therefore void when that event is too remote ; 
and] the fact that some of the objects eventually composing tho 
class were actually bom within tho period allowed by tho rulo of 
law, will not render the gift valid, quoad those objects. Thus, 
in Leake v. Robinson (/), where certain stock and monies were 
bequeathed to W. R. It. for life, and after his decease, to the 
child or children of the said W. It. It. who, being a son or 
sons, should attain the aye of ticcnty-fivc , or being a daughter or 
daughters, attain that age, or be married with consent ; and in 
case tho said W. It. It. should happen to die without leaving 
issue living at the time of his decease, or leaving such, they 
should all die before any of them should attain twenty-five, if 
sons, and if daughters, before they should attain such age, or bo 
married as aforesaid, then to the brothers and sisters of the said 
W. It. It., on their attaining twenly-five, if a brother or brothers, 
and if a sister or sisters, on such ago or marriage os aforesaid. 
It appeared that five of tho brothers and sisters of W. It. It. 
were bom before the testator’s death, and it was contended, there- 
fore, that the bequest, though confessedly void as to those bom 
afterwards, was good as to these objects; for that no case had 
gone tho length of deciding, that persons who are capablo of 
taking under a will, should not take, merely because they are 
joined in a bequest with others who are incapable ; but Sir JV. 
Grant , M. It., held, that tho bequest was void as to the whole, 
observing, with his usual felicity : — “ The bequests in question 
are not made to individuals, but to classes ; and what I have to 
determine is, whether the class can take. I must make a new 
will for the testator, if I split into portions his general bequest 
to the class, and say, that becauso the rule of law forbids his 
intention from operating in favour of the whole class, I 'will 
make his bequests what ho never intended them to be, viz. a 
series of particular legacies to particular individuals; or, what ho 
has as little in his contemplation, distinct bequests, in each in- 
stance, to different classes, namely, to grandchildren living at his 
death, and to grandchildren bom after his death” (y). 

If) 2 Mer. 3G3. Tawdry v. Geddes , 1 R. & My. 203; 

[(y) The books abound with cases in Southern v. Wollaston , 16 Beavr. 166; 
which the decision in Leake v. Robinson Merlin v. 11 lay rave, 2.5 Bcav. 126; 
has been foUowed ; it wUl be sufficient Bickford v. Brown , 2 K. & J. 426 ; Read 
to refer to some of them, Judd v. Judd, v. Gooding , 21 Beuv. 478, 4 D. M. & Gr. 
3 Sim. 626; Newman v. Newman , 10 ib. 610; Rowland v. Tawney , 26 Beav. 67; 
61; Comport v. Austen, 12 ib. 218; Ring Smith v. Smith, L. R., 5 Ch. 342, re- 
v. Hardwick, 2 Beav. 362; Bull v. ferred to below.] 

Pritchard, 1 Russ. 213, 6 Hare, 667; 
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And even if all the members of the class had happened to be 
bom during the life of the tenant for life, or even in the lifetime 
of the testator himself, the gift would nevertheless have been 
absolutely void, as it is an invariable rule that regard is had to 
possible not actual events, and the fact that the gift might have 
included objects too remote is fatal to its validity, irrespectively 
of the event. 

Where the testator has combined with the remoto class a living 
person in such a manner as to constitute him a member of the 
class, the gift to him cannot bo distinguished from, and therefore 
shares the fate of, the gift to the other intended objects with 
which it stands blended and associated (h). [This conclusion 
was questioned by a learned judge (/), who thought the gift to 
the living person, when associated with a gift to a “01088” (all 
to take as tenants in common), ought not to fail any more than 
it would if it had been associated with a gift to other named 
individuals to take with him as tenants in common. But the 
conclusion seems inevitable : for in the former case the share of 
the living person could not be ascertained but by reference to 
the number of members ultimately included in the class ; and 
this could not be known within due limits. This it was that 
mado the living person one of the class, subject to all the con- 
ditions that appertained to that character. Leake v. Robinson 
shows that it is not the description of the legatees as childron or 
grandchildren that constitutes them a class, but the mode and 
conditions of the gift. Sir W. Grant there observed (j) 9 that 
supposing the distinction made (as was there attempted) between 
persons capable and persons incapable, there was still the diffi- 
culty of adjusting the proportions in which the capable children 
were to take, and in determining the manner and the period of 
ascertaining those proportions. 

Where this difficulty does not'exist, the rule in Leake v. Robin- 
son does not generally apply. Thus in Storrs v. Benbow (k) 9 
where the testator bequeathed 500 /. to each child that might be 
bom to either of the children of either of his brothers, it was 
decided by Lord Cramcorth that the gift was valid as to the 
children of nephews who were bom in the testator’s lifetime, and 
void as to the children of the other nephews. He said it was a 

(h) Dorter v. Fox, G Sim. 485. (./) 2 Mer. 390. 

[(i) Per Stuart , V.C., James v. Lord (k) 3 D. M. & G. 390. See also W\l* 
Williford^ 1 Sm. & Gif. 68, 59. If the kittson y. Duncan , 30 Bear. Ill, as to 
gift were in joint tenancy, would the the legacies of 2,000/.; as to the residue 
whole fund accrue to the individual? the case was like Leake v. Robinson, 
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[mistake to compare the case with Leake v. Robinson, The legacy 
given to one of the former set of children could not be bad 
because there was a legacy given under a similar description to 
a person who would not bo able to take because the gift was 
too remote. 

Again, in Griffith v. Pownall (/), A. had a power to appoint 
among all the children of B., begotten and to be begotten, and 
their issue; and in default, to the children equally. All the 
children that B. over had (six in number) wore bom at the time of 
the creation of the power, and A. appointed that the share which 
each child of B., begotten and to bo begotten, was entitled # to in 
default of appointment, should be held in trust for that child for 
life, and after its death for its children. Sir L, Shadicell , V. C., 
held the appointment valid, lie said that, if the gift be of the 
bulk of the property amongst a sot of persons collectively, some of 
whom are within the rule of law as to perpetuity, but the rest of 
them are not, the gift is void in toto . That in tho caso before 
him the gift was not of the bulk of the fund, but the testator 
merely directed how the share of each daughter should go after 
her death. If there had been a seventh or eighth daughter, tho 
gift would have been bad as to their children ; nevertheless, the 
gift to the elder children would have been good. 

Tho distinction was disregarded in Greenwood v. Roberts ( m) 9 
whore the testator bequeathed personal property upon trust, 
among other things, to pay his brother Thomas an annuity of 
200/. a year, and after his decease to pay the same to and 
amongst such of his children as might be then living in equal 
shares during their respective lives, and at tho decease of any of 
them, he ordered, that so much of tho principal or capital stock 
as had been adequate to the paymont of tho annuity to which 
the child so dying had been entitled during his or her life, should 
be sold, and tho produce thereof divided equally amongst tho 
children of him or her so dying, when they should severally 
attain the age of twenty-one years ; ho gave them vested in- 
terests therein; and further directed that if any of tho children 
of his brother Thomas should at his (Thomas’s) death be dead 
and have left issue, such issue should be entitled among them to 
the same sum as they would eventually have been entitled to 
had their parents survived Thomas. Thomas survived the testa- 
tor, and left a son Richard, who was alive at the death of the 
testator; but it was held by Sir J, Romillg , M. R., that the 
[(0 13 Sim. 393. (m) 15 Beav. 92. 
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[children of Richard could not take. He said, 44 The gift is, in 
the first instance, distinctly to a- class, namely, to such of the 
children of his brother Thomas as may be then living, and 
Richard takes a life interest in that bequest solely in his charac- 
ter of one of those children. The gift over after the decease of 
those children is not confined to such of the children of his 
brother as should be alive at the testator’s decease, and nothing 
points to Richard more than any other child of Thomas, who 
might be born after the death of the testator. I am of opinion 
that I must, upon the expression used by the testator, treat 4 the 
children of him or her so dying ’ as another class, and that I 
cannot, because the testator has directed that on the death of 
Thomas the fund is to be equally divided between such of his 
children as shall be then alive, treat the bequest as if it had been 
a separato set of bequests to each of such children as eventually 
constituted the class ; and therefore, in my opinion, ho has given 
this annuity to a class to be ascertained at a future period, and 
after the death of each of the persons constituting that class to 
another class , some of whom aro prohibited by law from taking, 
by reason of the rule against perpetuities. If I am correct in 
this view, the rule in Leake v. Robinson must apply. I am of 
opinion that Richard is neither mentioned nor individually de- 
scribed in the will as a person taking (to use Lord Cottenham’s 
expression, in Roberts v. Roberts (in) ), a separate and individual 
portion of the annuity bequeathed to Thomas, but that he takes 
it as one of a class, and that his children intended by the testator 
to take after his decease, are persons forming part of a class, 
somo of whom are precluded from taking, and consequently that 
the gift over after his decease is void.” 

But Leake v. Robinson appears not to justify the use here 
mode of the word “class.” The grandchildren were not all 
of one class; there were as many separate classes of grand- 
children as there were children of Thomas, and although to 
save repetition the gifts to all these classes was included 
in one set of words, the gift to each of them was wholly 
independent of tho gifts to the others, its amount having been 
finally ascertained at the death of Thomas, when the number 
of his children who survived him or predeceased him leaving 
issue was known. A number of persons are popularly said to 
form a class when they can be designated by some general name, 
as 41 children,” 14 grandchildren,” 44 nephews but in legal lan- 
[(«) 2 PhiU. 634. 
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Lguage the question whether a gift is one to a class depends not 
upon these considerations, but upon the mode of gift itself, 
namely, that it is a gift of an aggregate sum to a body of per- 
sons uncertain in number at the timo of the gift, to be ascer- 
tained at a future time, and who are all to take in equal or in 
some other definite proportions, the share of each being depen- 
dent for its amount upon the ultimate number of persons. Thus 
a bequest of 1,000/. to the children of A., the eldest child to take 
one moiety, the younger children the other moiety, is, in ordinary 
language, a gift to one class of persons, namoly, children ; in the 
logo! acceptation of the words it is a gift partly to an individual, 
namely, the eldest child of A., and partly to a class, namely, his 
younger children. On the other hand, a gift to A., B. and C., 
and the children of D., share and share alike, may, legally speak- 
ing, be a gift to a class (n), but yet these persons would not in 
the ordinaiy acceptation of the term form a class. Moreover, 
under a gift to a class, if any of the class take, thoy tako the 
whole ; the subject of gift can never, therefore, bo partly disposed 
of and partly undisposed of ; this shows that the grandchildren 
in Greenwood v. Roberts did not take as a class, for supposing tho 
gift valid, the children of one child of Thomas would have taken 
part of the fund, while another part would havo been undisposed 
of if another child of Thomas had no children. 

The principle of Griffiths v. Pownall prevailed in Caitlin v. 
Brown (o), where a testator entitled to tho equity of redemption 
in lands, subject to a mortgage in fee, dovised them to T. B. C. 
for life, with remainder to all and every his child and children 
during their natural lives if more than one ; and after the 
decease of any or either of such child or children then the part 
or shore of him, her or them so dying was given to his, her or 
their child or children lawfully begotten, or to bo begotten, and 
to his, her or their heirs as tenants in common. T. B. C. loft 
several children, some bom in tho testator’s lifetime, some after 
his death ; and it was held by Sir IF P. Wood, V. 0., that the 
shares of the children bom in the lifetimo of the testator were 
well given to their children though the gift to the other grand- 

.[(m) Porter v. Fox, 6 Sira. 485; soe 9 Jur. N.S.,Pfc. 2, 301. Inj Re Chaplin's 
also Clark v. Phillips, 17 Jur. 886 ; Me Trusts, 33 L. J. CJh. 183, it was admit- 
Stanhope's Trusts, 27 Beavf201; Knap - ted by Wood, V.C., that naming somo 
ping v. Tomlinson , 34 L. J. Gh. 7 ; As- of a class did not make it less a class; 
pinall v. Duckworth , 35 Beav. 307. Me yet lie held that tho named person 
Ann Wood's Will \ 31 Beav. 323 (as to having died before the testator his share 
tho lapsed share), and Drakeford v. lapsed ; which seems contradictory. 
Drakcford , 33 Beav. 46 are contra: sed (o) 11 Haro, 372. See also Vander - 
qu. y and os to the last-named case see plank v. King, 3 Hare, 1. 
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[children failed. He thought Greenwood v. Roberta was distin- 
guishable because “ the children of the brother who were bom 
and in esse at the death of the testator, might all have been dead 
at the death of the brother, and the case therefore fell within the 
rule in Leake v. Robinson . It was a gift to a class, and all the 
members of the class might be persons without the limits. The 
children bom at the testator’s death might take no interest 
whatever. On this ground the decision in Greenwood v. Roberts 
was no doubt perfectly right.” And he intimated that the case 
before him might have been similar if the devise had been to the 
sons of T. 13. C. living at his decease, with remainder to their 
sons in feo. 

Sir R. Kindersley said ( p) he was unable to see the distinction 
hero referred to : it appeared to him that in Cattlin v. Brown 
precisely the same observation would arise, and that it would be 
equally true that all the children of T. B. C. that wero bom and 
in esso at the death of the testator might die in the lifetime of* 
T. B. 0. He did not see how the observation or the ground of 
distinction applied; and it struck him that the same reason 
whioh was given in support of Greenwood v. Roberts would have 
required Cattlin v. Brown to bo decided in the same way. It 
must also be observed that the M. It. himself declared (q) that the 
gift to grandchildren in the latter case would undoubtedly have 
been good if the class was to be ascertained at the death of 
Thomas ; and he referred his decision to tlio clause which sub- 
stituted the issue of any child of Thomas who should die before 
Thomas, in the place and to take the share of their parent, and 
to the fact that such issue took no vested interests until they 
attained twenty-one, so that if the children of Thomas who were 
living at the date of the will died before Thomas and left chil- 
dren who died under twenty-one leaving remoter issue, it would 
not be until these remoter issue attained twenty-one that the 
class would be ascertained, or the number of shares ascertained 
into which the fund would be divisible, and this would be too 
remote. This was a new ground. It was not token in the case 
itself; doubtless because the substitution clause said nothing 
about the age of twenty-one. But if this clause is to be under- 
stood as so referring to the previous gift to grandchildren 
in remainder, as to import into itself the mention of that age, 
so also must it be deemed to import the declaration that the 

Up) Knapping v. Tomlinson* 34 L. J. (<?) Seo Webster v. Roddxngton . 26 

Ch. 3. Bcav. 136. 
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[interests given were “vested.” Besides, the intermediate interest chatter ix. 
was given for the benefit of the grandchildren during minority. 

The distinction already noticed as having been taken by Sir v. 

W. Wood regarding Greenwood v. Roberts , was disregarded by Gi * ft h< J ld void 
him in Wilson v. Wilson (r). The bequest there was of a sum mrartonly. 
of money upon trust to pay the income to the testator’s wife 
during her life, and after her death in trust for the then present 
and future children of I. L. who should be living at the death of 
the testator's wife, and who should attain the age of twenty-one 
or marry, in equal shares; and the testator directed that the 
shares of each daughter should be settled upon trust for her 
for life, and after her death for her children. Sir W. Wood , 
decided that the trust in favour of a child of a daughter who 
was living at the death of the testator was valid. lie said, “ I 
con conceive no ground why in respoct of a child of I. L. in esse 
at the time of the testator’s decease there should not bo a direc- 
tion that her share should bo settled on her children. In Porter 
v. Fox (s) and that class of cases the difficulty arises from there 
being a gift to a class of persons some of whom can take whilst 
others cannot. In theso casos it cannot bo ascertained what is 
the share of each, and hence tho gift is held void as to all. 

Here, however, the children of each child of I. L. form a sepa- 
rate class, and the share of each class is separately ascertainable.” 

Cattlin v. Brown was followed by Sir R. Kindersleg in Knapping v. 
Knapping v. Tomlinson (t), whore tho devise was identical in its Qjf^oW void 
terms with that in the former case. The Y. 0. reviewed all the in part only, 
coses, and expressed his entire concurrence with Sir W. Wood's 
decision. Sir J. Romillg , having also declared (u) his approval 
of that decision, and having referred his own decision in Green- 
wood v. Roberts to grounds which, at all ovents, remove it from 
apparent opposition to tho other authorities (x) 9 it must be taken 
as settled that where the shares of all the separate stocks can be 
ascertained within legal limits, as in those authorities, the rule 
in Leake v. Robinson is not applicable so as to dofeat limitations, 
otherwise valid, of the separate shares. 

Neither does the rule extend to cases where, in tho event of Where the 
the death of any of the original class, another class is substituted substituSoual 
in his place. Thus, if a fund is bequeathed to the children of that alone 
A. (a person living at the testator’s death), and if any of them 

■(r) 4 Jur. it.S. 1076,28 L. J. Ch.95. Beav. 137, 138. 

s) 6 Sim. 485. (.r) Arnold v. Congreve, 1 It. & My. 

(if 34 L. J.Ch. 3, 10 Jur. N. S. 626. 205 (where the point was not taken) is 

iu) In Webster v. Sodding ton, 26 over-ruled. 
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OHATTEB IX. 


Otherwise, 
where it is 
concurrent. 


[should die before the period, of distribution (c.g. before attaining 
the age of twenty-one) his share is given to his issue, to vest in 
them at twenty-one ; here the substituted gift to issue of a child 
bom after the tostator’s death is obviously too remote, and the 
child’s share remains undisturbed ; but the substituted gift to 
issue of a child bom in the testator’s lifetime is valid, for the 
fund is, in any event, to bo divided into as many shares as there 
are members of the original class, i.c. children of A.; as in 
Wilson v. Wilson , tho issue of each child of A. forms a separate 
class, whose share is separately ascertainable (//). 

On the other hand, if the gift to the issue is not substitutional 
but original and concurrent with that to children, as, if tho 
bequest be to such of the children of A. as attain twenty-one, 
and the issue who attain twenty-one of such of the children of 
A. as die under twenty-one, per stirpes. Here they all form 
but one class, the share of no one of whom cah be finally ascer-. 
tained without reference to tho shares of all the others. And as 
some of this class may obviously not bo ascertained within a life 
in being and twenty-one years, tho whole gift fails (s). It is 
true that, according to tho terms of tho gift, the minimum share 
of each would bo ascertained within a life in being (i.c. the life of 
A.) and twenty-one years after. But the maximum wpuld re- 
main uncertain until it was seen whether tho issue of any child , 
dying under ago and leaving issue did or did not attain twenty- 
one, which would clearly be beyond the legal period.] 

Tho doctrine that tho validity of a gift is to be tried by 
possible not actual events is, of course, applicable no less to gifts 
to individuals than to gifts to classes. If, therefore, the devise 


[(#) Packer v. Scotty 33 Beav. 511, ap- 
pears to l>o a case of this kind ; but the 
report is very imperfect. The question 
whether a gift is original or substitu- 
tional is not peculiar to the subject of 
remoteness. It is dealt with, post Ch. 
XXX. s. 3. See also Ch. XLIX. s. 1. 
One example will here be useful. In 
Stuart v. Cockerell , L.R., 5 Ch. 713, tho 
bequest was to S. for life, remainder to 
his eldest son for lift', remainder to E. 
for life, and after the death of the sur- 
vivor of the tenants for life “ to tho 
children of S. share and sharo aliko if 
more than one, and if but one then to 
such one child and the child or children 
of such of the children of S. as shall be 
then dead, according to the Statute of 
Distribution ; but in caso there shall be 
no child or grandchild of S. then living, 
then” over. At the death of the tes- 
tatrix S. had no child. Without the 


gift over this would have been a vested 
gift to the children of S., with a sub- 
stitutional gift to grandchildren (He 
Parnell'’ * Trusts, 3 K. & J. 280; Bald- 
win v. Rogers, 3 D. M. & Gk 849) ; hut 
the gift over was hold to show that no 
children of S. , except such as were living 
at the poriod of distribution, were ob- 
jects of the gift, and that the children 
then living and the children of such of 
tho children as were then dead formed 
one class. 

( 2 ) Smith v. Smith , L. R., 5 Ch. 342 ; 
Stuart v. Cockerell, sup. ; Seamanv. Wood, 
22 Beav. 591 ; Webster v. Boddington , 26 
Beav. 128 ; Hale v. Male, 3 Ch. D. 643; 
Bentinck v. Luke of Portland , 7 Ch. D. 
693. In Re Moseley's Trusts , L. R., 11 
Eq. 499, 602, it was overlooked thht 
issue as well as children were required 
to attaLd twenty-one : this made the 
whole gift void. 



RULE AGAINST PERPETUITIES. 273 

or bequest be in favour of an unborn person, who may not chaptbb ix. 
answer the requirod description within a life and twenty-one 
years, it will be void, although a person should happon to answer 
the description within such period. Thus, if a testator give real 
or personal estate to an unborn person, who shall thereafter 
happen to acquire some personal qualification, which is attainable 
at any period of life, and is not necessarily confined to minority, 
as in the ease of a gift to tho first son of A. who shall obtain a 
commission in the army, take a degree at tho university, or 
marry (a), it is conceived that tho gift would be void, even 
though A. should happen to have a son who should answer the 
required qualification before tho age of twenty-one. 

[Thus, in Lord Dungannon y. Smith (/>), whoro a testator Lord Dun - 
devised leaseholds in trust for his grandson A. for life, and after v * 
his death “ to permit such person who for the time being would 
-take by descent as heir male of the body of his said grandson to 
take the profits thereof until some sucli person should attain the 
age of twenty-one years, and then to convey the same unto such 
person so attaining tho ago of twenty-one years” absolutely, 
with a gift over “if no such person should live to attain” that 
age. The eldest son of A. attained twenty-0110 in his father’s 
lifetime, "and claimed tho property as having, in event, vested 
' within legal limits. lie contended that the devise might bo 
read as containing separato gifts, to the eldest son, if he attained 
twenty-one, if not, to tho first other heir male who should attain 
that age ; but it was held otherwise, for there was no gift to 
the eldest son, except as one of a set or series of persons, any 
one of whom might come within the description, whether he 
was within the limit or not, and there was no authority for 
moulding or splitting the bequest in the manner proposed. 

The case was considered to be analogous to Leake v. llobinson . 

Again, in Hodson v. Ball (c), a gift over of a share of any 
child of the testator, in case of failure of its issue at any time 
during the life of the child’s husband or wife, was held void ; 
since the husband or wife might be a person not bom at tho 


[( 0 ) To these may be added the ease of 
a gift to the first son of A. who shall bo 
in holy orders (as in Troetor v. Bishop of 
Bath and Wells , 2 H. Bl. 358), for al- 
though such orders are never conferred 
on any one under the age of twenty- 
three, yet A. may have a son who is 
Qualified and takes orders inhis lifetime. 

(5) 12 Cl. & Pin. 516, 10 Jur. 721, 

J. — VOL. I. 


Sug. Law of Prop. 342, and see Ibhetson 
v. Ibhetson , 10 Sim. 405, 5 My. & Cr. 26; 
Wainmanv. Field, Kay, 507; also Merlin 
v. Blag rave, 25 Beav. 125 ; and cf. Har- 
vey v. Harvey , 5 Beav. 134. 

( 0 ) 14 Sim. 558. See also Lett v. 
Hand all) 3 Sin. & G. 83 ; Buchanan v. 
JIarrisoti, 1 J. & H. 665 ; Ite Merrick s' 
Trusts , L. B., 1 Eq. 551. 


T 
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chapter xx. . [testator’s death, and might survive the child more than twenty- 
one years, and the gift over would thus take effect after the 
expiration of a life and twenty-one years. 

Vesting of Again, where freehold lands are limited in striot settlement, 
pertygive^hi and leasehold or other personal property is vested in trustees, 
ment mustnot u P on corresponding trusts, hut so as not to vest absolutely in 
be deferred my tenant in tail till he shall attain the age of twenty-one 
intaiiattahw y ears * hut on his death under age to devolve as the freeholds, 
twenty-one. this trust, so far as it is limited in favour of tenants in tail, is 
void, since by the death of successive tenants in tail under age 
and leaving issue the vesting of the leaseholds might be deferred 
beyond the period allowed by law. Care should therefore bo 
taken that the vesting is only deferred till some tenant in tail 
by purchase attains the age of twenty-one years (rf). Similarly 
in all eases where under a deed or will a strict settlement is 
created, and (as is usually done) power is given to the trustees 
during tho minority of any person entitled under the settlement 
to manage and let tho property and receivo the rents and 
profits (e) 9 or to cut timber and sell it (/), and invest the moneys 
arising thereby in the purchase of other lands to be settled to 
the same uses, tho exorcise of these powers must be carefully 
restricted to the period of the minorities of tenants in tail by 
pnrcJme 9 else the powers will be altogether void (*/). 


* Observa- 
tions on 
Browne v. 
Stoughton . 


[(rf) This is the common form, David- 
son's Common Forms, p. 210. If tho 
clause stops short with tho proviso 
against absolute vesting, and omits the 
concluding gift over, remoteness is 
avoided without help of the words “by 
purchase." For then thcro is no gift 
of tho personalty except in the primary 
trust, and under this trust it vests ab- 
solutely in tho first tenant in tail by 
purchase: and the proviso, being but 
an accessory to that, must be construed 
also to relate only to tenant in tail by 
purchase, Christie v. Gosling , L. R., 
1 II. L. 279 ; Martelli v. Iloilo wag, 
L, R., 5 H L. 532. According to 
this construction, however, the inten- 
tion to keep the two species of pro- 
perty together as long as possible fails. 
The concluding gift over is required to 
effectuate this intention, and as this 
gift contains trusts for tenants in tail 
taking by descent the rule of construc- 
tion established in Christie v. Gosling is 
inapplicable, and the words “by pur- 
chase" are needed to obviate remote- 
ness ; see Gosling v. Gosling , 1 D. J. & 
S. 1 6. See further on this subj ect, post, 
Ch. XLIV. s. 3. 

(r) Lade v. Halford, 1 W. Bl. 428, 


Amb. 479, Feamc, C. R. 530, n. ; Browne 
v. Stoughton , 14 Sim. 369; Searishricky. 
Skehnersdale , 17 Sim. 187; Tnrvin v. 
New combe, 3 K. & J. 16; Floger v. 
Bankes , L. R., 8Eq. 115 (where, how- 
over, tho powers were annexed to an 
anterior term). 

(/) Ferrand v. Wilson , 4 Hare, 373. 

(g) * Mr. Lewis, in the supplement to 
his work on Perpetuities, doubts the 
correctness of tho decision in Browne v. 
Stoughton , conceiving that such trusts 
arc, likecxccutory limitations engrafted 
on an estate tail, barrablc along with 
tho estate tail, and therefore not void 
for remoteness. But the trustees clearly 
have an actual estate in tho lands, which 
estate is not subsequent or collateral, 
but anterior to the estate tail, and the 
trusts declared cannot therefore be af- 
fected by any act of the tenant in tail. 
This is clear from Marshall v. Holloway , 
where there was no term anterior to the 
estate toil, nor was the destination of 
the accumulated fund (if made) too re- 
mote, being identical with that of tho 
general personalty, the gift of which 
was held good. The sole ground e$- the 
determination therefore was, that" the 
trust for accumulation could not be 
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[The invalidity of such trusts admits, however, of one exception, chapter ix. 
namely, where the fund arising therefrom is to be applied in Rule against 
discharge of incumbrances affecting the estate (/<), for then they 
only prescribe a particular mode of paying the inoumbrances, toaooumuia- 
which, in case of a mortgage, the inoumbranoer himself might meuto7<£bts. 
adopt by entering into reoeipt of the rents and profits, and may 
at any time be put an end to, either by the owner paying the 
incumbrance, or the incumbrancer enforcing his claim against the 
oorpus of the property ; thus there is no restraint on alienation. 

As the payment of all tho debts of a testator can now be onforced 
out of his real as well as his personal estate, there seems, on the 
principle above noticed, no reason at tho present day to doubt the 
validity of a trust for the accumulation for any period, however 
long, of the incomo of all or any part of a testator’s property, 
whether real or personal, for the purpose of paying his debts (*).] 

[split or severed, so as to place part bo- for tho trusts of a term created for the 

fore the first cstato tail (which would purposes of a settlement, must follow 

be neither too remote nor barrable), and the ultimate devolution of the inherit- 

part after (which would be too remote ance, and not the inheritance the trusts 

if it were not barrable). The whole was of the. term. A recovery by tenant iu 

an entire limitation, and must stand or tail would acquire the fee simple, and 

fall together. “The other was the bet- render the term attendant on tho in- 
ter view, but the point is now well heritanco discharged of llie trusts for 

settled, ’ ’ Sug. Law of Prop. 349. If accumulation.” But Case v. Dronin' 

in Browne v. Stoughton the trust had (ante, p. 259) shows that Mr. Sander 

been barrable along with the estate tail opinion docs not represent the accepted 

some startling results would follow. view of the law on this point. In Meller 

Suppose, for instance, that instead of v. Stanley , 2 D. J. & S. 183, where ono 

an accumulation being directed during having freeholds for lives devised his 

minority, it had been directed during real and personal estate to trustees, and 

the first twcnty-oncycars after the tes- directed them to keep up the policies on 

tutor’s death to raise money for pay- the existing lives (which he had insured), 

ment of legacies, it must follow that tho and from time to time to renew the lease 

tenant in tail, if of full age, could bar and insure the new lives ; and subject 

the trust, and deprive the legatees of as aforesaid lie gave the property to A. 

their legacies. Browne v. Stoughton , for life, remainder to his first and other 

cannot therefore be distinguished from sons in tail, &c.: Turner , L. J., said he 

Lord Southampton v. Marquis of llert - was not satisfied that the trust could (as 

ford, 2 V. & B. 54, on the ground that, was contended) be held valid as to re- 
in the latter, a term was created un- ncwal on the dropping of existing lives, 

tenor to tho estate tail; indeed Lord and invalid (for remoteness) as to others; 

Eldon , in Marshall v. Holloway , 2 Sw. he thought, however, it was valid as to 

446, expressly said that that made no all, since there must necessarily be a 

difference. See also 3 Jur.N.S.,pt.ii. person who within tho lawful juried 

181. v Mr. Sanders went even further would have absolute command over the 

than Mr. Lewis ; in an opinion (Sun- estate and consequently over tho trust, 

ders on Uses, Sthcd.p. 203,n.)ho says, ( h ) Lord Southampton v. Marquis of 

with respect to Lord Southampton v. Hertford , 2V. &B. 54, seep. G5; Bate- 

Marquis of Hertford, “It ft toot easy to man v. Hotchkin, 10 Beav. 426; Briggs 

dis cover the ground of tho decision, but v. Earl of Oxford, 1 D. M. & Gr. 363, and 

it is to be observed that the term of 1000 see Bacon v. Tractor , T. & R. 40. In 

years preceded tho limitations in tail ; the two first cited cases there was a pre- 

and it seems to be inferred that a rcco- ceding term, so that it is absolutely 

very by tenant in tail, subject to tho necessary to refer them to this special 

term, did not destroy the preceding p ground. Se<? also Gilbertson v. Richards, 

trusts of tho term. If this be the case, 5 II. & N. 453. 
thete is a great fallacy in the inference; (i) 2'ewartv.Lawson,h.'R, i 18Eq.490.] 

2 
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CHAPTER IX. 

As to provi- 
sions for 
grand- 
children. 


Testator may 
mould his dis- 
position ac- 
cording to 
subsequent 
events. 


Tollemache v. 
Earl of Coven- 
try, 


A testator is in less danger of transgressing the perpetuity-rule, 
whilst providing for his own children and grandchildren, than 
when the objects of his bounty are the children and grandchildren 
of another, since, in the former case, he has only to avoid post- 
poning the vesting of the grandchildren’s shares beyond their 
ages of twenty-one years, and then the fact of the gift extending 
to after-born grandchildren would not invalidate it, because all 
the children of the testator must be in esse at his decease, and 
their children must be bom in their lifetime, so that they neces- 
sarily come into existence during a life in being. On the other 
hand, a gift embracing the whole range of the unborn grand- 
children of another living person would be clearly void, though 
the shares should be made to vest at majority or even at birth, 
for the grandfather might have children born after the testator’s 
decease ; and as the gift would extend to the children of such 
after-bora children, it would bo absolutely void for remoteness, 
and that, too, according to the principle already laid down, with- 
out regard to the fact of thero being any such child or not. 

Of courso a testator may so frame and mould his disposition 
as to make its validity depend on subsequent events; or, in 
other words, avail himself of the courso of circumstances poste- 
rior to the making of his will, in order to get as wide a range of 
postponement as possible ; for instance, ho may convert the in- 
tended estate tail of a person then unborn, into an estate for lifo 
in case of his happening to come in esse in his (the testator’s) 
lifetime. In all cases of failure under circumstances of this 
nature* the deficiency is one not of power but of expression ; and 
the question in every instance is, whether the testator has clearly 
shown an intention to take the most ample rango or period of post- 
ponement, which subsequent circumstances admit of. A point of 
this kind was much canvassed under the will of Lord Vere (£), 


(it) lord Deer hurst v. Duke of St. AU 
ban's, 5 Mod. 232; S. C. in D. P. nom. 
Tollemache v. Earl of Coventry, 2 01. & 
Fin. Oil, 8Bli. 047; compare this case 
with Tregonwell v. Sydenham, 3 Dow, 
194, where a testator, after devising 
lands (subject to certain terms for years 
which hecreated for the purposes there- 
inafter mentioned) to A. for life, re- 
mainder to his first and other sons in 
tail male, with remainder to the eldest 
daughter of A. in tail general, with re- 
mainders over, directed that when a cer- 
tain sum of money Hhould be raised out 


of the rents of his lands under a term of 
sixty years,* tho same should be settled 
to the use for life of the person who 
happened then to bo entitled in posses- 
sion under the limitation in his will, with 
remainder (in effect) to his issue in strict 
settlement. When tho time arrived for 
laying out the money, it happened that 
the person entitled m possession under 
the limitation in question was not in 
esse at the testator's death, and there- 
fore could not be made tenant for lifo 
with remainder to his issue; but the 
grounds on which Lords [Redesdale and] 


* This was before tho Tlicllusson Act, post, s. 3. 
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who bequeathed to trustees all his household goods, furniture, 
pictures, books, linen, &o., upon trust to pormit his wife to have 
the use of them during her life, and, upon her death, to permit 
his son A. B. to have the use of the same goods, &c., for his life, 
and, upon the decease of the survivor of his (the testator’s) wife 
and son, in trust for such person as should from time to time bo 
Lord Yere, it being his will that the goods, &c., after the decease of 
his wife, should from time to time go and bo held and enjoyed with 
the title of the family, as far as the rules of law and equity would 
permit. At the death of the testator, the title of Lord Yere 
descended upon his son, the legatee for life, upon whose decease 
it descended to his son, (the testator’s grandson, who was also 
living at the death of the testator,) and, upon the death of the 
grandson, it descended to the testator’s great grandson, who 
was bom after the death of the testator. The chief strugglo was 
between the personal representatives of the grandson and those 
of the great grandson. As tho former was born in the testator’s 
lifetime, it was clear, that he might havo been made legatee for 
life, with remainder absolutely to tho person next in succession, 
and tho question, therefore, was, whether tho will authorized 
such a construction. Sir J, Leach, Y. 0., before whom the case 
was originally brought, decided in the affirmative ; his Honor 
observed — “ He gives to such person as shall from time to time 
be Lord Yere, becauso his purpose is, that the enjoyment shall 
be continued with the title of the family, as far as the rules 
of law and equity will permit ; in other words he gives to such 
person as shall from time to time be Lord Yere, with a declara- 
tion that each Lord Vere, in succession, shall take the uso and 
enjoyment until there be a Lord Vere who cannot, by the rules 
of law and equity, be confined to the use and enjoyment only (/). 
This declaration, therefore, is nothing more than a legal quali- 
fication of the prior general description of his legatees, and the 
effect is the same as if the will had been in the following form : — 

‘ Upon trust for such person as shall from time to time be Lord 
Yore, it being my intention that tho absolute interest shall not vest 
in any Lord Vere, who may, by the rules of law and equity, be 

Eldon rested tho decision of the house actual rule of law, we must add in each 
show that if the person entitled in pos- instance, “ with remainder to the next 
session had hap})ened to be a person in successor for the legal prohibition is 
esse at the testator’s death, the trust not to the giving a life interest to an 
for laying out the money would in their unborn person, but to the engrafting on 
opinion have been legal. See the will such life interest a remainder over to 
Btated at length, post, Ch. XVII I. s. 2. the issue of such person, or any other 
(/) In order to render the several unborn person. Vide some remarks on 
positions in the text consistent with the this point, post, p. 279. 


CHAPTER IX. 


Devise to a 
person who 
might not 
answer a cer- 
tain qualifica- 
tion within al- 
lowed period, 
hold void, ir- 
respectively of 
evont. 
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chapter ix. limited to the use and enjoyment only’ (;«). In this view of the 
case, there is a direct gift, and nothing executory. By the rules 
of law and equity, every person living at the death of the testator, 
who should become Lord Yere, might be limited to the use and 
enjoyment only (*»). The son and grandson of the testator were 
living at his death, and both, therefore, limited to the use and 
enjoyment only (m ) ; but the child who succeeded the grandson 
as Lord Yere and Duke of St. Albans, was not living at the death 
of the testator, and could not, therefore, by the rules of law and 
equity, be limited to the use and enjoyment only (m). He took, 
therefore, an absoluto interest, which is now vested in his per- 
sonal representative.” 

[This judgment was affirmed by Lord Lyndhurst , but was 
reversed in D. P. on the advice of Lord Brougham , 0. He ad- 
mitted that the testator might lawfully have limited tho chattels 
to go according to the decree of the Y. C. if he had used the 
proper words ; but first he said there was no authority for 
putting that construction on the words used ; and secondly he 
took a now objection, founded on the bequest being an attempted 
annexation of chattels to an honour ; which he described as an 
attempt to create a new species of limitation in succession, un- 
known to the law, to spring up with the person, i. e. to the 
Lords Yere whoever they might be ; and he mentioned certain 
contingencies, especially a possible abeyance of the honour, 
which, in his opinion, showed that there might be no one to 
answer that description within the allowed period : and although 
none of tlioso contingencies had happened, the soundness of the 
limitations could not depend on the event. 

Lord St. Leonards has criticised this judgment (»), and has 
adduced authorities to show that chattels may be limited to go 
along with an honour ; and with regard to the question of con- 
struction (which is of the greater interest here), he distinguishes 
between a compendious limitation to several persons successively, 
where tho logal limit can clearly be marked, as in Lord Vere’s 
will, and a limitation like that in Lord Dungannon v. Smith , 
where only one person was to take, and it depended on the event 
whether the person who lived to answer the description would or 
would not come in esse within the legal period. He thought 
Trcgomcell v. Sydenham a grave authority for giving effect to 
such a limitation as that in Lord Vere’s will as far as the events 
would allow, keeping within the legal boundary.] 

M Seo last note. [(w) Law of Prop. 336.] 
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If the objects of a future gift are within the line prescribed by - OIIAFTEB IX. 
the rule against perpetuities, of course it is immaterial what is Gift to ra- 
the nature of the interest which such gift confers (o). It would 
be very absurd that persons should be competent to take an es- 
tate in fee in land, or an absolute interest in personalty, and 
nevertheless be incapable of taking a temporary or terminable 
interest, (for the larger includes the loss,) and yet it would not 
be difficult to oite dicta, nay, even to adduce a decision (p ), pro- 
pounding the doctrine, that a life interest cannot be given to an 
unborn person. The fallacy has probably arisen from the terms 
in which the general rulo has been ordinarily laid down, namely, 
that you cannot give an estate for life to an unborn person, with 
remainder to his issue, which has been read as two distinct pro- 
positions, the one affirming the invalidity of a limitation for life 
to on unborn person, and the other the invalidity of a limitation 
to the issue ; though, in fact, all that is meant to be averred is, 
that a limitation to the children or issuo of an unborn person, 

[following a gift to such unborn person,] is bad, as it clearly is, 
since such children or issue may not come in esse until more 
than twenty-one years after a life in being (q). [Taken as con- 
taining two separate propositions, tho rulo is not true in either of 
its branches, for a legal remainder immediately expectant on a 
vested estate of freehold may be limited, not only to an unborn 
person, child of a living person, but to any unborn person what- 
ever, since, in order to take, such unborn person must, as we 
have seen (r), come in esse during the subsistence of the previous * 
estate, that is, of a vested estate for life or in tail, otherwise the 
contingent remainder to him will fail. Indeed it is clear from 
Cadell v. Palmer («) that even a long succession of estates for life As to sueccs- 
to unborn persons and their issues is valid, if subjected to tho tions^tora" 
restriction, that in order to take they must come into existence 
during lives in being and twenty-one years afterwards. In that in csso within 
case a direction to limit successive estates for life to every person j£^ owed 
who, being in the line of the heirs male of C. 13., should come 
into existence during the period of the lives of twenty-eight 


(o) Cotton v. Heath, I RoU. Ab. 612, 
pi. 3 ; Marlborough v? Godolphin , 1 Ed. 
415 ; Hoe d. Tooley v. Gunnis , 4 Taunt. 
313 ; Hoe d. Liversage v. Vaughan , 1 D. 
& By. 62, 6 B. & Aid. 464; Ashley v. 
Ashley, 6 Sim. 368 ; Hem, v. Page , 3 T. 
R. 87, n. ; Hay v. Earl of Coventry , 3 T. 
R. 83 ; Foster ▼. Romney , 11 East, 594 ; 
Bennett ▼. Lowe , 5 M. & Pay. 485, 7 
Bing. 635 ; Routledge v. Hoirtl, 2 Ves. 
jun. 366 ; [Burley y, Evelyn , 16 Sim. 290 ; 


Hampton v. Holman , 5 Ch. D. 183; and 
Bee Eeamc, G. R. 503.] 

(p) Hayes v. Hayes, 4 Russ. 311; [see 
as to this case, 6 Haro, 250, 1 Coll. 37, 

5 Gh. D. 188. 

(q) See 11 Hare, 375. 

(r) So© Hoe d. Winter v. Perratt , 9 Cl. 

6 Fni. 606, and ante, p. 257; and re- 
member the distinction there taken be- 
tween legal and equitable limitations. 

(«) Ante, p. 252. 
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chapter ix. [living persons and twenty years after the decease of the survivor 
of thorn was held valid. . Under this devise it was possible that 
five successive generations, all unborn at the decease of the 
testator, should have token estates for life, and also (under fur- 
ther gifts in the will not noticed here) that after the decease of 
the last of the five generations, a sixth generation might have 
taken an estate tail with remainders over. So where there was 
a gift to issue of A. (a living person), to vest on a remote event, 
and a gift over to B. if there should be no issue of A. who 
should survivo the testator and A., the gift over was held valid, 
the word “survive” importing that the issue here spoken of 
were not all issuo or all included in the previous gift, but such 
as should be bom in the lifetime of tho persons whom they were 
to survive, viz., the testator or A. (t). 

These considerations would seem to settle] a point which has 
not, it is believed, been the subject of positive decision, namely, 
whether a devise which either from the nature of the subject of 
gift, as in tho case of a life estate, or from the nature of the 
qualification superadded to tho devisee, as in the instance of a 
gift to children living at the death of tho testator, can never 
extend beyond the period allowed by the rule of law, is good 
though limited to ariso upon an event which might, abstractedly 
considered, happen aftef that period, as an indefinite failure of 
issue ; in other words, whether a bequest, in a will made before 
1838, if A. shall die without issuo, to B. if then living, is to bo 
* regarded in precisely the same light as a gift, in case A. shall 
die without issue living B. Upon principle it is difficult to per- 
ceive any solid difference between the two cases ; and the opinion 
of Mr. Fearne (a) seems to have been in favour of the validity of 
the former limitation, though none of the cases cited by this dis- 
tinguished writer go directly to the point. In Oakes v. Chal- 
font (#), which is his leading authority, the words “for want of 
such issue” evidently pointed at the children who were the objects 
of the preceding gift, and tho bequest over was therefore clearly 
good, as a simple substituted gift. [Sir LI. Kenyon, , in % Tee v. 
Audley (y), expressly states such a limitation to be good.] Sir 
W. Grant , though at one time ho expressed doubts on the sub- 
ject^), [seems latterly to have been of the same opinion («), and 
the authority of Lord Brougham is on the same side (J).] The 

[(*) Geer, Luldill, L.R., 2 Eq. 341. See (-) Barlow v. Salter , 17 Ves. 483; see 

also Lachlan v. Reynold*, 9 Hare , 79G.] Sugd. Gilb. Uses, 277, n. 

(w) C. It. 488, 600, Butler’s note. [(/*) Massey v. Hudson , 2 Mer. 133. 

6r) Pollex. 38. \b) Campbell v. Harding, 2 It. & My. 

[(y) 1 Cox, 326.] 406. 
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question is now of somewhat diminished interest, [since it gener- 
ally arises on a gift w in default of issue,” which words, in wills 
made since 1837, are not generally to bo construed as referring 
to an indefinite failure of issue ; but it is still of some import- 
ance, beoause it may arise on a gift limited to take effect on any 
other event which, abstractedly considered, is too remote.] 

As a gift for life to an unborn person is valid, so it is clear is 
a remainder expectant on such gift, provided it be made to take 
effect in favour of persons who are competent objects of gift (r) ; 
though hero also a fallacy prevails ; for it is not uncommon to 
find it stated in unqualified terms, that, though you may give a 
life interest to an unborn person, every ulterior gift is necessarily 
and absolutely void ; and some countenance to this doctrine is 
to be found in the judgment, as reported, of an able Judge (d), 
though the adjudication itself, rightly considered, lends no sup- 
port to any such doctrine, as the ulterior gift, which was there 
pronounced to be void, was nothing more than a declaration that 
the property should go according to the Statute of Distribution; 
so that the claim of the next of kin, who was held to be entitled, 
was perfectly consistent with the will, unless, indeed, it applied 
to tho next of kin at the death of the unborn legatee for life, 
which would have been clearly void, as embracing porsons who 
would not have been ascertainable until more than twenty-one 
years after a lifo in being ; but for this construction there seems 
to have been no ground. 

[But the absolute interest, however parcelled out, must be so 
limited as nocessarily to rest (if at all) within the legal period. 
Thus, if a devise be made to an unborn person for life, and in 
case he should die without issue living at his death, or under tho 
age of twenty-two years, then to B., this remainder is void, since 
it depends on the termination of a particular estate by an event 
which may not happen within a life in being and twenty-one years. 
It has been suggested that an interest to arise on such an event 
in an ascertained person is now good, because by a modem sta- 
tute (e) contingent interests may be disposed of at law (/) ; and tho 
suggestion finds support in principle in a decision of Sir J. Stuart , 
who, in Awrn v. Lloyd (//), — where personalty was bequeathod to 
tho issue of A., a living person, share and share alike, for their 


[(c) Routlcdgex . Dorril , 2Ves. jun. 300 ; (/) Gilbert non v. Jtichard* , 4 II. & N, 

Evans v. Walker , 3 Ch. D. 211.] 277, 5 ib. 453. 

(d) Sea Cooke v. Bowler , 2Kco. 53. (jj) L. R., 5 Eq. 383. 

[(<■) 8 & 9 Viet. c. 106, s. 6. 
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[lives, and for the survivors and survivor, and after the decease 
of the survivor, to the executors, administrators and assigns of 
the survivor, — held the ulterior limitation valid, on the ground 
that “ each of the tenants for life had as much right to alien his 
contingent right to the absolute interest as to alien his life 
estate.” 

Now the rule against perpetuity has always in terms required 
the vesting of estates within the prescribed limit. The first 
instance of an executory gift void for remoteness given by Mr. 
Fearne ( K ) is a devise to A. and his heirs, and if A. die without 
heir, then to B. ; which, according to the suggestion, would now 
be good. The rule as it affected equitable interests, whether in 
real or personal estate, was in corresponding terms : yet these 
wore always alienable. It is submitted that the statute referred 
to has not made any change in the rule, and that the law is as 
laid down by Sir B. Malms , V. C., in a case (?) where a tostator 
having under his ante-nuptial settlement an exclusive power of 
appointing land to his issue, appointed it by his will to his son 
A. in fee, but if the son should have no child who should attain 
twenty-one, then to the testator’s grandson B. in fee. The V. 0. 
held that the gift over was void for remoteness. 

That the old rulo is unchanged also as regards remainders is 
shown by the dictum already cited of Sir W. Wood , who long 
after the passing of the statute said that “ a contingent remainder 
cannot bo limited as depending on the termination of a particular 
estate whose determination will not necessarily take place within 
the period allowed by law” (i). 

That the right of alienation is not sufficient of itself to exclude 
the rule is further shown by Curtis v. Lukin (/), whdre certain 
property was bequeathed in trust to accumulate the income for 
sixty years, and to apply part of the fund so formed for the 
benefit of class A. and pay the rest to class B.; both classes 
would bo ascertained within lawful limits, but the proportions in 
which the fund would be divisible between them depended on 
contingencies which could not be ascertained until the end of the 
term of sixty years. It was contended that, inasmuch as the 
beneficiaries as soon as ascertained had full power to dispose of 
the fund and stop further accumulation, the case was not ob- 

[(A) G. R. p. 445. where the question of remoteness was 

(i) Re Brown Sibly, 3 Ch. D. 156 ; not mooted, 
sec also observations by the same judge (A) 11 Haro, 374. 

(L.R.,7Eq. 369)on^rcmv./»%d,sup., (/) 5 Beav. 147.] 

and on Ashley v. Ashley , 6 Sim. 358, 
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[noxious to the rule against perpetuity ; but Lord Langdale held ciiaptkb ix. 
that, although among themselves they might make a title to the 
fund, yet eaoh of them would be uncertain as to the amount of 
his shore, and therefore that the trust could not be sustained. 

And it was not suggested that the power which each undoubtedly 
possessed to alien his contingent share protected the cose from 
the rule.] 

Where a devise is void for remoteness, all limitations ulterior Limitations 
to or expectant on such remote devise are also void, though the romotodovisc, 
object of the prior devise should never come into existence. void ; 

Thus, in the often-cited case of Proctor v. Bishop of Bath ami 
Wells where there was a deviso to the first or other son of 
T. P. that should be bred a clergyman and be in holy orders , and 
to his heirs and assigns ; but if the said T. P. should have no such 
son , then to T. M. his heirs and assigns. T. P. died without 
ever having had any son. As by the canons of the Church no 
person can bo admitted into deacon’s orders before the age of 
twenty-three, or be ordained priest before twenty-four, it was 
clear that this qualification postponed the deviseo’s interest until 
ho attained the age of twenty-three at the least. The Court of 
C. P., therefore, held the first devise to bo void for remoteness, 
and that the deviso over, as it depended on the samo contingency, 
was also void ; observing, that there was no instance of a limita- 
tion after a prior devise, which was void for the contingency’s 
boing too remote, boing let in to take effect. 

So, in Robinson v. Hardcastlc (w), where, on the marriage of ulterior rc- 
James Dunn with Dorothy Wright, lands were limited to himself 
for life, remainder to such of the children of the marriage and 
in such proportions as ho should appoint, remainder to the first 
and other sons in tail, with remainders over. James Dunn, by 
will, appointed the estate to the eldest son of the marriage for 
life, remainder to trustees to preserve contingent remainders, re- 
mainder to his (the son’s) first and other sons in tail, remainder 
to the daughters in tail, as tenants in common, remainder as to 
part, to testator’s daughter in fee ; and as to other part, to the 
use of another daughter in fee. The appointment to the children 
of the testator’s son being clearly too remote, (the son being un- 
born at the time of the execution of the deed creating tho power,) 
it was contended, that the effect was the same as if it had never 
been inserted in the will, and that the remainder in fee was ac- 

(»<) 2 H. Bl. 358 ; see also Palmer v. («) 2B. C. C. 22, 2T. R. 241, 380, 781. 

J lolford, ante, p. 253. 
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celerated: but Buller, J., observed, that if a subsequent limitation 
depended upon a prior estate which was void, the subsequent 
one must fall with it ; to support the opposite argument, the tes- 
tator must be considered as intending that if the first use was 
bad, the subsequent limitation should take place, whioh would be 
extraordinary indeed. The Court accordingly certified (it being 
a case from Chancery) that the devise over was void. 

The samo principle was followed in Cambridge v. Rous (o), 
whero personal property was bequeathed to A. for life, and after 
her decease to her children, when they should attain the age of 
twenty-seven, and in the event of her having no such children, 
over; and Sir W. Grant , M. R., held the trust for the children 
to bo too remote, and that the limitation over, therefore, was 
also void. 

[Again, in Beard v. Westcott ( p ), a testator devised lands to 
his grandson, J. J. B., for 99 years, determinable with his life, 
remainder to his first son (unborn) for 99 years, determinable 
with his life, remainder (in effect) to his first son for a like term, 
and so on; and in case there should be no issue male of the 
said J. J. B., nor issuo of such issue male at tho time of his death, 
or in case there should bo issuo male at that time, and they 
should all die before they should respectively attain twenty-one 
without lawful issue male, then there were similar limitations 
over to X. and his issue. On a case from Chancery the Court 
of C. P. held that the several gifts after the gift to tho unborn 
son of J. J. B. were void. They also held, that if the event 
mentioned (q) arose, the gift over would take effect, the event in 
question being (as it clearly was) within the legal limits of per- 
potuity. The decision on the latter point was not acquiesced in, 
and a case was sent to the Court of K. B., who held that the gift 
over was void, and Lord Eldon affirmed that decision. “ Not,” 
said Lord St. Leonards (r), “ because it was not within the line of 
perpetuity, but expressly on the ground that the limitation over 
was never intended by tho testator to take effect, unless the per- 
sons whom he intended to take under the previous limitations 
would, if they had boon alive, have been capable of enjoying the 
estate, and that he did not intend that the estate should wait for 

(o) 8 Vcs. 12. The case is here stated event ; that was clearly good within all 
without the alternative bequest. the authorities next stated, and, J. J. B. 

[f/rifi Taunt. 393, 5 B. & Aid. 801, being stiU alive at the time, it had not 
T. & R. 25. become impossible, but the Court of K. 

(?) That is, the second event men- B. seems to have altogether ignored it. 
tioned in the proviso. There could be (r) In Movypcnny v. JJeritty, 2 I). M. 
no question as to the validity of the first & Gr. 182. And see Sug. Gil. Uses* 270.] 
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[persons to take in a given event, wliore the person to take (that 
is, to take in the interim) was actually in existence, but could not 
take. This shows,” he continued, “ that where there are gifts 
over which are void for perpetuity, and there is a subsequent and 
independent clause on a gift over which is within the lino of per- 
petuities, effect cannot be givon to such a clause unless it will dove- 
tail in and accord with previous limitations which are valid.”] 
But care should be taken to distinguish between cases such as 
the preceding, and those in which the gift over is to ariso on an 
alternative event, one branch of which is within, and the other is 
not within, the prescribed limits ; so that the gift ovo* will bo 
valid, or not, according to the event (*■). [Thus, in Longhead v. 
Phelps (t), where trusts wero declared of a term, in caso of the 
death of A. without leaving issue male, or in case such issue male 
should die without issue, the Court held it clear that the first 
contingency having happened the trusts of the term wore valid 
without reference to tho other contingency.] 

In Leake v. Robinson (u), too, certain stock and moneys were 
bequeathed to W. E. E. for life, and, after his decease, to tho 
child or children of tho said W. E. E. who, being a son or 
sons, should attain the age of twenty-fire, or, being a daughter or 
daughters, should attain that age or bo married with consent ; 
and in case the said W. E. E. should happen to die without 
leaving issue living at the time of his decease , or, leaving such , they 
should all die before any of them should attain twenty-five if sons, 
and if daughters, before they should attain such ago or be mar- 
ried as aforesaid, then to tho brothers and sisters of W. E. E. 
on their attaining twenty-five if a brother or brothers, and if a 
sister or sisters, on such age or marriage as aforesaid. W. E. E. 
died without leaving issue, and it was not contended, that, in the 
circumstances which had happened, the bequest over to the brothers 
and sisters was void, in reference to the event on which it was 
limited ; though it was held, that as the bequest to tho brothers 
and sisters included all who wero living at the death of 


(«) See same principle applied to a 
different species of case, Tregomvell v. 
Sydenham, 3 Dow, 194; ante, p. 276, n. 

[(*) 2 W. Bl. 704. Crompe v. Harrow , 
4 Ves. 681, is commonly cited to tho 
same point. But in that case there 
was no question of remoteness, tho ap- 
pointor^ son C. B. being the child of a 
former marriage, ». e. bom before the 
creation of the power. If otherwise, 
the alternative gift over, if G. B. should 


die and leave no child surviving him 
(which was held good), would in fact 
have boon too remote ; for the vesting 
would have been suspended until the 
death of an unborn person. It is pro- 
bable that a similar explanation inay 
bo given of lie Lord Sonde*’ Will , 
2 Sm. & Gif. 290, sc. that Charlotte 
Palmer was living at the creation of the 
powers.] 

(«) 2 Her. 3C3. 
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W. R. R. (a?), it was dearly void from the remoteness of the be- 
quest itself. Had W. R. R. left any issue, the event also would 
have been too remote. 

[In Goring v. Howard (y), there was a bequest of personal 
property upon trust for the testator’s grandson G. G., and his 
brothers and sisters equally for their lives, and after the decease 
of any of the grandchildren to pay his or her share to his or her 
issue, if any, till they attained the age of twenty-five, and then to 
transfer to them their parent’s share equally ; and in case any of 
the grandohildren should die without leaving issue at his or her 
^leefease and without having obtained a vested interest, then the 
share of the grandchild so dying to go to the survivor or sur- 
vivors, and to bo payable and transferable as before mentioned ; 
G. G. died a bachelor, and his brothors and sisters were held 
entitled to his share of income for their lives, in the alternative 
that had happened of no child of G. G. being olive at his decease, 
though the gift to such a child, had there been one, would have 
been too remote. 

So in Monypenny v. Dering (s), where there was a devise in 
trust for P. M. for life, and after his decease in trust for his 
first son for life, and after the decease of such first son, “ upon 
trust for the first son of the body of such first son and the heirs 
mole of his body, and in default of such issue upon trust for 
all and every other the son and sons of the body of the said 
P. M., severally and successively according to seniority of age, 
for the like interests and limitations as I have before directed 
respecting the first son and his issue, and in default of issue of the 
body of P. M.> or in ease of his not leaving any at his decease , 
upon trust for T. M. for life,” with remainders over. Lord St. 
Leonards held that the limitation to the unborn son of an unborn 
son of P. M., being itself void, invalidated the remainders de- 
pending upon it ; but that the remainder to T. M., and the sub- 
sequent remainders, were good in the alternative event wbioh 
had happened of P. M. not leaving any issue at his decease . 

And where the alternative limitations are distinct and sepa- 
rate in their nature, it makes no difference that they are not each 
separately expressed in different clausos, but involved in words 
which apply equally to, and include within them, both limita- 
tions. This point was decided in Doe v. Chaflis (a), where J. D. 

(?) Vide ante, p. 2G5. (s) 2 D. M. & Gk 145. See also Oam- 

[(«) 16 Sim. 395 ; and see Minter v. bridge v. Rons, 25 Bcav. 409. 
Wraith^ ib. 62. * (a) 18 Q. B. 224, 231. 
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[devised four houses in trust for his daughter Elizabeth for chapter ix. 
life, and after her decease to such of her children as being sons 
should attain the age of twenty-three years, or being daughters 
should attain the age of twenty-one years, equally as tenants in 
common in fee ; and in oase all the children of Elizabeth should 
die, if a son or sons, under the ago of twenty-three years, or, if a 
daughter or daughters, under the ago of twenty-one, or if she 
should have none, then he devised the property in trust for his son 
John and his daughters Sarah and Anne equally for their 
respective lives, and at their respective deaths he devised the 
share of the one dying to his or her children who being sons • 
should attain twenty-three, or being daughters should attain 
twenty-one, os tenants in common in feo ; and in case of the 
death of his son or either of his daughters without leaving a child 
who being a son should attain twenty-three , or being a daughter 
should attain twenty-one , ho devised the third share of tho one so 
dying to the children of the others in tho same manner as before. 

Elizabeth died in 1838 mthout ever having had a child, and 
in 1847 Anne died without ever having had a child. Two 
questions were raised ; first, whether tho gift over on the death 
of Elizabeth was good ; and, secondly, whether the gift over on 
the death of Anne was good. The Court of Q. B. decided both 
questions in the affirmative. As to tho first, they held (in ac- 
cordance with the authorities before stated), that if Elizabeth 
had had a child, although he did not attain the prescribed age, 
the gift over would have been void for remoteness, but that in 
the event which happened of her never having had a child tho 
gift took effect as an alternative contingent remainder. As to 
the second, the Court decided that here also the gift over took 
effect, although tho event of her never having had any children 
was not actually expressed, being of opinion, upon the authority 
of « Tones v. Westcomb (b) and similar cases, that wherever thore 
was a gift over on a olass dying within a particular age, it took 
effect if that class never came into existence. In the Exchequer 
Chamber tho deoision on the second point was reversed, the 
Court, without denying the authority of Jones v. Westcomb , ap- 
plying the same principle to the splitting of one set of words 
into two contingencies, that Sir W. Grant , in Leake v. Robinson , 
applied to the splitting of a class. Alder son, B., who delivered 
the judgment of the Court, said, “ The true moaning of the 
devise is, in every event which can happen in which Anne dies 
* * .* 

[(i) Eq. Ca. Abr. 245. See Ch. L. 
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[leaving no children if male who attain twenty-three, or if femaie- 
who attain twenty-one, I give the estate over. That is what he 
says, and that is what he means. lie includes all those events 
in one clause. Some are legal, some aro illegal. How is the 
Court to sever these events, which the testator has expressly 
joined together, without making a new will? The principle 
seems, therefore, to be against splitting such a devise whon we . 
are considering the question whether it is a legal one. Now this 
question, it is conceded, must be determined as on reading the 
will at the instant of the testator’s death. l)o the cases citod 
affect this principle ? On looking over them we find in all of 
them that the devise in any event urn legal , and that it was compe- 
tent for the testator to make it.” 

Apart from the quostion of perpetuity, it was admitted that 
Jones v. Westcomh was full and sufficient authority for constru- 
ing the will as was done in the Court of Ci. B. ; so that the 
sound rule which requires a will to bo construed without refer- 
ence to tho consequences as regards remoteness was actually 
transgressed in order to defeat the intention. On appeal to 
D. P., the case of Leake v. Robinson was declared to be inappli-, 
cable, and tho decision of the Exchequer Chamber was reversed (c ) . 
“No case,” said Wight man, J., “or authority has boon cited to 
show that where a devise over includes two contingencies, which 
are in their nature divisible, and one of which can operate as a 
remainder, they may not bo divided, though included in one ex- 
pression ; and our opinion does not at all conflict with the autho- 
rity of Jee v. Audlcy , and Proctor v. Bishop of Bath and Wells , 
in neither of which cases was it possible for the limitation over 
to operate as a remainder.”] 

As the law does not permit to bo done indirectly what 'cannot 
be effected in a direct manner, the rule which forbids the giving 
of an estate to the issue of an unborn person, [in remainder on 
tho life of his parent,] equally invalidates a clause in a settle- 
ment or will, containing limitations to existing persons tor life, ■ 
with remainder to their issue in tail, empowering trustees, on 
the birth of each tenant in tail, to revoke the uses, and limit an 
estate for life to such infant, with remainder to Ms issue (d). 

It has been already observed, that, in the cose of appoint- 

[(c) Nom. Evers v. ChalUs , 7 H. L. dolphin , I Ed. 404. The author of this 
Ca. 631. Re Thatcher's Trusts , 26 Beav. futilcdevice for evading the rule against 
365* appears to be contrary : but it was perpetuities, wasno other than the great 
before the decision of D. P. iu Doe v. John Churchill, tho first Duke of Marl - 
Challis , and was decided on the autho- borough. Lord Northington’s judg- 
rity of Beard v. Westcott .] ment in this case well deserves the 

(d) Duke of Marlborough v. Earl Qo - reader’s peyusal. 
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xfredts, testamentary or otherwise, under powers of selection or chaster sc. 
distribution in favour of defined classes of objects, the appointees Appointee 
must be persons competent to havfe taken directly under the m&cr a special 
deed or will creating the power (e). The tost, therefore, by bocom^tent 
which the validity of every such gift must be tried is, to read it [^mediately 11 
as inserted in the deed or will creating the power, in the place from tho 
*of the power. Attention is often called to this doctrine in prao- douor * 
tice, where a power having been resorved by an antenuptial 
settlement, to one or both of the marrying parties, to appoint 
an estate or fund among the issue generally of tho marriage, 
the donee wishes to exercise it by making a settlement of the 
property on the children of the marriage for life, with remainder 
to their ohildren or issue ; this, it is obvious, cannot be done ; 
for, as the grandchildren of tho marrying persons could not have 
been made objects of gift immediately undor the limitations of 
the settlement, sinoe they do not (like ohildren) necessarily come 
in esse during the lives of either of tho parties then in being, 
they cannot take under the appointment founded on such settle- 
ment (/). In order to bring the appointment within tho pre- 
scribed limit, it must be confinod to such issue as shall be bom 
in the lifetime of the marrying parties, or ono of them, or of 
some other person living at the time of the exeoution of the 
settlement, and during tho period (as tho caso of Cadell v. Pal- 
mer allows us to say) of twenty-one years afterwards, unless the 


M Robinson v. llardcmtlc , 2 T. R. 
241, 380, 781. 

(jf) Rristotov. Wards , 2Ves. jun. 336; 
see also Robinson v. Hardeastlc , 2 T. R. 
241, 380. 781; [Re Broivn and Sibly , 3 
Ch/B. 156.1 It frequently happens, that 
a parent, having a power of appoint- 
-ment, is desirous, on the marriage of a 
child, ono of the objects of tho power, 
to make a settlement in favour of such 
child, and also of the intended husband 
or wife, and tho issue of the marriage. 
The purposemay be accomplished, if the 
chiM is of age and the power authorizes 
an appointment by deed, by making an 
absolute appointment in favour of tho 
child.; who then, by the same (or more 
usually by a separate) deed, settles the 
appointed property upon the several ob- 
jects.of the intended marriage ; and in 
such case it is oonceived, that, even if it 
could be shown that the appointment 
wasmadewith the express previous un- 
derstanding that it should be foUowed 
by such a settlement, the validity of the 
appointment would not be affected ; 
though equity certainly is very jealous 
of all such transactions, and if there is 

J. — VOL. I. 


any previous contract for benefiting the Suggestion as 
douce himself, oven though only extend- to settlement 
ing to a loan of the appointed sum, tho of shares ap- 
appointment would clearly be bad. Of pointed under 
course it is desirable, even in making power of se- 
suoh a settlement as is above suggested, lection, 
to avoid showing that it was the result 
of a previous arrangement between the 
appointor and appointee. If tho mar- 
rying child is a minor, the appointment 
might be made in favour of any other 
child, beingadult, who would then make 
tho intended settlement. Where the 
power in question is exercisable by will 
only, tlie donee’s desire to embrace the 
issue of the appointee, or any other per# 
sons who aro not objects of tho power 
of course cannot bo attained by any such 
means; and the nearest approach which 
can bo mado to tho scheme is, in tliohrst 
instance, to appoint the property to tho 
child absolutely, and then, to enjoin him 
to cxccuto the desired settlement of the 
appointed property ; and, as an induce- 
ment to his doing so, to make it the con- * 
dition of some other benefit which he is 
to derive under the will. 


U 
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GHAPTUB IX. 


Effect oi 
power and ap- 
pointment, or 
one of them, 
embracing too 
wide a range 
of objects. 


Appointment 
giving testa- 
mentary 
power to an 
unborn child 
is void. 


Under general 
powers time is 


from the ap- 
pointment. 

Unless the 
power is testa- 
mentary only. 


vSsting is postponed (as it commonly is) to majority , which 
would absorb the twenty-one years; and even in regard to the 
children of the marriage, the vesting of the shares must not be 
postponed beyond the decease of the surviving parent, and the 
attainment of majority, [or beyond the period of twenty-one 
years from the decease of the surviving parent.] 

[So too, although] a power does in terms authorize an appoint- 
ment to issue only who aro bom within due limits, [yet] an ap- 
pointment to a moro extensive range of issue would be [totally 
void if made to the whole as a class to take as tenants in 
common, for the shares of the issue who aro within the lino 
could not bo ascertained (y). But] in the converse case, viz. 
that of the power embracing issue generally, and the appoint- 
ment being duly restricted to issuo within the prescribed boun- 
dary, there can be no doubt that the appointment would be 
good (It). If the power and appointment both embrace too wide 
a rango of objects, and the appointment is made to the children 
or issue as a class, it will, according to the general principle be- 
fore adverted to, bo void in toto ; as well as to membors of tho 
class who are within, as to those who are not within, the line (i). 

[Again, although under a special power a life estate may (as 
wo have seen) bo limited to a child unborn at the time of the 
creation of the power, tho limitation to such ohild of a power to 
appoint by will would bo void, since it would tie up the property 
until tho death of the unborn child (k). But a power so limited 
to appoint by deed or will would bo valid, since it confers an 
absolute and immediate power of disposition (/). 

Tho reason why the test above alluded to is not applicable to 
appointments under general powers is, that suoh powers ore in 
point of alienation equivalent to absolute ownership : the donee 
can at any moment dispose of tho property as ho pleases. But 
this reason fails where the power, though general in its objects, 
is to be exorcised by will only. In such a case the power of 
disposition is suspended during the life of the donee, and ap- 
pointments made by virtue of it are therefore to be tested in the 
same way as appointments under a special power (w).] 


\_{y) Where there is no question of re- (/.*) Wollaston v. King, L. R., 8 Eq. 
moteness, and the Bhares of objects can 165 ; Morgan v. Qmiotv, L. R., 16 Eq. 
bo ascertained, the appointment is good 1 . Apart from remoteness, such a limi- 
pro tan to } see Sugd. Pow. 507, 8th ed.; tation would be within the original 
Me FarncombcU Trusts , 9 Gh. D. 652. power, Stork v. Dakyns, L. R., 10 Ch. 

(A) Attenborough v. Attenborough , 1 85. 

E. & J. 296.] (/) Me Meredith 3 s Trusts , 3 Oh. D. 759. 

(i) Moutledge v. Lorril , 2 Ves. jun. (m) Me PouelVs Ti'ust^ 39 L. J., Ch. 
357; [Thomas v. Thomas , 14- Sim. 234. 188.] 
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At one period it was much doubted, whether a power of sale # oillptke zx. 
introduced into a deed or will containing limitations in strict As to validity" 
settlement, and which was not in terms restricted in its exercise of ^definite 
to the period allowed by law, was valid. The affirmative has P 0 ^ 180 ^ 0, 
now been decided in several instances (n) ; and in Boyce v. Han- 
ning ( 0 ), the same rule was applied where the indefinite power 
occurred in a settlement containing limitations to A. for life, 
with remainder, subject to a jointure rent-charge, to the children 
of A. infer, with a cross executory limitation, in oaso of any of 
the children dying under age and without issue. These cases 
seem to have dispelled the alarm which was created by Lord 
Eldon’s remarks in Ware v. Polhill (p) ; and it is observable, 
that in several of the cases referred to, the validity of the power 
was considered to be so clear, that a title derived under it was 
forced upon the acceptance of a purchaser. In practice it often 
occurs that a sale is made under a will, which empowers the tes- 
tator’s trustees and the survivor and the heirs of the survivor to 
sell his real estate, (most commonly his copyholds, in order to 
avoid the necossity of the trustees being admitted previously to 
a sole,) without any restriction in point of time. In the early 
case of Holder v. Preston (q), the Court of K. B. granted a 
mandamus to compel the lord of a manor to admit the purchaser 
of copyholds, claiming under the bargain and sale of trustees of 
a will, whose power was wholly unrestricted, and tko validity of 
which does not appear to have boon called in question. 

[In fact, such a power does not prevent alienation, but The rule 
facilitates it ; and when, by the coming of age of a tenant in fee ^^uicadooa 
or in tail, it is no longer needed, ? it naturally ceases. The nothoidwher© 
principle that the rule against perpetuities does not apply where thofuiodo ° 
the reason of the rule is wanting is furthor exemplified by not “PP 1 /- 
Christs Hospital v. Grainger (r), where monoy was in 1G24 
bequeathed to the corporation of Heading, to be by thorn 
invested in land, the rents of which were to be applied to certain 
charitable purposes, and in case of default in duly applying the 
rents, there was a limitation over for the benefit of Christ’s 

(») Piddle v. Perkin8 y 4 Sim. 135; {p) llVes. 257; as to which, see some 

Powie v» Capron , ib. 138, n.; [ Wallis v. observations, 1 Jarm. Pow. 248, n. 

Freestone, 10 ib. 225;] Waring v. Co- (7) 2’Wils. 400. The prudent draughts- 
ventry, 1 My. & K. 249, stated 9 Jarm. man, however, will not allow his confi- 
Conv. 458; and see 1 Hayes’s Introd. dencein the validity of indefinite powers 
5th ed. 497; [Cole v. Sewell , 4 D. & War. of sale to induce him to omit an express 
32; Lantabery v. Collier , 2 K. & J. 709.] restriction, confining tho power to tho 

(0) 2 Cr. & J. 334 ; [see also Wood v. period prescribed by the rule against 
White, 4 My. & Cr. 482; Nelson v. perpetuities. 

Callow, 15 Sim. 353.] [(>•) 16 Sim. 83, 1 M. & Gord. 460. 

u 2 
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CHATTER IX. 


Effect of pos- 
session only 
being too re- 
mote. 


Question 
whether 
specified ago 
is the period 
of vesting, or 
of shares be- 
coming abso- 
lute. 


^Hospital ; the limitation over was in 1848, after a lapse of more 
than 200 years, held to take effect ; the property having been 
originally well devoted to charitable purposes, and having thus 
become inalienable, the gift over created no restriction on alien- 
ation, and did not come within the reason of the rule against 
perpetuities («).] 

It is, of course, no objection to the validity of a devise, that it 
postpones the possession beyond tlio limits prescribed for the 
vesting of estates ; for, in such a case, the doctrine under con- 
sideration has no other effect than to vacate the postponement, 
and thereby accelerate the possession. Thus where (/) lands 
were devised to trustees and their heirs, in trust for A. for life, 
remainder in trust for B. for life, remainder unto and among all 
and every the issue, child and children of B. as should bo living 
at the time of the decease of the survivors of A. and B., to be 
divided, share and share alike, when and os they should respec- 
tively attain the age of twenty-four years, and to their respective 
heirs, &o., and if only one, then the whole to such only or sur- 
viving child in fee upon attaining the said ago ; it was contended 
that the gift to the children was too remote ; but the Court of 
C. P., on a case from Chancery, certified, that the children living 
at the death of the survivor took “ equitable estates in fee,” (the 
Court, it should seem by the terms of the certificate, having lost 
sight of its incapacity as a Court of law to recognize equitable 
interests). 

It is often, however, a matter of no inconsiderable difficulty 
from the ambiguity of the testator’s language, to determine 
whether tho postponement applies to the vesting or only to the 
enjoyment ; and if the original gift is followed by a clause dis- 
posing of tho shares of objects dying under the speoified age, 
a further and still more perplexing question arises; namely, 
whethor the vesting is originally deferred until the prescribed 
age, or the shares are immediately vested, with a liability to be 
divested ; in other words, whether the specified age is the period 
of vesting or the period of tho shares becoming absolute, in case 
of the objects dying before such age. This question, which is 
fully discussed in a future chapter («), is most important in 


[(«) Charitable trusts ore the only per- brook, 4 Russ. 407 ; {Jdekson v. Major l 
petuities which on individual is per- banks, 12 Sim. 93 ; Milroy v, Milroy , 14 
mitted to create, Came v. Long, 2 D. F. ib. 38 ; Greet v. Greet , 5Beav. 123 ; Jfar - 
& J. 75; Alt. -Gen. v. Webster, L. It. 20 rison v. Grimwood , 12 ib. 192; Gosling 
Eq. 483; Re Dutton, 4 Ex. D. 54.] v. Gosling, Johns. 265.] 

(t) Farmery. Francis, 9 J. B.Moo 310, (u) As these cases are dealt with on 

2 Bing 1 . 151 ; see also Murray v. Adden - the ordinary and general principles of 
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reference to the application of the rule against perpetuities, for 
if the shares are immediately vested, and the remoteness affects 
oifly the clauses of accruer, or other the gifts engrafted on or 
limited in derogation of the original gift, the effect of the rule is, 
not to invalidate such original gift, but to render it absolute, by 
relieving it from the clauses which qualified or divested the 
interests of its objects. 

It is clear that in order to render a gift to a class of persons 
valid the Court will not depart from tho established ride of 
construction which fixes its range of objects; for though it is 
probable that the testator, if interrogated on the point, would 
have consented to restrict the class for the purpose of bringing 
it within due limits, yet, as tho will intimates no such intention, 
its judicial expositor is not warranted in so dealing with its 
contents. 

As in Jee v. Amlhy (v), where a testator bequeathed 1,0007. 
to be placed out at interest, which interest he gave to his wife 
during her life; and at her death he gave tho 1,0007. to his 
niece Mary IIoll, and the issue of her body lawfully bogotten 
and to be begotten ; and in default of such issue , he gave it to bo 
equally divided between the daughters then living of John Jee 
and Elizabeth Jee his wife. It was objected, that the limitation 
to the daughters of John and Elizabeth Jee was void, as being 
too remote, being to take effect on a general failure of issue of 
Maiy Hall, and was not confined to the daughters living at the 
death of the testator. On tho other side it was said, that, 
though the late cases had decided that, on a gift to children 
generally, such children as should be living at tho time of tho 
distribution of the fund would be let in, yet it would bo very 
hard to adhere to such a rule of construction so rigidly as to de- 
feat the evident intention of the testator in this case, especially 
as thero was no real possibility of J. and E. Jee having children 
after the testator’s death, thoy being then seventy years old ; and 
if there were two ways of construing words, that should be 
adopted which would give effect to the disposition made by the 


interpretation, which are unsparingly 
applied without regard to consequences, 
and tho fact of any proposed construc- 
tion rendering the intended gift void for 
remoteness is not allowed* to exert any 
influence, it is obvious that the cases 
referred to in the text have no pecu- 
liar connexion with the subject of the 
present section, but belong rather to 


Chapter XXV., which treats of the 
vesting of estates, where, accordingly, 
they will bo found. Vide Doe d. Moake 
v. Nowell, 1 M. & Scl. 327, 6 Dow, 202; 
and other cases, post; also Vawdry v. 
Oeddes, 1 R. & My. 203; 1 Mease v. Burgh, 
2 Bcav. 221. 

(v) 1 Cox, 324. [See also Sayer't 
Trusts , L. R., 6 Eq. 319. 
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• testator; that the oases which had deoided that after-born children 
should take, proceeded on the implied intention of the testator, 
and never meant to give effect to words which would totally 
defeat such intention. But Sir Lloyd Kenyon, M. R, observed, 
that it had been deoided by several oases, that, in bequests to 
children, all thoso born before the interest vested in possession 
were entitled. “This,” ho continued, “being a settled principle, 
I shall not strain to serve an intention, at the expense of 
removing the landmarks of the law. It is of infinite importance 
to abide by decided cases, and perhaps more so on this subject 
than any other. The general principles which apply to this 
cose are not disputed ; limitations of personal estate aro void, 
unless they necessarily vest, if at all, within a life or lives in 
being and twenty-one years and nine or ten months afterwords. 
This has boon sanctioned by the opinion of Judges of all times, 
from the time of the Duke of Norfolk’s case, to the present ; it 
is grown reverend by ago, and is not now to be broken in upon. 
I am desired to do in this case something which I do not feel 
myself at liberty to do, namely, to suppose it impossible for per- 
sons at so advanced an ago as John and Elizabeth Jee to have 
children ; but if this can be done in one case, it may in another, 
and it is a veiy dangerous experiment, and introductive of the 
greatest inconvenionco, to give a latitude to such sort of conjec- 
ture. Another thing pressed upon me is, to decide upon the 
events which have happened ; but I cannot do this without over- 
turning very many casos. The single question before me is, 
not whether tho limitation is good in the events which have hap- 
pened, but whether it wero good in its creation, and if it were 
not, I cannot make it so. Then, must this limitation, if at all, 
necessarily take place within the limits prescribed by law P The 
words ore, * in default of such issue, I give the said 1,000/. to be 
equally divided between tho daughters then living of John Jee 
and Elizabeth his wife.’ If it had been to ‘daughters now 
living,’ or ‘ who should be living at tho time of my death,’ it 
would have been very good ; but, as it stands, this limitation 
may take in after-born daughters ; this point is dearly settled 
by Ellison v. Airy , and the effect of law on such limitation cannot 
make any difference in construiny such intention. If, then, this 
will extended to after-born daughters, is it within the rule of 
' law? most certainly not; because John ancl ‘Elizabeth Jee might 
have children bom ten years after the testator’s death, and then 
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Mary Hill might die without issue, fifty years afterwards ; in chapter ix. 
which case it would transgress the rule prescribed.” 

But though the Courts will not violate the established rules of 
construction for the sake of bringing a gift within legal limits (*r) ; 
yet an anxiety to prevent a testator’s dispositivo scheme from 
proving abortive, on account of its remoteness, is plainly dis- 
coverable throughout the cases (y). To this anxiety we may 
ascribe the rule,, which recent oases seem to establish, that whero 
a testator has by his will made an absolute bequest in favour of 
unborn persons, and has afterwards by a codicil revoked such 
bequest, and in lieu thereof given to the same legatees life interests 
only, with remainder to their children, (which substituted bequest 
of course would be void as to the children,) the codicil may bo 
rejected, and the legatees take the interests originally given them 
by tho will (s). 

And this rejection of qualifying clauses, ineffectually attempted Clauses illo- 
to be engrafted on a previous absolute gift, equally obtains where S^prev^us" 
tho whole is contained in tho same testamentary paper, and in ab . H0 “ 1 ^ firsts 
spite, too, of the principle hereafter discussed, which prefers tho 
posterior of two inconsistent clauses; it being considered, (for 
this is the ground upon which alone tho construction can bo 
defended,) that the testator intends tho prior absolute gift to pre- 
vail, except so far only as it is effectually superseded by tho 
subsequent qualified one (a). As in Carver v. Bowles (£>), where 
a testatrix, having under her marriage settlement a power of 
selection in favour of her children, appointed the settled fund to 
her five children, two sons and three daughters, absolutely in 
equal shares ; and then proceeded to doclaro that the one-fifth so 
appointed to each of her daughters, sho did thereby, so far as she 
lawfully might or could, order and appoint should bo held upon 
trusts for the daughter for her separate and inalienable use for 
life ; and after her decease for her children, and in default of 
children, subject to her general power of appointment, and in de- 
fault of appointment, for her next of kin. Sir J. Leach , M. 11., 
held, that the words of the appointment were sufficient to vest 
the shares absolutely in the daughters ; that the attempt to re- 

[(#) L. R., 7 Ch. 283, 11 Hare, 375, gift is absolute or not see Whittel v. 

376. Dudin , 2 J. <fc W. 279, and other cases 

(y) E.g. post, Ch. XL. s. 1. And cited post, Ch. XXVI. And see and 
as to oases of ambiguity , where one con- consider Doc d. llloni field v. Eyre, 5 C. 
stractien will produce remoteness and I). 713, cited in that Ch.] 
the other not, see L. B., 5 H. L. 518.] (/>) 2 R. k My. 306; see also Church 

(s) Arnoldv. Congreve, 1 R. &My. 209. v. Kemble , 5 Sim. 525. 

[(«r) Onthoquestion whether the prior * 
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strict their interest by limitations to their issue, being inopera- 
tive, did not out down the absolute appointment ; but that it was 
competent to the donee of the power to limit the interests which 
he appointed to his daughters to their separate use, and to restrain 
them from anticipation or alienation (c). 

So, in Kumpf v. Jones (d), where a testatrix having under a 
settlement a power of selection over a fund in favour of her 
children or more remote issue, by her will appointed it to her 
five children in equal shares ; and directed that the share of one 
of those children, a daughter, should be considered a vested in- 
terest in her upon attaining twenty-one or marrying with con- 
sent ; but she directed that the share should be vested in trus- 
tees upon trust for the daughter for life, and after her death, for 
her issue. Lord Langdale , M. R., held, on the authority of the 
last case, that the absolute gift ought to have effect, subject to 
the limitations which were within the power, and free from the 
others. 

It is to be presumed, (though the fact is not distinctly stated,) 
that the daughter to whom a lifo interest was appointed was not 
in existence at the time of the execution of the settlement, on 
which ground the appointment to her issue would have been too 
remote. 

Again, in Ring v. Hardwick (e), where a testator gave his 
residuary personal estate to trustees, upon trust to pay the in- 
come to his wife during widowhood, and after her death or second 
marriage, upon trust to make a division of all his said personal 
estate between his four children, namely, his two sons A. and B., 
and his two daughters C. and D., with directions concerning the 
accumulation of the income, in augmentation of the principal.' 
The testator then, after directing 2000/. to bo taken out of his 
sons’ shares to augment the shores of his said two daughters, 
and after bequeathing the shares of his sons who should die un- 
married and without issue before their shares became payable to 
his two daughters, if living at the decease or marriage of his 
wife, proceeded to declare, that as touching and concerning the 
shares of his personal estate, which, with the augmentations, 

(r) The M.R. therefore thought that (<f) 2 Kee. 756. 

this restriction took effect; [but it is (e) 2 Beav. 352; [see also Blacket r; 

now settled that it is void as tcndlag to Lamb, 14 Beav. 482 ; Harvey y. Stracey 9 
a perpetuity and will be rejected, Fry 1 Drew. 73 ; Fry v. Cappei 1 K ay, 163 ; 

v. Capper, Kay, 163 ; Armitayc v. Coates, Stephens v. Gadsden, 20 Beav. 463; 
35 Beuv. 1 ; lie Teague'* 8 Settlement , L. Gerrard v. Butler , ib. 541 ; Courtier v. 

B., 10 Eq. 5C4; lie CunynghameU Set - 0ra;M,2lBeav.91; Rc Lord Sottdce* Witt 9 
tkment 9 L. B., 11 Eq. 32f.] 2 Sm, & Gif. 416.] 
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would become the property of bis daughters, his will was that the ohapteb xx. 
same should immediately upon the decease or ’second marriage 
of his wife, be invested upon security ; and as to the share of 
0., upon trust to permit her to receive the income during her 
life, and after her decease, to divide the capital between all the 
children of C., to become vested in such children respectively at the 
age of ttcenty-five years; and if any such children should die 
under that age, their shares to be divided amongst the survivors 
of such children who should live to attain that age; and if 
only one such child should live to attain that age, then that the 
whole of such share and augmentation should belong to such 
only child upon attaining that age ; and if C. should die with- 
out leaving any child who should live to attain twenty-five, then 
over. The testator then declared similar trusts of the share of D. ; 
and the will provided, that in case of the death of 0. or D. before 
the children of either should have attained twenty-five, it should 
be lawful for the trustees to raise any part of the share of such 
children for their advancement. Lord Langdale , M. E., was of 
opinion that the gift to the children of 0. was void for remote- 
ness, os ho did not concur in the argument, which had been 
much pressed at tho bar, that the children took vested interests, 
subject to be divested in case they should die under the age of 
twenty-five (/). It was true, that, in the clause for advance- 
ment, the word “ shares” was used, but it meant tho shares given 
to the children who should attain twenty-five. lie thought, how- 
ever, (and this is the material point in regard to the subject under 
discussion,) that the prior words of division among the testator’s 
children amounted to an absolute gift to the daughter in the first 
instance, and that such absolute gift being followed by restric- 
tions which were void, the absolute gift remained in force. 

Upon the same principle, there is always a disinclination in Ab to imply- 
the Courts to apply those liberal rules of construction, which, in “hielfwmild 
favour of tho apparent intention, as collected from the context, be too remote, 
operate to raise devises by implication, in the absence of words 
of positive gift, where the effect of such implication would be to 
impute to the testator a scheme of disposition at variance with 
the principle of law which regulates and restricts the period of 
vesting (g). 

The most striking illustration, however, of the anxiety of the Doctrine of 
Courts to prevent the total disappointment of the testator’s inten- c 7‘P r & 8 * 

(/) As to this, vide p. 292. * 

(y) Chapman v. Broum, 3 Burr. 1626, post, note (i). 
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CHAPTER IX. 


Unborn ten- 
ant for life 
made tenant 
in tail under 
the cy-pr&s 
doctrine* 


tion by the operation of the rule against perpetuities, is afforded 
by the doctrine of oy-pres or approximation (as it is oaUed). 
This doctrine applies whore lands are limited to an unborn per- 
son for life, with remainder to his first and other sons successively 
in tail, in which case, as such limitations are clearly incapable of 
taking effect in the manner intended, (the remainder to the issue 
being, as we have seen, absolutely void,) the doctrine in question 
gives to the parent the estate tail that was designed for the issue ; 
which estate tail (unless barred by the parent or his issue being 
tenant in tail for the time being) will comprise, in its devolution 
by descent, all the persons intended to have been made tenants 
in tail by purchaso. The intention that tho testator’s bounty shall 
flow to the issue, is considered as the main and paramount de- 
sign, to which the more mode of their taking is subordinate, and 
tho latter is therefore sacrificed (A). Tho first dear (/) authority 
for the doctrine is Nicholl v. Nichott (A), where the devise was 
“ to the second son of W. Nicholl (who at the death of the testa- 
tor had no son) for his life , and after his death, or in case he 
should inherit the paternal estate by the death of his elder 
brother, to his second son lawfully to be begotten and his heirs 
male, remainder to the third and other sons of W. Nicholl suc- 
cessively, according to priority of birth, in tail mole, remainder 
over.” The C. 1\, on a case sent from Chancery, certified that 
tho estate would vest in the second son (when bom) of W. Nicholl 


[(//) See acc. per Jewel, M. K. , Hamp- 
ton v. Holman , 5 Ch. I). 100.] 

(/') The case of Humherston v. Hum- 
ber vton, 1 P. W. 332, has usually been 
considered as a leading authority for the 
doctrine. A testator directed trustees 
to convey lands to M. H, for life, and 
then to his first son for life, and so to 
tho first son of that first son for life, &<;. 
This trust was executed by a strict set- 
tlement, making the sons born before 
the death of the testator tenants for life, 
and* those bom afterwards, tenants in 
tail. The trust, however, being ex- 
ecutory, the Court was authorized to 
mould the limitations so as to bring 
them within tho established limits, in- 
dependently of the doctrine in question. 
See Mortimer v. West, 2 Sim. 282. [So 
in Lyddonv. Ellison , 19 Beav. 565, where 
the property was personal, and the cy- 
prfcs doctrine therefore inapplicable.] 
Chapman d. Oliver v. Brown, 3 Burr. 1 626, 
3 B. P. C. Toml. 269, cited Butl. Pea. 
C. B. 207, n., is also distinguishable, 
(though the doctrine was much dis- 
eased,) as there was an expross devise 
in tail to the unborn son, and the only 


question was, whether words ought not 
to be supplied which would have given 
the estate tail to the son of such son, and 
thereby rendered the devise void. This 
was refused, and, consequently, the de- 
vise was held to be good. [In Mortimer 
v. West, Bup., the first takers (who were 
bom in testator's lifetime) were held en- 
titled to estates tail by forco of the gift 
over on failure of their issue, (construed 
to mean a general failure) : the4y-pr£s 
doctrine was not applied; and (it may 
bo added) it never has been applied so 
as to givo an immediate estate tail to a 
person, bom in the testator's lifotime, 
who by the will is expressly made de- 
visee for life, with remainder to his (un- 
born) son for life. There is no reason 
why the unborn son should not take the 
estate for life as it is given to him. If 
the ulterior gifts require an estate tail 
in the parent, it may be by way of re- 
mainder after the son’s life estate, as 
suggested by Bolt, L. J., Forsbrook v/ 
Forsbrook , L. R., 3 Gh. 99.] 

(k) 2 W. Bl. 1159. [See post, p. 300, 
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by executory devise ; and that in order to* effectuate the general oraptbb xx. 
intention of the testator, he would take an estate in tail male , 
determinable on the accession of the paternal estate. 

So, in Robinson v. Kardcastle (/), where, on the marriage of A. 
and B., lands were limited to A. for life, remainder to such of 
the children of the marriage as A. should appoint, and, in de- 
fault, over. A. by will appointed to his son for life, with remain- 
der to trustees to preserve contingent remainders, with remainder 
to the first and other sons of such son successively in tail male, 
with remainder to his daughters as tenants in common in tail. 

Buller, J., expressed an opinion that the son, by the application 
of the oy pres doctrine, took an estate tail ; but the Court was 
not called upon to decide the point. 

The oase, however, which has carried this doctrine farther than Pitt v. Jackson. 
any other is Pitt v. Jackson (in), where, by a settlement on the 
marriage of 1\ W., certain moneys wero directed to be laid out in 
the purchase of lands, to be settled to the use of P. W. for life, 
without impeachment of waste, with remainder to his intended 
wifo for life, remainder to the use of the children of the marriage, 
subject to such powers, limitations, and provisoes as P. W. by 
deed or will should appoint, with remainders over. By will P. W. 
appointed trust moneys to be laid out in real estate, to bo con- 
veyed in trust for his daughter M., during her life, for hor separate 
use, remainder to trustees to support contingent remainders, 
remainder to all and every the child and children of his said daughter , 
as tenants in common in tail, with remainders over. Sir Lloyd 
Kenyon , M. B., declared the appointment to bo invalid, and that 
the whole of the share appointed to the daughter for her separate 
use was to effectuate the testator’s general intention, to be con- 
sidered to vest in her an estate tail. 

In this caso, the nature of the estate appointed to the children Remarks on 
differed widely from the mode of its devolution under an estato rut v " rack * 0iu 
tail, which this doctrine gave to their paront. In all the pre- 
ceding cases, the first and other sons were to take successively ; 
here, all the children, female as well as male, were to take con- 
currently. The authority of Pitt v. Jackson [has been often 
doubted] ; even the eminent Judge who decided it, on a subse- Doubted, 
quent occasion, admitted that it went to the outside of the rules 

(Q 2 T. R. 241, 380, 781. [See also Ves. jun. 698; [and Stackjmle v. Stack • 

Parfitt y. limber, L. R., 4 Eq. 443.] poole, 4 D. & War. 320, where (as in Pitt 

(m) 2 B. 0. G. 51, cited 2 Yes. jun. y. Jackson) the doctrine was held applio-* 

349 ; see also Smith y. lord Camclford , 2 able to a testamentary appointment.] 
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of construction, adding, however, that still he did not think it 
was wrong (n). Lord Eldon, in quoting tins observation (o), in- 
timated that it was not proper to go one step further; for those 
oases, in order to servo the general intent and the particular 
intent, destroyed both. [However, Pitt v. Jackson was ap- 
proved by Lord St. Leonards {p), and was followed by Sir 
J. Wigram , V. 0 ., under precisely similar circumstances in 
Vanderplank v. King (q). 

But although the mode and form of the provision intended by 
Eedwnged^ the will may be altered by the application of this rule of oon- 
struction, no person or line of persons may be introduced for 
vided for. whom no provision whatever was intended. Therefore, in Mony- 
penny v. Bering, already stated (r), it was held by Lord St. 
Leonards that the first son of P. M. could not be held to take an 
estate toil, because such an estate would in regular succession, 
and after failure of the eldest son and his issue, desoend to the 
second and other sons of such first son, for whom tho will made 
no provision. 

The oy-priSs In Vanderplank v. King («), the question arose, whether the 
beappUedto oy-pr$s doctrine could be applied to somo of a class and not to 
f y dr of others. Tho testator devised lands to his daughter (who was 
living at his decease) for her life, with remainder to all her 
children (as it was decided) as tenants in common for their lives, 
with remainder to the grondohildron per stirpes in tail, with 
cross remainders between the grandchildren of each stock, and 
also (as it was hold) between each stock of grandchildren. The 
testator’s daughter had several children living at his death, to 
whom alone estates for life with remainder to their issue could 
be legally limitod ; one child named Matilda was bom after the 
testator’s dcceoso, the remainder to whose issue was void far re- 
moteness, and Sir J. Wigram, V. C., decided that the cy-pr&s 
doctrine was to be applied to the share of Matilda, and that she 
took an estate tail, but that it was not necessary similarly to 
modify the estates limited in the shares of the other children ; 


CHAPTER IX. 

— but con- 
finned. 


The mode of 


(/*) 1 East, 451. 

(o) 7 Yes. 390. 

[(jp) 4 D. & War. 320, 2 D. M. & G. 
173. 

(q) 3 Hare, 1. 

(r) 2 D. M. &,G. 145, and in Ex. 16 
M. &W.418; ante, p. 286. In Nicholl 

- v. Nichott , ante, p. 298, the will included 
none of the descendants of the second 
son of W. N., except the second son of 
that second son and the heirs male of 


liis body : whereas the decision included 
them all, and among them of course tho 
first son of the second Bon of W. N., 
whose exclusion from the will appears 
to have been designed. The case is 
theref ore overruled, so far at least as it 
favours a doctrine contrary to Mony- 
penny v. Bering. 

(«) 3 Hare, 1. See also Peyton ▼. 
Lambert , 8 Ir. Com. Law Bep. 485. 
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[Matilda in foot was made to stand in tho same position as a single chapter is. 
child of hers would have done, under the will and apart from the 
perpetuity rule, she being dead. 

The doctrine in question is not confined to the first set of Doctrine of 
limitations requiring modification, but is extended to all that conSn^to 
follow; thus, in Hopkins v. Hopkins (t), a testator devised lands act °f 

in trust for I. II. for life, 'with remainder to S. II., son of I. H. a l ° n8 ‘ 

for life, with remainder to the first and other sons of S. H. suc- 
cessively in tail male, and for want of such issue, in case I. II. 
should have any other son or sons, then in trust for all and every 
of such other son and sons respectively and successively for their 
respective lives, with like remainders to their several sons succes- 
sively and respectively as were thereinbefore limited to the issue 
male of the said S. H., with remainders over. S. II. died in tho 
testator’s lifotimo without issue, and I. II. never had any other 
son, so that it was necessary to apply the cy-pres doctrine to the 
limitations to his other sons for life, with remainder to their 
issue, tho remainder to such issue being too remoto ; and as the 
remainders over were held good, it is clear that it was consi- 
dered that not only the second, but the third and every other son 
of I. II. would, under the doctrine in question, have taken an 
estate tail.] 

It has been decided in relation to the doctrine in question, 
first, That it does not apply to limitations of personal estate («), 

[nor of a mixed fund (.r)] ; secondly, That it is inapplicable Limits im- 
where an attempt is simply made to limit a succession of life tho 

estates to the issue of an unborn person, either for a definite or 
indefinite series of generations (//) ; and, thirdly, That tho doc- 
trine is not applicable where the limitation to the children of the 
unborn persons gives them an estate in f ee-simpfr. The last 
point was decided in Bristow v. Warde(z) 9 where money directed 
to be laid out in land was, by the trusts of certain articles, and a 
settlement executed in pursuance of those articles, made subject 
to a power of appointment by the husband, in favour of the 

[(*) Co. Lit. 272, a, Butler’s note 1, (y) Somerville v. Lethbridge , 6 T. R. 

vii. 2, 1 Atk. 581.] 213; Seaward v. IVilloch , 5 East, 198; 

(u) Routledge v. JDorril , 2 Vefl. jun. Beard v. Westcott , 5 Taunt. 393, 5 B. & 

365. [But see Mackworthy. Hinxman, Aid. 801, T. & R. 25. [See however 

2 Kee. 668, where the general intent was per Holt, L. J., Forsb/ook v. Forebrook , 

to limit personalty so that it should go L. R., 3 Ch. 99.] 

along with an honour, the successive (s) 2 Yes, jun. 33G; [and see Hale 
life estates being only the mode: and v. Few, 25 Beav. 335; and it is not ad- 

see Re Johnson's Trusts , L. R. , 2 Eq. 716. mitted in construing a deed, Brndenett 

(*) Boughton v. James, 1 Coll. 44, III, v. Elwvs, 7 Yes. 390. 

L. Ca. 406.] 
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GHAPnSB IX. 


Old rule fix* 
mg extent of 
prospective 
accumulation 
of income 


Stat. 39 & 40 
Geo, 3, c. 


FOE WHAT PERIOD INCOME 

children of the marriage; and he appointed portions of the fund 
to oertain of the children for life, and after their decease, among 
their ohildren, as they should appoint ; it was held to be real 
estate, and that the husband’s appointment (whioh, if valid, 
would have the effect of vesting absolute interests in the grand- 
children equally, in default of appointment by the children,) was 
void as to the grandchildren, and could not, as Lord Lough- 
borough was of opinion, bo exeouted cy-pres (a). 


Section III. 

For what Period Income mag be accumulated '. 

. Formerly the rule that fixed the period for whioh the vesting 
of property might be suspended, regulated also the power of 
deferring its enjoyment ; it being then permitted to a settlor or 
testator to create an accumulating trust absorbing the entire 
income during the full period for which the vesting might be 
postponed, and whether it was or was not so postponed. And no 
inconvenience appears to have boen felt in allowing so wide a 
range of accumulation, few persons having availed themselves of 
the permission to a mischievous extent, until Mr. Thellusson made 
the extraordinary and well-known disposition of his immense 
property (i), by the operation of which, every child and more 
remote descendant bom or rather procreated in his lifetime, (and 
which included evory individual of thoso descendants towards 
whom personal# knowledge and intercourse might have been 
supposed to induce a particular affection), were excluded from 
enjoyment, for the purpose of swelling, to a princely magnitude, 
tho fortune of some remote and unascertained scions of the stock. 
The necessity then became apparent of preventing by legislation 
the repetition of a scheme fraught with so much mischief and 
hardship. This led to the stat. 39 & 40 Q-eo. 3, o. 98, which, 
after reciting that it was expedient that all dispositions of real 
or personal estate, whereby the profits and produce thereof were 
directed to b$ accumulated, and the beneficial enjoyment thereof 
was postponed, should be made subject to the restrictions therein- 
after contained, proceeded to enact, “ that no person or persons 

( 0 ) See further, as to the dootrine of cy-prbs, Sugd. Paw. ; Feturne, C. R. by Butl. 

(b) 4 Yes. 227. 
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shall, after the passing of this aot, by any deed or deeds, sur- ohapteb zx. 
render or surrenders, will, codicil^ or otherwise soever, settle or Accumulation 
dispose of any real or personal property, so and in such manner, grained, ^ 
that the rents, issues, profits or produce thereof shall be wholly 0 f sailor* or° 
or partially accumulated, for any longer term than the life or ^"ar^oi? 
lives of any such grantor or grantors, settlor or settlors, or the during mino- 
term of twenty-one years from the death of any such grantor, nty> &c * 
settlor, devisor or testator, or during the minority or respective 
minorities of any person or persons who shall bo living or en 
ventre sa mere at the time of the death of such grantor, devisor, 
or testator, or during the minority or respective minorities only 
of any porson or persons who, under the uses or trusts of tho 
deed, surrender, will, or other assurances directing such accu- 
mulations, would for the time being, if of full age, be entitled 
unto the rents, issues, and profits, or the interest, dividends, or 
annual produce so directed to be accumulated; and in every 
case, where any accumulation shall be directed otherwise than 
as aforesaid, such direction shall be null and void, and tho rents, 
issues, profits and produco of such proporty, so directed to be 
accumulated, shall, so long as the samo shall bo directed to bo 
accumulated contrary to tho provisions of this act, go to and bo 
received by such person or porsons as would havo been entitled 
thereto, if such accumulation had not been directed. Sect. 2 
provides, “that nothing in this act contained shall extend to Act not to 
any provision for payment of debts of any grantor, settlor, or ^virions for 
devisor, or other person or persons, or to any provision for " por " 
raising portions for any child or cliildren of any grantor, settlor, children; 
or devisor, or any child or children of any person taking any 
interest under any such conveyance, settlement, or devise, or to 
any direction touching tho produco of timber or wood, upon any 
lands or tenements, but that all such provisions and directions 
shall and may hfe made and given as if this act had not passed.” 

By sect. 3 [since repealed (<?)] the act is not to extend to heritable 
property in Scotland (d), nor, by sect. 4, to wills mado before — nortoScot- 
the act, unless the testator should be living and of sound mind pr i or 
for twelve calendar months from its passing. 

[This statute, having been passed just before tho Irish Act of _^ or to Ire- 
Union came into operation, does not extend to Ireland (<?). land. 


[(<>) 11 & 12 Viet. c. 36, s. 41. 

\a) Bnt a direction to invest accu- 
mulations in lands in Scotland did 
not bring the .case within s. 3. Mac- 
pherem v. Steward 28 L. J. Ch. 177. 


(c) Ellis v. Maxwell , 12 Boav. 104 ; 
Hey woody. Heyicood , 29 Bcav. 9. Eng- 
lish leaseholds, though personal estate, 
are governed by the lex loci, and though 
belonging to a domiciled Irishman arc 
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CHAPTER IX. 


How the 
period of 
twenty-one 
years is to be 
calculated; 


— one of the 
periods only 
can be taken. 


Ab to accu- 
mulation 
during the 
minority of 
an unborn 
person enti- 
tled under 
the trusts. 


Haley v. 
Bannister, 


Observations 


[The period of twenty-one years from the testator’s death is to 
be calculated exclusively of t^e day of his death (/), and must 
be a period immediately following his death. Thus, if the accu- 
mulation be fixed to commence at a time subsequent to the testa- 
tor’s death, it will necessarily cease when twenty-one years from 
hip death have elapsed, though it may have been in operation 
only one or two years (g), And a testator or settlor is not at 
liberty to take moro than one of the several periods of accumu- 
lation mentioned in the statute ; for instance, he cannot direct 
an accumulation for a term of twenty-one years from his decease, 
and also during tho minority of a person entitled under the 
limitations (4).] 

The clause which would scorn to afford tho widest range of 
accumulation is that which authorizes it during the minority of 
any person, who would, if of full age, bo entitled, under the 
trusts, to tho income ; and who, it will be remembered; might, 
under the rulo of law discussed in the last section, be any person 
coining into existence during a life in being at the testator’s • 
decease. [It has been thought,] however, that this seemingly 
important clause is rendered inoperative by the construction put 
upon it in Haley v. Bannister (/), where the testator had directed 
certain sums of stock in tho public funds to be purchased by his 
executors, and tho dividends accumulated until one of the children ' 
of his daughter, bom, or to be bom, should attain the age of • 
twenty-one, when the whole was to be transferred to such child, 
and any other child or children who might be then living ; the' 
will contained a residuary clause. Sir J, Leach , Y. Q., said, 
‘^The statute prevents an accumulation of interest daring- the 
minority of an tinhorn child ; but as to the principal the law 
remains as before the statute. Tho excess of accumulation pro- 
hibited by the statute would form part of tho residue.” 

[By the words “ during the minority of an unborn child,” the 
V. C. must, it is conceived, have meant “ until an unborn child 
should come of age,” which was the case before him : his deoision 
in this view could only be that the whole of such period could 
not be taken, not that the part commencing with the birth of. the 
child could not be taken alone. However, Lord Langdale 9 M. B., 


[subject to tho act, Erehe v. Lord Car- 
wfW,L.Il.,16Eq.461; vidoantc,p.4,n. 

( f ) Gorst v. Lowndes, 11 Sim. 434 ; 
Lester v. Garland, 16 Yes. 248. 

(g) Skate v. Rhodes, 1 My. & Cr. 154 ; 
Webby, Webb , 2Boav. 493; Att.-Gen, 


v. Toulden , 3 Hare 666 ; Wettkton v. 
Stephenson , 3 De G. & S. 366. 

(A) Wilson v. Wilson , 1 Sim. N. S. 
288 ; Rosslyn's Trust , 16 Sim. 391 ; Ellis 
v. Maxwell, 3 Beav. 695.1 
(i) 4 Mad. 275. • 
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[in Ellis v. Maxicell (k) observed, “ If the , accumulation is per- chapter xx. 
mitted only during the minority of a person entitled under the 0 f LordZ^- 
uses of the will, and no time is allowed either before tho minority 
commences or after it has ceased, it does not seem that any thing 
is added to the permission to accumulate during the minority of 
a person living at the death of the testator. But taking the 
^words as they aro, they do not appear to permit accumulation 
during a minority and a time to elapse between tho death of the 
testator and the commencement of tho minority;” and after 
noticing Longdon v. Simson, and Haley v. Bannister, ho con- 
tinued : — “ Tlieso oases prevent mo from considering, that upon 
the construction of tho act the accumulation would be lawful 
during the minority of any grandchild born after the death of 
tho testator.” The case, like Longdon v. Simson, and Haley v. 

Bannister , involved an accumidntion not only during the minority 
of an unborn person, but also until he should bo -bom ; and Observations 
though it has been said (/), that in Haley v. Bannister , Sir J. wiity* Ji ° m 
Leach held, that the statute referred only to tho minority or suc- 
. cessivo minorities of persons in existence at the tirao tho will came ' 
into effect, and that tho same point was affirmed and extended in 
Ellis v. Maxwell , yet it is clear that the point was not touched 
by the actual decision in either of thoso cases, which fell under 
the ordinary rule that only one of tho periods allowed by the 
statute can be taken. The construction put upon the statute by Its effect 
the dicta cited above virtually strikes out of the act the clause in whloh^fter 
question, and] seems to place in some peril tho accumulating 
trusts ordinarily introduced into provisions for the maintenance direct accu- ’ 
during minority of persons unborn at the testator’s doccase, 
which direct the unapplied surplus income from time to time to com©, 
be added to the principal. Such trusts, howevor, are distin- 
guishable from the bequest in Haley v. Bannister in this, that 
they extend only to the unapplied surplus, and not to the entire 
inoome (w), and, therefore, approach more closely to the principle 
of the rule of law, which accumulates the incomo of minors after 
providing for maintenance ; though they differ from that rule 
in regard to the ultimate destination of tho accumulated fund, 
which the law gives to the minor himself, but which tho express 
trust commonly attaches to the principal fund ; though even tills 
difference is considerably narrowed, where the trustees possess 
(as they commonly do, and always ought to do) a power of apply- 

[(&) 3 Beav. 596. (m) But tho act expressly includes 

(/) Bryan v. CoUint, 16 Boar. 4 7. partial accumulations.] 

J.— VOL. J. 


X 
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CHAPTER IX. 


Trusts em- 
bracing too 
vide on accu- 
mulation good 
pro tanto. 


The act does 
not impliedly 
mako valid 
trusts for ac- 
cumulation 
previously 

Accumulation 
for payment 
. of testator's 
debts valid, 
though to 
endure longer 
than a life 
and twenty- 
one years ; 


— but if for 
payment of 


ing the accumulated fund at any subsequent period of minority, 
which clause would certainly afford a strong argument for taking 
the trusts in question out of the principle of Haley v. Bannister , 
if [the doctrine sometimes deduced from] that case can be sup- 
ported. Indeed, considering the extreme inconvenience of hold- 
ing tho ordinary accumulating maintenance trusts in favour of 
unborn persons to bo invalid, tho Courts would no doubt struggle 
to avoid such a conclusion. 

It is well settled, that a trust for accumulation exceeding the 
statutory limit, is good pro tanto . Thus, where a testator directed 
that tho profits of certain canal shares should be invested, the 
interest arising to bo applied to the education of tho children of 
A. and B., (who had no child at the death of the testator,) and 
on their attaining twenty-one to bo divided among them ; Sir 
W. Grant , M. It., held, that the accumulation was good for 
twenty-ono years from tho doath of tho testator, though void for 
the subsequent period (w). 

[But a trust for accumulation which not only exceeds tho 
statutory limits, but also the period allowed by the rule against 
perpetuities, is, like any other such limitation, void in toto , oven 
though it bo for a purpose excepted from tho operation of the 
act ; for the act does not by tho exceptions contained in it im- 
pliedly moke valid what was previously invalid (0). But, as 
before noticed (/;), accumulation for payment of tho debts of tho 
testator does not contravene tho rulo against perpetuities, and is 
therefore good, though its duration be unlimited (q). And a 
direction to accumulate until a certain sum be reached, though 
not in terms limited in duration, and though the accumulations 
may not amount to the stated sum within the necessary limits of 
time, is nevertheless good if tho total amount to bo raised is so 
disposed of as necessarily to vest absolutely in some person or 
persons within those limits, since those persons might at any 
moment after the vesting stop the accumulations and dispose of 
the fund (>*). But an accumulation for the payment of debts of a 
stranger does not come within the reason of. the rule which pro- 


(») Longdon v. Simeon , 12 Vca. 395 ; 1 Coll. 26, 1 II. L. Ca. 406 ; Turvin v. 

soo also Griffiths v. Vere, 9 Vca. 127 ; Newsome , 3 K. & J. 16. 

Palmer v. Halford, 4 Ituss. 403 ; [Re (p) Ante, p. 275. 

Bosslyn's Trust , 16 Sim. 391, and canes (y) Lord Southampton v. Marquis of 

in this section, passim. Hertford , 2 V. & B. 54, see p. 65 ; Ba- 

(o) Lord Southampton v. Marquis of con v. l*roctor t T. & B 40; Bateman v. 
Hertford , 2 V. &B.54; Marshullv. lloU Hotchkin , 10 Beav. 426. 1 
loway , 2 Sw. 432 ; Browne v. Stoughton , (r) Oddie v. Brown , 4 Do Gk & J. 179. 

14 Sim. 369 ; (os to which oases see And see William v. Lewis, 6 H. L. Oa. 

ante, p. 274) ; Scarisbrick v. Skctmers - 1013. 

dale , 17 Sim. 187 ; Boitghlon v. James , 
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[toots a similar provision for payment of the testator’s own debts, 
and is therefore valid by the common law only for the period of 
a life in being and twenty-one years after. The Act leaves this 
rule untouched, sect. 2 excopting from the operation of the first 
section “all provisions for payment of debts of any grantor, 
settlor or devisor, or other person or persons ” (#). And this has 
been held to include not only debts due at the testator’s death, 
but future debts accruing within the period last mentioned (t). 
But the accumulation must be designed and intended bona fide 
as a provision for payment of debts. Where a testator directed 
the income of residue or a sufficient part of it to be applied for 
the benefit of his son, and the surplus to bo accumulated and 
added to capital, and after the son’s death the wholo to bo 
divided among the son’s children ; but if tho son should die 
without issue, the testator bequeathed a moiety of tho fund 
to B. ; B. afterwards became indebted to tho testator, who then 
by codicil declared that B. should not bo obliged to pay the 
debt unless and until ho became possessed of tho moiety, which, 
in that case, was to be set off against the debt. B. eventually 
became entitled to the moiety, but it was held that tho testator 
was not thinking of tho debt when ho directed tho accumulation, 
and that it was not protected by sect. 2 (w). And if creditors 
avail themselves of their legal rights, and get tlicir dobts paid 
in a different way, as by resorting to tho corpus, the accumu- 
lation cannot, even if tho will so direct, bo continued beyond tho 
period allowed by sect. 1 of the Act, in order to recoup tho 
persons to whom, subject to the trust for accumulation, tho 
estato is devised (#). 

The exception in the act respecting accumulations for the pur- 
pose “ of raising portions for any child or children (y) of any 
grantor, settlor or devisor, or any child or children of any person 
taking any interest under such conveyance, settlement or devise,” 
has created great difficulty. And first, what is a portion within 
this exception P 

In Beech v. Lord St. Vincent (s), lands were devised to A. for 
life, with remainder to his first and other sons in tail, with re- 
mainders over, and 2,000/. per annum was directed to be accu- 
mulated for twenty-one years during tho life of A., and so much 


flBAITBBJZ. 

tho debts of 
another, good 
only if within 
that limit ; 

— rule not 
affected by 
the Act. 


Construction 
of the excep- 
tion as to ac- 
cumulation 
for children’s 
portions. 


[(«) 2 D. M. & G. 498. 400. 

It) VarloY. Fadtsn , 27 Bear. 255, 1 D. M This means legitimate children, 
F. & J. 211. Shaw v. ll/wdca, 1 M. & Cr. 159. 

(u) MathewsY. JTc5fo,L.R., 3Ch. 691. (;) 3 Do G. & S. C78, 3 Jur. N. S. 762. 

{x) Tewart v. Lawson, L. R., 18 Eq. 

x 2 



308 


FOR WHAT PERIOD INCOME 


chaptebix. [longer as A. had any younger children ; the accumulations to be 
held on certain trusts for such younger children. It was twice 
held that this was an accumulation for raising portions within 
Liddell?* 0 * V ’ 0XC0 Pti° n th e statute. And in Barrington v. Liddell {a ) , 
where lands had been settled on tho marriage of A. in the usual 
way, with a term of years for securing (in the events that hap- 
pened) tho sum of *10,000/. for younger children’s portions ; and 
afterwards a testator bequeathed a sum of 15,000/. in trust to be 
accumulated during tho life of A., until it reached the sum of 
40,000/., and then to be applied in satisfaction of the portions ; 
and he gave another sum for building a mansion house on the 
settled estate; Lord St. Leonard 'a held, that this was clearly 
within tho exception, and that tho accumulation might continue 
after tho expiration of twenty-one years, computed from the 
testator’s death. A provision for raising or satisfying portions 
charged or created by a previous instrument is, therefore, within 
tho exception in tho statute (/>). 

Gift of On tho other hand, it has been decided that an accumulation 

augmontwlby ^ho whole of a testator’s estate ('*), or of the residue, comprising 
accumulation the bulk, of it (d), and a gift of tho augmented fund, comprising 
portion. both capital and accumulations, is not protected by the excep- 
tion. “ A direction to accumulate all a person’s property,” said 
Lord Cramcortli (<?), c< to bo handed over to some child or children 
when they attain twenty-one can never be said to be a direction 
for raising portions for the child or children : it is not raising a 
portion at all; it is giving everything. ‘Portion’ ordinarily 
means a part or share, and though I do not know that a gift of 
the whole might not in some circumstances come under tho term 
of a gift of a portion, yet I do not think it comes within the 
meaning of a portion in this clause of the act, which points to 
tho raising of something out of something else for the benefit of 

some children or class of children If every direction for 

accumulation for a child was a portion, the intention of the legis- 
lature, which was to prevent accumulations, such accumulations 
being most frequently directed for the benefit of children, would 
be entirely defeated. 

Again, in Burt v. Sturt (/), where legaoies were given to all . 


[(«) 2 D. M. & G*. 480. 

(6) But (as appears by Beech v. Lord 
St . Vincent and other cases, and not- 
withstanding Halford v. Stains, 16 Sim. 
496) not exclusively so. 

Wildes v. Davies , 1 Sm. & Gif. 476. 
Eyre v. Marsden, 2 Kee. 673; 


Bourne v. Buchton , 2 Sim. N. S. 91 ; Ed- 
wards v. Tuck, 3D.M. & G. 40 ; Mathews 
v. Kehle , L. K., 3 Ch. 691. 

(e) Edwards v. Tuck, 3 D. M. &G. 69. 
If) 10 Hare, 416. See also Drewett v. 
Pollard, 27 Beav. 196. 
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[the testator’s children, and the residue was directed to be accuinu- ohapteb ix. 
lated during the lives of the children and of the survivor of them, 
and after the decease of the survivor the whole was to be divided 
between the grandchildren of the testator then living, Sir W. P. 

Wood , V. 0., said it was simply a scheme of the testator for the 
purpose of accumulating his proporty into one mass, and handing 
it over in that mass at the remote period of the death of tho 
survivor of a number of persons whom he had mentioned, not to 
any given child or children, but to two or three or possibly ono 
favoured individual ; it did not seem to him that in any senso or 
upon any rational construction he could call that tho raising of a 
portion for children: in truth it was only the Thollusson scheme 
arranged in a somewhat less complicated and less extensive 
shape. 

In Jonc* v. Maggs (g) 9 where a legacy of 200/. was directed to Whelhorsamo 
be accumulated until tho child of A. (who then had one child) topccSuiary 
should attain twenty-one, and on that event to bo divided, with 
its accumulations, among tho children of A. who should be then v. 
living, and the residue of tho personal estate was given to tho Ma M s - 
parent, Sir G. Timur, V. 0., held that tho legacy was not a por- 
tion, though in a certain sense it was raiseable out of tho property 
of tho parent ; otherwise every legacy given to a child of a resi- 
duary legatee must be so construed and tho act would bo wholly 
defeated. This decision was much influenced by the V. C.’s 
opinion, now' exploded, that to bring the case within the excep- 
tion, the parent must take an interest in tho very fund directed 
to bo accumulated ; and no distinction was noticed between tho 
accumulation of tho entirety or bulk of an estate and of a more 
pecuniary legacy. The effect upon the act of a contrary decision 
was certainly overstated. 

On the other hand, Sir J. Stuart, V. C., distinguished between 
a gift of tho whole of a testator’s estate, augmented by accumu- 
lation, and a gift of a pecuniary legacy so augmented (//). And 
in Middleton v. Losh (i), whore a testatrix bequeathed 50,000/. Middleton 
to trustees upon trust to invest, and apply a competent part of v * Loahm 
the income towards the maintenance and support of her son W., 
and to accumulate the remainder, and after his decease upon 
trust to divide the capital and accumulations betweon the chil- 
dren^ W., and in case of the death of W. -without issuo tho 

f ) 9 Hare, 605. v. Heath, 13 L. T., N. S. 270; and the 

Wildest. Davies, lSm. & Gif. 475. observations on Middleton v. Losh , in 
1 Sm. &Gif. 61. See also St. Paul 10 Ilurc, 420. 
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CII&FTEB DC. 


Legacy to 
accumulate in 
trust for one 
for life, and 
afterwards for 
his children, 
not a portion. 


Accumulation 
valid or not 
according to 
the purpose 
whereto in 
event it is 
applicable. 


[capital and accumulations to sink into the residue of her personal 
estate ; he decided that the accumulation was valid as a provision 
for portions,- relying mainly on “the just principles of construc- 
tion^ adopted by Lord St. Leonards in Barrington v. Liddell . 

The question chiefly discussed in that case was not what is a 
portion, but what interest must be given to the parent (A). And 
although the subject of gift was, as in Middleton v. Losh, a 
pecuniary legacy augmented by accumulation, and although it 
must bo admitted that whether the testator has or has not directed 
the legacy to bo takon in satisfaction of portions already charged 
on the estate of another person, the result quoad the testator’s 
own estate is tho same, yet the presence of such a direction 
brings tho case literally within the words of the act, and distin- 
guishes it too widely from Middleton v. Losli to permit its being 
regarded as an authority for the decision in the latter case. A 
similar direction would equally bring within the letter of the act 
a case wliero (as in Edwards v. Tuck) tho subject of gift was not 
a pecuniary legacy only but the bulk of tho testator’s estate. 
But there is no actual decision to that effect. 

A trust to accumulate a legacy during a stated period, and at 
thb expiration of it to pay the income to A. for life, and after- 
wards to divido tho capital among the children of A., is plainly 
not a provision for raising portions for children, but only a 
legacy in trust for a parent for life, and after his death for his 
children (1). And it cannot bo material to the construction of 
the statute that tho testator has or has not called the children’s 
shares of an accumulated fund their “ portions” (m). 

It will have been seen that, in Middleton v. Losh, tho aggregate 
fund was not necessarily to go to the children of W., but if all 
liis issuo died in his lifetime it was to fall into the residue, so 
that it was not in all events a fund for portions. But the 
validity of the accumulation may well dopond on the event : as 
in Be Cluloids Trusts (/*), where a fund was direoted to be accu- 
mulated, and was given to the children of the testator’s son (who 
took an interest under tho devise) ; but if there should be no 
children, to such persons as the parent should by will appoint : 
Sir W. P. Wood y V. 0., said that if there had been children, 
this might have been upheld as a provision for their portions ; 
but as there wore and could be none, and tho testamentary jSower 

[(£) See this insisted on, 2 Dr. & (m) See per Kinder tUy^ V.C., i Bourne 

Sm. Cl. - v. B nekton, 2 Sim. N. S. 90. 

(0 mtt v. Wood, 2 Dr. & Sm. 60. («) 1 J. & H. 039. 
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[of appointment was clearly no “ portion” for the parent, the chapterix. 
V. 0. held that the direction to accumulate was within sect. 1 of 
the act, and invalid after the lapse of twenty-one years from the 
testator’s death. 

The next question is, what is the interest which a parent, not What interest 
being the grantor, settlor or devisor, must take under the con- 
vcyance, settlement or devise, in order to render valid an ac- under the 
cumulation for portions for his children ? May it bo an interest dcvl8e * 
of any kind, or must it bo an interest in the identical property 
from which the income directed to bo accumulated arises ? and 
must it bo a substantial interest, or will a merely nominal in- 
terest suffice? In Barrington v. Liddell (o), Lord Si . Leonards 
read the word “ devise” in the act as meaning “ will,” and held, 
that the interest need not be one in the very fund to be accu- 
mulated, and that the legacy for building a mansion house on the 
estate of which tho parent was tenant for life, gave him a sufficient 
interest within the act. And as to quantum, tho L. C. cited, 
with apparent approbation, the opinion expressed by Lords 
Lgndhurst and Brougham (p), and approved by Lord Cran- 
worth (<y), that any interest, however minute, was sufficient. 

But, according to Lord Langdale (r), it would scorn that, whero 
accumulation is directed for tho benefit of children of several 
parents, if any one parent takes no interest, tho wholo direction 
fails. 

The destination of the income which the statuto releases from Domination 
accumulation has occasioned much debate. The law on this ^loa^d from 
point, however, may now it is conceived bo stated as follows: — accumulation. 

1. Whero there is a present gift in possession, and the direc- 
tion to accumulate is engrafted upon that gift, tho statute, by 
discharging the property from the superadded trust, has tho 
effect of entitling the donee or successive donees to tho imme- 
diate income, as if the prior gift had stood alone («). 

2. Whero tho vesting of a contingent interest (/), or tho pos- 


[(c) 2 D. M. & G. 480, stated above. 
Morgan v. Morgan , 15 Jur. 319, 20 L. J. 
Oh. 109, appears todccido that a specific 
legacy to the parent wiU not render valid 
an accumulation of a general legacy to 
the child. But the case is obscure. 

(p) Emm ▼. KeUwr , 5 Cl. & Fin. 12C. 

(q) Edwards v. Tuck, 3 D. I. & G. 
40. Wood, V.G., appears to have been 
of the Bame opinion, Burt v. Sturt, 10 
Haro, 423. 

(r) Eyre v. Marsden, 2 Kee. 573. 


(#) Trickcy v. Trickcy, 3 My. & K. 
5 GO ; Combe v. Hughes, 34 Bcav. 127, 
2 D. J. & S. 657. An absolute donee 
may, at majority, stop accumulation 
directed for his sole benefit and require 
immediate payment, Gosling v. Gosling , 
Johns. 265. Sccus, if any other per- 
son may by possibility be interested, 
Gott v* Xaimc, 3 Oil. D. 278; Harbin 
v. Mastcrman, L. R., 12 Eq. 559. 

(/) Jones v. Maggs , 10 Hare, 605. 
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ix. [session of a vested interest (uj is postponed till the expiration of 
tho period of accumulation, the statute, by stopping the occumu- 
lation, does not accelerate the vesting' in the one case, or the 
possession in tho other ; but where the property is not a residue 
carries the income in tho case of personal property to the residuary 
legatee (.r) ; and in tho case of real property, to the residuaiy 
devisee, or hoir, according as the will does or does not come 
within tho statute 1 Yict. c. 26 (y). Where the residue is not 
given absolutely, but only for life or some other limited interest, 
tho income forms part of tho capital of tho residue, so that the 
person having such limited interest is only entitled to the income 
of such income (z). 

Where it is residue that is directed to be accumulated, the 
incomo of such residue, when tho accumulation is stopped, will, 
in obedience to a well-settled principle (a), devolve in the case 
of personal property to tho next of kin (S), in tho caso of real 
property to tho heir (r), and in the caso of a mixed fund to tho 
next of kin and hoir respectively (d). 

3. The income of the accumulations follows the same rule ; 
therefore if tho accumulations arise from personal property not 
being a residue, tho income falls into the capital of the residue (c), 
so that a tenant for life would only be entitled to the income of 
such incomo ; and where residuary personalty is directed to be 
accumulated, tho incomo of the accumulations, of course, goes to 
the next of kin. Where the accumulations arise from residuary 


[(«) Macdonald v. Bryce, 2 Kee. 270 ; 
Byre v. Marsden , ib. 074; Ellis v. Max- 
well , 3 Beav. 597 ; Netlleton v. Stephen- 
son, 3 Do G . & S. 306 ; Lord Barrington 
v. Liddell, 10 Hare, 429; 7 Beat her ally. 
Thornburgh, 8 Oh. 1). 201. Where ac- 
cumulation is directed for a stated 
period, “ or so much of it as the law will 
allow,” and the gift is to take effect at 
the exi>iration of the stated period 
(without more) acceleration is oxcludcd 
by tho will itself, Talbot v. levers , L. 11. , 
20 Eq. 255. 

(r) Bills v. Maxwell, 3 Beav. 587 ; 
Att.-Gcn. y.Poulden, 3 Hare, 555; Jones 
v. Maggs, 9 ib. 005. 

(//) Belt let on v. Stephenson , 3DcG. & 
S. 3GG; Smith v. Lomas , 33 L. J., Ch. 
678 ; Green v. Gascogne, 4 D. J. & S. 
565. See also He L'lulow's Trust, 1 J. 
&H. G39, where tho accumulation being 
in tho nature of a charge on real estate 
Bank for tho benefit of the estate. Cf. 
Simmons v. Pitt, L. R., 8 Ch. 978, where 
a previously exist ing charge was directed 


to he accumulated and the next of kin 
took the excess. 

(s) Crawley v. Crawley, 7 Sim. 427 ; 
Morgan v. Morgan, 4 De G. & S. 175, 
176, 20 L. J. Ch. 441. 

(a) Skrymsher v. Northcotc, 1 Sw. 566. 
(A) Macdonald v. Bryce , 2 Kee. 27G ; 
Pride v. Books, 2 Beav. 437 ; Elborne v. 
Goode, 14 Sim. 166; Wilson v. Wilson, 1 
Sim. N. S. 288 ; Bourne v. Buekton , 2 ib. 
91 ; Oddie v. Brown, 4 Do G. & J. 179 : 
Wcatherall v. Thornburgh, 8 Oh. D. 261 
(crown entitledindefault of next of kin). 

(a) Halford v. Stains, 16 Sim. 488 ; 
Wildes v. Davies, l Sm. & Gif. 475 ; 
Wcatherall v. Thornburgh , sup., (crown 
in default of heir). 

(d) Byre v. Marsden , 2 Kee. 564, 4 
My. & Or. 431 ; Edwards v. Tuck, 3 D. 
M. & G. 40 ; Burt v. Sturt, 10 Hare, 415. 

(e) Crawley v. Crawley, 7 Sim. 427 ; 
O'Neil v. Lucas, 2 Kee. 316 ; Morgan 
v. Morgan, 4 De G. & S. 175, 20 L. J. 
Ch. 441. 
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[real estate, the accumulations of rents and profits seem to pro- cbaptbbxx. 
serve their character of realty, so that tho heir is entitled to the 
income of suoh accumulations (/) ; and it would, of course, follow, 
that where the accumulations arose from real estate other than 
residuary, the residupry devisee would, under tho present law, 
be entitled. In Ellis v. Maxwell (g ) 9 where tho rents of the tes- 
tator’s real estate were directed to form part of his personal estate, 
and the personal estate was directed to be accumulated, it was 
held that the income of the accumulations went to the residuary 
legatees. Tho case turned on the special words of the will. 

The interest which, by the operation of tho statute, results to NaturooHho 
the heir, will be either a chattel interest, and pass on his death devolves to 
to his executors or administrators (//), or an estate of freehold ; tho hcir - 
in the latter case it will devolve upon his heir, if ho died before 
1838 (/) ; if after 1837, upon his personal representatives (/.-).] 

In applying tho statutory provision against accumulation, Trusts whoso 
regard is had to the substance and effect, and not to tho form produco^accu- 
and mere language of an instrument; for, if property bo disposed 
of in such manner as [either in all events, or oil a contingency tho statute, 
which happens (/)] to produce an accumulation of income, for a 
period exceeding what the statute authorizes, it will not avail 
that thero is an absence of any trust expressly and in terms 
directed to this object. 

An obvious case of this nature is that of a bequest of a general As to accu- 
rosidue to a class of persons (some of them unborn at tho tes- Sldci^rcHi- 
tator’s decease), whoso shares are not to vest until tho age of truest 
twenty-one years ; for it is to be observed, that as a residuary unborn pur- 
bequest, to take effect in future, carries not only tho bulk or ma * 
corpus of tho property, but also the intermediate income, it fol- 
lows that tho statute is infringed whenever the vesting, or even 
tho distribution, is postponed until a period or event which occurs 
more than twenty-one years after the testator’s decease, without 
any oxpress application of tho income accruing in the interval. 

[Sir L . Shad well was indeed of opinion that tho statuto did not 
affect accumulation which aroso from tho nature of the gift, but 
operated merely to strike out of tho will so much of a direction 

[(/) Eyre v * Marsden, 2 Kee. 577 ; (//) Sewell v. Denny, 10 Beav. 315. 

this appears still snore plainly from (i) Halford v. Stains, 16 Sim. 488 ; 

Fitch v. Weber, 6 Hare, 115, and other in Jlarrdt v. Unci', 12 Jur. 771, theper- 
similar cases noticed post, which show sonal representative of tho huirwas held 
that the next of kin can take nothing 1 to tako, but as his right was not dis- 
but what is personalty at the time of the puted, tho case is scarcely an authority. 
testator's death. (h) 1 Viet. c. 26, s. 6. 

(y) 12 Beav. 104. (0 Mathews v. Kcble, L. R., 3 Gh. 691. 
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CHAPTER IX. 


Whether in- 
surances on 
lives form a 
mode of ac- 
cumulation 
■within the 
act. 


[to accumulate as exceeded the proscribed limits (m ) ; his opinion, 
however, is clearly opposed to the other authorities upon this 
question, including one of the highest court of appeal (»). 
There is a plain distinction between such a case and the oases 
where the property being rested in an infant the accumulation is 
to be assumed to be the act of the Court (o). 

Whero there is a contingent legacy to A. to vest upon a cer- 
tain event, and an accumulation is directod in the mean time, 
and if the event does not happen the legacy and accumulations 
are given over to B., and at the end of a period greater than 
twenty-one years (say thirty years) from the testator’s death, the 
happening of the event is first ascertained to be impossible, so 
that the gift to B. then takes effect in possession, it has been 
held by Sir J. K. Bruce, Y. C. (p), that B. is to have all the in- 
termediate income of the original and accumulated fund between 
the end of the twenty-one years and the happening of the event; 
Sir J. Bomil/t ) , however, in a similar case (y), intending to fol- 
low this decision, decided that B. is to have simple interest on the 
amount of that fund during the same period. 

In Bassil v. Lister (r), Sir G, Turner , Y. C., decided that a 
direction in a will to apply a sufficient part of tho income of the 
testator’s property in keeping up certain policies which he had 
effected on the lives of his children in their names, and which in 
case of their marriage ho directod to be settled on thoir wives 
and children, was not a trust for accumulation within the statute, 
and was therefore valid beyond tho period of twenty-one years 
from his death, lie obsorved, “ It was said in argument that 
the payment of tho income to the Insurance Company was itself 
an accumulation ; that tho Company were recipients of the in- 
come for the purpose of accumulation ; that what was done was 
the samo thing as if the rents were paid to an individual, to ac- 
cumulate in his hands, and to be paid over at the death of the 
life insured ; and the case was presented to the Court in many 
similar points of view ; but I do not see how the payment of tho 


[(w) FJbome v. Goode, 14 Sim. 163; 
Corporation of Bridgnorth v. Collins , 15 
ib. 538. 

(w) Evans v. Htilicr , 6 01. &Fin. 114 ; 
8. C. nom. Shaw v. Rhodes, 1 My. & Cr. 
135 ; Macdonald v. Bryce, 2 Kee. 276 ; 
Morgan v. Morgan , 20 L. J. Ch. Ill, 15 
Jur. 319 ; Tench v. Cheese , 6 D. M. & 
G. G41 ; Macpherson v. Stewart, 28 L. 
J. Ch. 177 ; and ace Bective v. Hodgson , 


10 H. L. Ca. 664, 668. 

(o) See per 7 Food, L. J., Mathews v. 
Kehle, L. R., 3 Ch. 696; per LordCVau- 
uorth, V.C., Wilson v. Wilson , 1 Sim. 
N. S. 297. 

(p) Morgan v. Morgan, 20 L. J. Ch. 
Ill, 441, 15 Jur. 319. 

(g) Bryan v. Collins , 16 Beav. 14. 

(»•) 9 Haro, 177. And see Meller v. 
Stanley , 2 I). J. & S. 183. 
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[premiums to the Insurance Company out of the income is an chapter ix. 
accumulation of the income. The premiums, when paid to the 
Insurance Company, become part of their general funds, subject 
to all their expenses ; and although it is true that the funds in 
the hands of the companies do generally produce accumulations, 
it is impossible to say what accumulations arise from any par- 
ticular premium. It was said that it was an accumulation as to 
the estate, because the estate receives back a certain sum upon 
the death of the party whoso life was insured ; but what the 
estate receives back is not tho accumulation of the income, but a 
sum payable by tho office by contract with tho testator ; and is 
this an accumulation within the meaning of the statute P The 
history of the statute goes far to show that it is not, and I think 
the language of the enactment confirms that view. The enact- 
ment is, that no person shall settlo or dispose of real or personal 
estate, so and in such manner that tho rents, profits, income or 
produce shall bo accumulated beyond tho prescribed periods ; and 
these are words which admit of a clear, plain common sense in- 
terpretation, as referring to tho accumulation of rents, profits 
and income, qua rents, profits and income. Why is the Court 
to put a strained construction upon them, and cut down the un- 
doubted right which existed before the statute, beyond what tho 
language of the statute, in its ordinary interpretation, imports ? 

It is said that the Court ought to do so, because the spirit and 
intent of the statute was to prevent accumulations and tho sus- 
pension of the beneficial enjoyment ; but this argumont appears 
to me to bog the question ; for it assumes that what the petitioner 
here calls an accumulation suspending tho beneficial enjoyment, 
was an accumulation intended to be prevented by tho statute. 

Much reliance was placed in the argument upon the mischief 
which might ensue from policies of insurance being resorted to 
for the purpose of evading the statute, if tho dispositions of this 
will were upheld, but I entertain no apprehension of any such 
mischief ; I think that settlors and testators, who contemplate 
accumulations, ore far too keen-sighted to incur tho risks to 
which such a course of proceeding would be exposed. On the 
other hand I see enormous mischiefs which would arise from the 
construction for which the petitioner contends. The case before 
us is but one instance of the difficulties to which such a construc- 
tion would lead. If it bo supported what is to become of part- 
nership agreements for long terms of years, where certain sums 
are to be drawn out annually, and the remaining profits are to 
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ghapteb ix. [accumulate and be divided at the end of the terms P What is 
to be done with policies of insurance on the lives of debtors («) P 
And how is the case of a settlement of policies of insurance, 
with stock transferred in trust to pay premiums out of the divi- 
dends, to be dealt with?” 

The Y.-C. seems here to argue that because of the mode of . 
accumulation adopted tho statute did not apply ; but the terms 
of the statute aro general, that no person shall “ by deed or 
deeds, &c., or otherwise howsoever , settle or dispose of his property 
so and in such manner ” that the income thereof shall be accu- 
mulated ; it can scarcely therefore be said that tho act does not 
apply because a particular mode of accumulation is resorted to (/). 
To exolude the act, it must be denied that there is any accumu- 
lation of income whatever ; but it could not be denied, nor did 
tho learned Judge attempt to deny, that effecting an insurance 
was one mode of accumulation. This answers the objection, that, 
" though the funds of tho company might be accumulated, it 
would bo impossible to say what part of such funds arose from 
any particular premiums an objection which affects only the 
mode of accumulation. The testator’s estate instead of getting 
back tho total amount of premiums with compound interest, a 
sum varying in amount according to the period during which 
tho premiums have been paid, gets back a sum certain , whatever 
that period may be. This sum is not less the result of an accu- 
mulation because it is of certain amount. 

Tho decision was also rested on tho ground that the sum paid 
back was in pursuance of a contract , and therefore not within the 
statute; this seems to beg the question, since, if there be an 
accumulation, the statute must reach it, whether it arise under a 
contract or by will : for its terms arc general ; and a person can 
no more contract that liis income shall be accumulated beyond 
the prescribed limits, than he could direct by will that it should 
be so accumulated ; indeed, if the statute does not extend to 
contracts, it does not touch any accumulation made by marriage 
settlement, for every such settlement is a contract. The ques- 
tion what would become of partnership agreements for long 
terms of years, by which a certain sum is to be drawn out and 
accumulated annually, may, perhaps, be answered by another 
question, namely, supposing such agreements not to be affected 

[(«) Tho statute expressly excepts (0 And see the observations of Lord 
provisions for the payment of debts of Cratacorth, 6 I). M. & G. 462. 
any person, see 2 D. M. & G. 498. 
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[by the act in question, wliat would become of them when con- chapter xx. 
sidered with respect to the rule against perpetuities P an ordinary 
trust for accumulation, extending over a long term of years, (that 
is, as the V.-C. must have meant, more than twonty-ono years,) 
would be void altogether as transgressing the rule against por- 
petuities (») ; one of two things, therefore, is clear, either such 
agreements are not valid, or, if they are valid, tlioy are governed 
by rules which do not hold good with regard to ordinary trusts, 
and, in either case, no argument can be drawn from this sourco 
in support of the decision in Bam'l v. Lister. Probably, the 
partnership agreements in question would bo held good on the 
principle of the decision in Bateman v. Ilotchhin (#), boforo 
noticed, that an accumulation which is capablo at any moment 
of being put an end to (?j), can infringo neither the statutory 
rule against accumulation, nor tho common law rule against per- 
petuities. Lastly, as to the question what would beeomo of set- 
tlements of policies of assurance with trusts for keeping them on 
foot by payment of the premiums, tho answer scorns to bo, that 
they are either cases whero security is given for a debt, or cases 
of settlement on a marriage, in which one of tho settlors is the 
person during whose life tho accumulation is to be made, both 
of which classes are within the exceptions of tho statuto under 
which a direct trust for accumulation would be good ; and it is 
conceived that there is no authority for saying that any other 
settlement of policies of assuranco aro good, whero a direct trust 
for accumulation would not also bo good. 

It will be observed, that the remarks of the learned Judge are 
irrespective of the fact, that the policies wero effected in tho tes- 
tator’s lifetime ; his decision was, that insurance is not a modo 
of accumulation affected by tho statute, and it would, therefore, 
have been the same, if the policies had been effected after tho 
testator’s death. By giving small conditional legacies, a testator 
could easily procure persons, after his death, to allow policies to 
be effected on their lives, in their names, and to assign them to 
the testator’s trustees, than which an easier and cheaper modo 
of accumulation could not be devised.] 

' [(«) Palmer v. Holford, ante, p. 253. 

(!r) Ante, p. 275. 


(y) Seo Dorns y. Collins, 6 Ilare, 418.] 
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CHAPTER X. 

FROM WIIAT PERIOD A WILL SPEAKS. 


For somo purposes a will is considered to speak from its date or 
execution (a)> and for others from the death of tho testator : the 
former being the period of tho inception, and the latter that of 
the consummation of the instrument. In determining to which 
of these tho language points, it is necessary to distinguish be- 
tween wills that aro subject to the act 1 Yiot. c. 26, and those 
which aro regulated by tho pre-existing law. 


First, with regard to wills made before tho act. 

It may bo stated, as a genoral rulo, that wherever a testator 
refers to an actually existing stato of things, his language is 
referential to the date of the will, and not to his death, as this is 
then a prospective event. Such, it is clear, is the construction 
of the word “ now,” or any other expressions pointing at present 
time. 

Thus, a devise to tho descendants now living of A. has been 
held to comprise tho descendants living at the date of the will, 
exolusivo of such as come into existence between that period 
and the death of the testator (J), and who would, but for this 
restrictive addition, have been let in (c) ; and the same oonstruc- 


(a) In this chapter, and indeed 
throughout tho present work, the dato 
and the period of execution are assumod 
to be identical ; which, it is obvious, 
may not be the caso, and then tho ques- 
tion would arise — which is to predomi- 
nate? It is conceived that, for some 
purposes, the date, and for others tho 
time of execution, would do so. In re- 
gard to the will’s capacity of operation 
on real estate, (supposing, of course, tho 
will to be subject to tho old law,) tho 
period of tho actual execution would 
be the material fact ; but in regard to 
points of construction, tho effect would 
sometimes, perhaps generally, depend 
on the date, or the time of apparent exe- 
cution : for instance, if a testator dated 
his will 1st J anuary, 1830, and executed 
it on tho 1st June in tho same year, a 


bequest in such will of 1 * all the Consols 
now standing in my name," possibly 
might be held to pass the Consols only 
of which ho was possessed on 1st Janu- 
ary, and not what he had acquired be- 
tween thedate andexecution, and which 
he held on 1st June. [See Randfield v. 
Randfield, 8 H. L. Ca. 225.] 

(If) Crossley v. Clare , Amb. 397, 3 Sw. 
320, n. See also Att.-Gen. v. Bury, 

1 Eq. Ca. Ab. 201, pi. 12, 8 Vin. Abr. 
323, pi. 2 ; Abney v. Miller, 2 Aik . 593 ; 
Blundell v. Dunn, oit. 1 Mad. 433 ; see 
also All Souls' College v. Codrington, 1 
P. W. 597 ; but see Rowland v. Gorsuch, 

2 Cox, 187. 

(c) As to the construction of gifts to 
classes, vide Ch. XI. on Lapse, Ch. 
XXX. on Devises to Children, [and 
ante, p. 268.] 
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tion has obtained, even where the word “ now ” is combined with ciuptbh x. 
a term which could not have full effect, according to its technical 
import, unless used prospectively, as in the case of a devise to 
the heir male of the body of A. “ now living,” under which the 
heir apparent of A. living at the date of the will has boon held 
to be entitled; so that the word “heir” was made to surrender 
its primary and proper signification, in order to give effect to 
the word “now,” with which it stood associated (d). 

On the same principle verbs in tho present tense have a similar Verbs in pre- 
effect in restricting a devise or bequest to the subjects or objects 8ent tenBe - 
existing at the dato of tho will, though in some of the cases con- 
siderable reluctance appoars to have been manifested to carry out 
this principle, where its effect would be inconveniently to narrow 
the scope of the will, by excluding any who might be presumed 
to be intended objects of tho testator’s bounty. 

Thus, in Wilde v. Ilollzmcyer (<?), Sir 11. P. Arden, M. It., ox- 
pressed an opinion that a bequest of “all tho property I am 
possessed of ” would, if unrostrained by tho context, extend to 
all tho testator’s personal estate at his death. 

So, in Bridgman v. Bore (/), it was held that a chargo of all 
tho debts I have contracted sinco 1735, extended to all debts 
owing by the testatrix at her decease, including thoso she con- 
tracted after the period referred to ; [and in Bland v. Lamb (</), 
the words “ I may have forgot many things, if such there is, it 
is to be thrown into the lump for tho benefit of tho legatees,” were 
held by Lord Ehhn to carry the residue at the testator’s death.] 

Again, in liinyrose v. Bramham (//), Sir L. Kenyon , M. K, held 
that a bequest of 50/. “ to A.’s children, to every child he hath 
by his wife B.,” to be paid to them as they should come of age, 
spoke at the time the will took offcct, so as to let in all tho chil- 
dren then living. The circumstances of tho case, howevor, though 
not expressly adverted to by his Honor, perhaps aided tho con- 
struction. The testator had directed a sum of money to be placed 
in the hands of a person until tho children came of age, which 
exceeded the sum which would have been necessary for the pur- 
pose if the legacy were confined to the children then in existence. 

In regard to gifts to children, indeed, an anxiety to include as Gifts to 
wide a range of objects as possible has so powerfully influenced children * 

Id) James v. Richardson, T. Jon. 99, 1 (c) 6 Vos. 816. 

Eq. Oft. Ab. 214, pi. 11, 1 Vent. 334, 2 if) 3 Atk. 201. 

Lev. 232, Raym. 330, 3 Kob. 832, Foil. [(?) 2 J. & W. 399.] 

467; [Burehettr. Durdant, on same will, (A) 2 Cox, 384. 

Skin. 206, 2 Vent. 311, Carth. 164.] 
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FROM WHAT PERIOD A WILL SPEAKS. 

the construction, that suoh coses are to be regarded as sui generis. 
To this anxiety is also to bo ascribed the rule, whioh constitutes 
another exception to tho doctrine under consideration, that a gift 
to children “begotten” extends to children bom after tho date 
of tho will; and a gift to children “to bo begotten” includes those 
antecedently in existence (/). 

To return, howover, to tho general subject, it may bo stated 
that where a testator, in a will which is regulated by tho old law, 
refers to a specific subject of gift, he is considered (j) as pointing 
at the state of facts whilo he is penning tho instrument, and not 
at tho time of his decease, oven though he may not have used the 
word “now,” or any other adverb emphatically denoting present 
time. The doctrine relating to the ademption of specific bequests 
stands upon this principle. Thus, if a testator, before the year 
1838, having a leasehold mossuage, or a sum of 1,000/. consols, 
bequeathed “all that my messuage in A.,” or “all that sum of 
1,000/. consols standing in my name,” ho is considered as referring 
to the house or the stock belonging to him when he made his will ; 
and, therefore, if he subsequently disposes of such house or stock, ( 
tho bequest fails, though he may at his decease happon to bo 
possessed of a messuage or a sum of stock answering to the descrip- 
tion in the will (/r) . • [And tho rule was the samo whore tho testator 
having stock in his possession at the date of his will bequeathed 
it as “ all my stock,” and afterwards sold the stock and bought 
new, or added to the old: in the one case tho bequost failed alto- 
gether, and in the other comprised only tho old stock (/).] 

And a new estate in leasehold properly, acquired by a subse- 
quent renewal of the leaso or otherwise, is no less out of tho reach 
of a specific disposition of such property, as ordinarily expressed, 
than an interest in any other property answering to the samo 
locality ; it being considered that the testator, when referring to 
the property in question, had in his contemplation exclusively the 
specific interest in it of whioh he was possessed when he made his 
will, though he has not in terms referred to such interest, but has 
used expressions descriptive of the corpus of the property: os in 

(i) Go. Litt. 20 b; [see as to this, will of A” was held to pass money aftor- . 
post, Ch. XXX. wards received by the testator under that 

(J) Unless ho expressly refer to tho will and invested in his. own name, it 
state of facte at his death ; as, by be- being still traceable, Morgan v. Thomas , 
queathing all his horses, or all Ids stock, 6 Ch. D. 176. 

belonging to him at his death: this {k) TattimnY. Pattison, 1 My. & K. 12. 

would be a specific bequest, though not (/) Cochran v. Cochran , 14 Sim. 248. 

liable to ademption, Bothamleyv. Shcr- See also per Woody V. C., Ooodlad v. 
son, L. R., 20' Eq. 304. A gift of pro- Burnett , l K. & J. 347. 
perby “to which I am entitled under the 
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the case of $ bequest of “ all my tithes and ecclesiastical dues at obaptba x. 
W.” (P ) ; or “ the perpetual advowson and disposal of tho living 
or rectory of W. for over, together with tho tithes of all sorts 
thereof ”(w) ; or “all my leasehold estates in the parish of C.” (n). 

•In all such cases the renewal of tho lease under tho old law re- 
voked tho bequest, or rathor, to speak moro accurately, withdrew 
from its operation tho property which was tho subject of disposi- 
tion: in short, effected what is technically called an ademption. 

But though the general principle has long been settled, yet 
questions often arose in consequence of tho contoxt of the will 
affording ground to contend, that the testator intended any 
after-acquired interest of which ho might becomo possessed by 
renewal, to pass under the bequest. 

Tho renewed leaso will pass where the testator includes in the Renewed leaso 
bequest the right of ’ renewal as an accessory to the immediate Eonefitof^ 
subject of disposition. And [where tho lease of which a boquest uwnlia in- 
is modo is vested in a trustee for the testator and is renewed by 
the trustee,’ tho gift of the property comprised in tho leaso being 
in fact a gift of tho equitable interest which includes tho benefit 
of renewal, the trust of any renewed term granted to tho trustee 
would pass under such bequest (o). And tho same principle 
applies to tho case of a lease for lives with a covenant for per- 
petual renowal (/?).] 

Where (q) a testator, who was by his marriage settlement under 
an obligation to renew the lease of certain property which had 
been thereby settled, and tho beneficial interest whereof was, in 
default of issue of the marriage, vested in himself, by his will 
bequeathed tho property, describing it as his manor &c. in L. 
held .by lease from the Dean and Chapter of Windsor, to tho 
trustees of his marriage settlement, upon certain trusts, including 
among others a trust to perform the covenants contained as well 
in- tho then lease as in any future leases thereafter to bo obtained : 

Lord Ehlon (affirming a decree of Sir J. Leach, Y.-C.) was of 
opinion that, regard being had to tho language of the settlement 
and will, the testator must be considered as dealing with his whole 
interest and the obligations which existed, and that the devise 
passed all futuro renewals as well as tho term which then sub- 
sisted. From the judgment of the Y.-C., in this case, it would 

8 Hudstoney. Anderson, 2 Vos. 418. (p) See Poole v. Coates , 2 D. & War. 

i) Honey. Medcraft , 1 B. G. C. 261. 493,lCon. &L. 631, stated ante, p. 167.] 

(«) CoppinY.Fertiyhough,2B.C.C. 291. (q) Colgravc v. Manly , 2 Russ. 238; 

• Uo) Carte v. Carte, 3 Aik. 174; Slatter see also 6 Mad. 72. 
v. Noton , 16 Vcs. 200. 

J. — VOL. I. 


Y 
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appear that he had fallen in with the notion of Lor£ JZ ardicicke, 
in Carte v. Carte (r), that a bequest of the testator’s interest in 
leaseholds referred to his interest at the time of his decease. Lord 
Eldon, though he affirmed the decree, lent no countenance to any 
suoh doctrine ; which, indeed, is directly encountered by Slatter 
*v. Npton (a), where a bequest by a lessee of her dwelling-house, 
and all her estate, term, and interest therein, was held not to 
include a term of years subsequently acquired by the renewal of 
the lease. It has been decided, however, by Lord Eldon (t), that 
a bequest of leaseholds “ for all the residue of the term and in- 
terest I shall have to come therein at my deooose,” does not refer 
merely to the rosidue which might, at the testator’s deoease, 
happen to be unoxpired of the term which existed at the making 
of the will, (as considered by Sir Win. Grant, whose decree his 
Lordship reversed,) but comprises an interest subsequently ac- 
quired by ronewal. And this seems to accord with the doctrine 
of Churchman v. Ireland («), wbero a devise of all and singular 
the effects, real and personal, “ which I shall die possessed of,” 
was held to rofer not merely to the lands then belonging to the 
testator of which he should die seised, but to all property which 
the testator might acquire after the execution of his will (x). 

The learned reader will, no doubt, perceive the difference be- 
tween coses in which a bequest of a term of years is adeemed by 
the renewal of the lease, and those in which the devise of a free- 
hold estate is revoked by the effeot of a conveyance revesting 
the estate in the testator but occasioning an interruption of his 
seisin (y). The ademption in the former case is not, like the 
revocation, in the latter, the consequonco of a technical rule of 
law, acting independently of volition, but is simply the effeot of 
the absence of apparent intention to inolude the future interest. 
Accordingly it has been decidod, that where a testator, after 
bequeathing, by a will mode before 1838, a chattel lease, assigned 
it to a trustee for himself, the transaction hod no revoking effect 
upon the prior bequest as to the equitable interest which remained 
in the testator (z), though the legal estate, which was assigned to 
the trustee, was of course thereby withdrawn from its operation. 
Still less does the merely taking an assignment of the legal 


(r) 3 Atk. 174. U) See also TheUmmn v. Woodford, 

(«) 16 Vca. 197. 13vefl. 209, 1 Dow, 249; [and Ranee v. 

Ut) James v. Dean, 11 Ves. 383, and Tmwhitt, 2 J. & H. 216, 'where the 
'* 15 Vos. 236.] words wore “whereof I am or shall or 

(it) 1R. & My. 250, overruling Back may be seised.”] 
v. Kett, Jac. 534. (y) Vide ante, p. 147. 

( 2 ) See Woodhouse y. OkiB, 8 Sim. 1 15. 
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estate (which is the converse case) revoke the bequest (a) ; suoh chapter x. 

an act, indeed, we have seen does not amount to revocation even 

of a devise of real estate (b) ; though of course, even in the case 

of a chattel lease, the legal estate would not pass by the bequest, 

unless it contained expressions adequate to comprise any future 

estate in the property. [Lands held under renowed looses for 

lives, as we have before seen, fell (previously to 1 Viet. c. 26) 

under a different rule from those held under renewed looses for 

years, and could not in any case have passed under a will made 

before renewal, though such will profossod in terms to devise 

every future interest in the lands (c).] 

The some principle which governs the construction of expres- Construction 
sions descriptive of a specific subject of disposition, applies also ferriu^to'Tm 
to the objects of gift. Thus, if a testator givo an estate or a sum existing iudi- 
of money to his son John, the gift will take effect in favour of A1< 1,a ' 
his son of this name (if any) at the date of the will, and of him 
only. If, therefore, such son should die in tho testator's lifetime, 
and he should afterwards have another son of the samo name who 
should survive him, such af tor-bom son would not bo an object 
of the gift. [Similarly, a gift to tho child with which the tes- 
tator’s wife was pregnant, which child was still-bom, was held 
not to take effect in favour of another child of which tho tes- 
tator’s wife was pregnant at the time of his death, though tho 
result was that all the testator’s property was devised away, and 
the last-mentioned child left unprovided for (rf).] And the 
same rule would seem to obtain if tho devisee or legatee were 
described with reference to his filial character only, without any 
other designation (<?), as in the case of a gift to “ my son” simply, 
which would apply, it is conceived, to tho son (if any) living at 
the date of the will, to the exclusion of any after-bom son, though 
1 such after-bom son should, by reason of tho decease of tho then 
existing son, happen to be the only person answering tho descrip- 
tion at the death of the testator. 

A question of this nature [may arise on wills made before Gifts to wifo 
1838, containing a gift to the wife of the testator (/), and on 
all wills containing a gift to the wife of another person, under] 

(a) Clough y. Clough % 3 My. & K. 296. [see Perkins v. Micklethwaite , ante, p. 

\h) Ante, p. 165. 200 ; and Thompson v. Thompson , and 

f(i) Harwood v. Turner , 3 P. W. 163. King v. Bennett , post, Chap. XXX. s. 7. 

ta) Foster v. Cook, 3B. C. C. 346.] (f) Under 1 Viet. c. 26, s. 18, the 

(f) This position, however, is ad- wifi would he revoked by a second nTar- 

vanoed with some diffidence, seeing the riage, and the question could not arise, 
strong anxiety of the Courts to extend, See Pratt v. Mathew , 22 Beav. 334.] 

as much as possible, gifts to children ; 

Y 2 
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ohipteb x. which, on the principle just stated, the individual standing in the 
conjugal relation at the date of the will, WQuld take, exclusively 
of any other person who might happen to answer the description 
at the "death of the testator (g). Accordingly, by early writers 
it is laid down (A), that if one devise land to the wife of J. S., 
and J. S. die, and she take to husband J. D., and then the de- 
visor die, she shall take the land ; and yet* she is not the wife of 
J. S. when the devisor dies, nor shall sho take it as his wife: but 
the intent is, that she who teas the wife of J. S. at the time of 
the making the will should have it, and the person is oleor by 
the description. 

But if J. S. had had no wife at the date of the will, it is very 
doubtful whother a person subsequently becoming such in the 
testator’s lifetime could have claimed under , the devise, unless 
the description were applicable to her at the testator’s death ; 
she ought, it is conceived, to answer tho description at one of 
these periods. 

general pro- The distinctions upon tho subject deducible from general prin- 
positions ; ciples, and the authorities just rof erred to, appear to be tho follow- 

ing: — First, that a devise or bequest to tho wife of A., who has 
a wife at the dato of the will, relates to that person, notwith- 
standing any change of circumstances which may render tho 
description inapplicable at a subsequent period, and, by parity 
of reasoning, is under all circumstances confined to her; but 
that, secondly, if A. have no wife at tho date of the will, the 
gift embraces the individual sustaining that character at the 
death of the testator (i) ; and, thirdly, if there be no such person 
either at the date of the will, or at the death of the testator, it 
applies to the woman who shall first answer the description of 
wife, at any subsequent period. 

whether gifts There seems to be no ground, upon principle, for varying the 
construction, where the gift to the wife is by way of remainder 
gufohable. after tho death of tho husband ; the rule being, that the deviso 
of on estate in remainder, to a person in a certain character, and 
by reference simply and exclusively to that character, vests in the 
person sustaining it at the death of the testator. The conse- 
quence would be, that in case the person who*was wife at the 
death of the testator, or who subsequently beoame such, died in 
the lifetime of her husband the tenant for life, no after-taken wife 

(y) Nihlock v. Garratt, 1 R. & My. (A) 10 Mod. 371 ; 8 Vin. Abr. 309, 
629; [Bryan's Trust, 2 Sim. N. S. 103 ; tit. Dev. T. b. pi. 2 ; Plow. 344, a. 
Franks v. Brooker , 27 Beav. 035.] [(*) Soe Lloyd v. Davies, 14 0. B. 76 ; 

and analogous cases, Ch. XXX. ad fin.] 
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surviving him would bo entitled under the devise ; since it would chapter x. 
be impossible, consistently with the principle in question, to hold 
that it remained contingent until tho death of the husband, or 
that it shifted from time to time to the several persons upon 
whom the character of wife successively devolved (i). !The doc- 
trine here contended for, however, may appear to be encountered 
by Peppin v. Bickford (/), where a testator gave to his nephew 
A. 6,000/. to be raised out of his estate, and which he directed 
should not be paid or payable until the day of his marriage, 
when it was to bo laid out in the purchase of land, to bo settled 
and conveyed to th6 said A. and his assigns for life, and after 
his decease, to and upon the wife of A. for life , and after her de- 
cease, then unto and upon the first son of A. on tho body of such 
wife to be begotten, in tail male, remainder to the other sons 
successively in tail male, remainder to tho daughters as tenants in 
common in tail, remainder to the testator’s brother-in-lawB. in foo. 

A. was unmarried at the date of the will and the death of tho tes- 
tator. lie subsequently married a lady, who died in his lifetime 
without issue. lie afterwards married again, and the second wife 
claimed to bo included in the trusts, contending that tho estates 
were to be settled on any after-taken wifo of A. and his issue by 
such wife, in case his first wife should die without issue ; and the 
Court so decided : Lord Loughborough said, “ If tho wifo had 
died within a month after tho marriage, there could have 
been no issue to take the provision : and the legacy of 6,000/., 
except as to tho life interest of the nephew, would havo lapsed 
(qu. failed P). It is impossible to ascribe such an intention to 
tho testator” (m). 

In this case, the construction must, it is conceived, be referred Remarksupon 
to the special circumstances of the trust being executory, which ^u^kford. 
authorized the Court to give it a liberal construction, and that, 
by restricting the trust in favour of tho wifo to the first person 
standing in that relation, tlie limitation to the issue would have 
been restricted to her children, which could hardly be tho inten- 
tion of the testator, who was the husband’s rolation (»). 

[On the same principle, a gift to tho testator’s servants, simply, Gift to sor- 
without adding a condition, “ that shall be in his service at his 
decease,” will take effect in favour of the servants at the date of of wiU - 

[(*) Radford v. Willis, L. R., 7 Cli. 7, (l) 3 Ves. 670. 

and Bee Boreham v.Bignall, 8 Hare, 131, (m) Seo also A Hanson v. Clitheroe , 1 

where however the words were special J Vcb. 24, Belt’s Sup. 24. 

See also Driver d. Frank y. Frank , 3 M. [(w) Re Lync's Trust, L. R., 8 Eq. 66 ; 

& Scl. 25, 8 Taunt. 468. Zonymrth v. Bellamy, 40L. J. Ch. 513. 
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doviscs and 
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Gifts to 
clusscs. 


As to wills 
under stat. 

1 Viet. c. 26, 
s. 24. 

Will in refer- 
ence to the es- 
tate to speak 
from tho 
death. 


[the will, even though they subsequently quit, the -testator’s 
service, to the exclusion of those who subsequently enter his 
service (o).] , 

Under the old law, where a testator made a general gift of his 
real and personal estate, he was considered as meaning to dispose 
of these respective portions of property to the full extent of his 
capacity ; and, accordingly, such a gift, in regard to the real 
estate, was read as a gift of tho property belonging to the tes- 
tator at the time of the execution of his will (he being incapable 
of devising any other), and as to the personalty, as a disposition 
of what he might happen to possess at the period of his decease. 
And the roluctonce of the Courts to confine a general bequest of 
personalty to what the testator possessed at the date of the will 
sometimes, we have seen (p ), prevailed against the foroeof words 
which might seem so to restrict it. The same principle also was 
applicable to a general bequest of any particular species of personal 
property, as of “ my furniture and effects,” which accordingly 
was- said to embraco property of this description belonging to 
the testator at his death (q). 

The will also was held to speak from the death of the testator 
in reference to gifts to classes, or fluctuating bodies of persons ; 
os to children or descendants, which applied to the persons answer- 
ing the description at the death of the testator, irrespectively of 
those to whom the description was applicable at the date of the 
will, but who subsequently died in tho testator’s lifetime. 

Secondly, it remains to consider how far the preceding doc- 
trines apply to wills which, being made or republished sinoe the 
year 1837, are regulated by the act 1 Viet. c. 26, which providos 
(s. 24), “ That every will shall be construed, with reference to the 
real estate and personal estate comprised in it, to speak and take 
offect as if it had boen executed immediately before the death of 
the testator, unless a contrary intention shall appear by the will.” 

This enactment must be viewed in connection with sect. 3, 
which enables testators to dispose of all the real and personal 
estate to which they may be entitled at the time of their death, 

[(o) Turkey v. Marchant, 1 Y. & C. 0. broken up.] 

G. 290. If the condition bo added it (p) Vido ante, p. 319. 

must be strictly complied with. Frevi- (?) 1 Eq. Ga. Ab. 200, pi. 12. [See 

ous dismissal, though wrongful, inter- also Banks ▼. Thornton, 11 Hare, 176, 
depts the gift, Barlow v. Edwards, 1 H. where a bequest of “all the residue of 

& G. 647. Sec al&oite Hartley's Trust, my property which consists of stock” 

W. N., 4 May, 1878, where on the was held to include all stock in the tea- 

master’s illness his establishment was tator’s possession at his death. 
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which, if not 8Q disposed of, would devolve to their general real CHAPTER X. 
and personal representatives. Had the latter clause stood alone, Generaidovte 
it might have been a question whether the legislature, by merely ^”^nfa 
enabling testators to dispose of after-acquired real estate, had so to property at 
far varied" and enlarged the construction of a general devise, as doath * 
to make it extend beyond the real estate belonging to the tes- 
tator when he made his will, to which the established rules of 
construction, no less than the principle which forbad the devise 
of after-acquired real estate, previously restricted it. Any such 
question is, of -course, now precluded; for by the combined effect 
of the 3rd and 24th sections of the statute, it is evident that a 
general devise of real estate (r), [or of the testator’s real estates General do- 
in a given county or parish («),] will operate on all the property particular 
of that description, to which the testator may happen to bo on- ra- 
tified at his decease ; and though it seems to have become usual 
in practice, to extend the devise in express terms to the real estate 
belonging to the testator at his death, yet this must be considered 
as a measure of excessive caution, and not as springing from, or 
sanctioning, any serious doubt as to the construction. Indeed, 
to hold that a general devise is still confined to roal estate be- 
longing to the testator at the date of his will would most incon- 
veniently narrow, and go far towards rendering nugatory, the 
enaotment which declares the will to speak, in regard to the estaio 
(real as well as personal) comprised in it from the death of the 
testator. [But a general devise of lands in a particular place 
will, of course, not include lands subsequently purchased, where 
the will expressly disposes of the latter ; the contrary intention 
spoken of in the act is then clearly shown (/).] 

The application of the new principle of construction to specific Application 
bequests, however, is attended with more difficulty. [It has givon ^ ts . 

rise to much litigation, and will probably give rise to moro] be- 
fore ife precise limits and effect are fully established. The cases 
immediately in the contemplation of the legislature, probably, 
were (1) that of a specific bequest of a renewed leasehold pro- 
perty (w), which, we have seen, under the old law, did not apply 
to the new estate acquired by a renewal of the lease subsequently 
to the will ; (2) the cose of a bequest of [all the testator’s stock 

[(r) O' TooU v.ilroMW, 3E1I.&B1.572; (a) Seo 4th report of the R. P. C. 

Jepeon v. Key, 2 H. & G. 873. pp. 23, 24, where this is the only caso 

(«) Doe d. York v. Walker , 12 M. & of specific bequest adverted to in con- 
Wels. 591. nexion with this subject ; all the other 

(<) £0 iforrer, 8 Ir. Com. L. Rep. 370. cases there contemplated being de- 
vises expressed in general terms. 
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to renewed 
lease; 

to after- 
purchased re- 
version in fee; 


to specific 
gift of stock, 
of undefined 
amount; 


[of a given description (which we have already seen did not in- 
clude any additional stock of the same description purchased by 
tho testator after the date of his will) ; and perhaps also (3) the 
ease of a bequest of] a speoifio sum of stock in the funds, which, 
upon the same principle, did not extend to substituted stock sub- 
sequently acquired by the tostator, though of precisely similar 
amount. 

The applicability of the new enactment to the first case cannot 
be questioned [and its application has been extended to cases 
where, after making his will disposing of the demised property, 
the lessee has bought the reversion in fee : the newly acquired 
interest passes by the will, notwithstanding a reference (com- 
monly found in suoh cases) to the term for which the property 
is at tho time hold; this being considered only a mode of 
describing the property, and not as equivalent to saying, “ I give 
my present interest and nothing else” (#). The latter meaning 
would equally excludo a renewed term (y). 

It is also clear that tho second case is within the rule. Thus, 
in Goodlad v. Burnett ( 2 ), where the testatrix gave “her New 
Three-and-a-quartor per Cent. Annuities” to trustees, upon the 
trusts thorein mentioned ; and, after making her will, purchased 
a considerable quantity of that stock in addition to what she 
possessed at the time of making her will, it was held by Sir 
W. P. Wood y V.-C., that tho whole was included in the bequest, 
lie thought tho Wills Act must have some sense given to it as 
regarded personal estate: before that act, there was no doubt 
that, os regarded tho general personal estate, the will in most 
cases spoke from tho death, but not in all ; and the present 
was one in which tho bequest would have been confined to the 
stock in the testatrix’s possession at the time of making her 
will (a). It was precisely such a case to which the act would 
seem to havo application ; the only question was,' did a contrary 


[(#) Stmthers v. Strutters , 5 W. R. 
809 ; Mites v. Miles , L. R., 1 Eq. 462 ; 
Cox v. Hewlett) L. It. , G Eq. 422. Sect. 23 
of tho Act was also relied on, as to 
which vide ante, p. 1C4, n. In Emms 
v. Smith , 2 Do 6. & S. 722, it was held 
that a devise of “all my freehold cstato 
at BrickhouseLane which I purchased 
of B.” by a testator who had before 
making his will purchased of B. an es- 
tate in that lano, partly freehold and 
partly leasehold, did not pass the re- 
version in fee afterwards purchased 
from C. of the part theretofore lease- 
hold. As to the bequest of the garden, 


formerly leasehold, at Falsam Pits, this 
is not referred to either in tho argument 
or tho judgment. Only, according to 
the note of the decree, p. 738, it was de- 
clared to have been adeemed by the sub- 
sequent conveyance of the fee. But the 
later decisions make this questionable. 

(?/) See Wedgwood v. Denton , L. B., 
12 Eq. 290, 296, 296. 

( z ) 1 K. & J. 341. See also Drake r. 
Martin , 23 Beav. 89 ; Trinderv . Trinder % 
L. R., lEq. 696 ; and per Jessel t M. B., 
L. R., 20 Eq. 312. 

(a) Compare Banks v. Thornton , 11 
Hare, 176. 
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[intention appear by the will P There was nothing to indioato 
such an intention, except the mere ciroumstanco oi the testatrix 
having described the stock as “ my Three-and-a-quarter per 
Cents and where, as here, the bequest was goneric, — of that 
which might be increased or diminished, that circumstance was 
insufficient. 

The same principle has been applied to a devise of land. 
Thus in Strevena v. Bayley ( b ), where the testatrix dovisod to the 
plaintiff “ the lands of Curramore,” and devised all the residue 
of her real estate to the defendant. The townland of Curra- 
moro had originally been held in undivided moieties, and there 
had been a partition under which the testatrix was, at the date 
of her will, entitled to one portion in severalty ; and after the 
date of her will, she purchased tho other portion. It was held 
that the whole townland passed to the plaintiff. Monahan, 
C. J., who delivered the judgment of tho Court, considered that 
the description comprised the whole townland, and, consequently, 
included all in tho townland of which the testatrix was seised at 
her death. 

So in Castle v. Fox (c), where a testator being entitled to tho 
mansion house of Cleeve Court and lands adjoining, devised “his 
mansion and estate called Cleeve Court ” to certain persons, and 
the residue of his property to certain other persons ; and after- 
wards, at different times, bought other piecos of land, which ho 
added to Cloeve Court, and treated and spoke of thorn as part 
thereof ; Sir It. Malins, V.-C., said ho was required by sect. 24 to 
ask the question what it was tho testator called the Cleeve Court 
Estate at tho time of his death ; and finding upon tho evidence 
that these additions were then regarded and treated by the testator 
as part of the ostuto, he held that they passed as such under tho 
speoifio devise.] 

The now rule of construction, howover, [would,] according to 
the general terms in which tho enactment is framed, apply to 
many cases in which its effoct [would] be loss decidedly Balutary, 
nay, where it [would,] in all probability, defeat the intention ; 
for example, suppose that a testator, having a house in QTOSve- 

i 

[(6) 8 Ir. Law Rep. N. S. 410.] by the testatrix as part of tho cstato de- 

(c) L. R., 11 Eq. 642. See Webb v. vised. Citing this case, R. P. S.p. 372, 
Bt/nffy 1 K. k J. 580, a very similar case, Lord St. Leonards says, “ consider this 
where the after-acquired property was case. ” As to the admissibility of such 
held not to pass through insufficiency evidence, sec S. C. and other cases post, 
of evidence to prove that it was regarded Ch. XIII. 
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nor-square, bequeaths it by the description of his messuage in 
that square, and afterwards sells the property, and purchases 
another House in the some square, of which he is possessed at 
his decease, the bequest will comprise the new acquisition if the 
enactment which makes the will speak from the death [is literally 
construed]. So (to put a stronger case), suppose that a testator, 
having a small farm in the parish of A., devises “ all that his 
estate in tho parish of A.,” and that subsequently to the will he 
disposes of the farm in question, and purchases another in the 
same parish, but of ten times the value, which he continues to 
hold until his decease, or such larger farm may have devolved 
on the testator by descent or otherwise without any spontaneous 
act on his part, or even without his knowledge, or when incapa- 
ble of altering his will ; in either case tho newly-acquired estate 
must, it is conceived [if the words of the act are taken as they 
are], be held to pass by the devise («). 

It may even happen that by a strict application to specific 
gifts, of the principle which makes the will speak from the death, 
a gift of this nature might be invalidated for uncertainty. For 
instance, if a testator, having a house in the Strand, devises it 
by the description of his house in the Strand, and afterwards 
acquires another in tho same place, and holds both houses at the 
timo of his decease, it is evident that the statutory provision 
would, in such a case, by bringing both the houses within the 
terms of the description, render the devise void for uncertainty ; 
unless it could be ascertained by extrinsic evidence which of 
them was intended (/). To avoid such a consequence, probably 
it would-be held that the fact of the testator’s ownership of one 
house only at the date of the will was a sufficient indication of 
his meaning that house ; and yet this is, pro tanto, a departure 
from the principle of tho enactment under consideration ; for hod 
the devise been in terms of the house in the Strand which should 
Wong to the testator at his decease, there would have been no 
ground for distinguishing between the house that Wonged to 
him when he made his will, and that which he subsequently 
acquired : so that, if the extrinsic evidence failed to show which 
of the two houses was intended, (if, indeed, evidence is admis- 
sible in such a case (/),) the plurality would be fatal to the 
devise. 


(*) Tho terms of gift hero supposed d. York v. Walker , 12 M. A Wei. 591. 
are more particular than those in Doe (/) As to this, vide post, Ch. 2111. 
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[But the Courts hare striven to find a reasonable meaning in 
the act. “ Suppose, V said Sir J. K. Bruce (g), “ a man to have 
a brown horse and bequeath it, and then to sell it and buy 
another brown horse, and die, does the horse of which ho was 
possessed at the time of his death pass P” Or suppose a man to 
have a pioture, say, of the Holy Family, by some inferior artist, 
and to bequeath it os “ my Holy Family,” then to sell it, and 
afterwards to acquire a far bettor one on the some subject 
painted by an eminent artist : Sir W. P. Wood thought it would 
be a monstrous construction to hold that tho latter picture would 
pass ; and he observed that where there was a distinct reference 
to a distinct and specific thing incapable of increase or diminu- 
tion, and not to a genus, there was an indication of a contrary 
intention sufficient to exclude the rule which makes the will 
speak from the testator’s death (A). No suoh case as that of the 
house, the horse, or tho picture has ever been brought into 
Court. If the question should ever arise, it may be expected 
that the desire to avoid a “monstrous” result will oxercise a 
preponderating influence on its determination (i). 

The third case' mentioned above, namely, that of a specific be- 
quest of a definite sum of stock, is somewhat different ; for though 
incapable of increase or diminution, i.e. not generic, yet any 
other equal sum of the same stock is practically identical ; and 
the question is whother tho old rule, according to which such a 
bequest did not extend to tho substituted stock, though of pre- 
cisely equal amount (A), has been altered by the act. In lie 
Gibson (/), where a testator, having 1,000/. N. B. railway stock 
bequeathed “ my one thousand railway shares,” and afterwards 
sold his 1,000/. stock, and at various times bought stock and 
Bhares of the N. B. railway exceeding the amount bequeathed, 
and was possessed of them at his death ; it was contended that 
although the legacy was specific, and according to the old law 


[(y) JEmusey, Smithy 2DeG. & S. 722. 
But if a breeder of horses should be- 
queath "his yearlings," and survivo 
into the next year, the yearlings of tho 
latter year and not those of tho former 
(now two-yoar-olds) would probably 
bo held to pass. 

(h) Re Qihm s, L. R., 2 Eq. 669. 

(») But see per Malim, V.-C., L. R., 
11 Eq. 661, 662. 

(k) Fattison v. Fattison, 1 My. & K. 
12. In Re Gibson, presently stated, 
Wood, V.-C., referred to Lord Hard- 
wicks' s doctrine in Avclyn y. Ward , 1 


Ves. 423, that tho substitution of one 
entiro fund (not purchased bit by bit) 
for another of equal amount was a re- 
vival of the bequest. But since 1 Viet, 
c. 26, a bequest of personalty onco 
adeemed cannot bo revived by parol, 
and the "continuing operation" of a 
will under s. 24 extends only to unin- 
terrupted gifts. 

U) 'L, m R.y 2 Eq. 669. A bequest of 
railway "shares" generally includes 
railway stock, Morricev. Aylmer , L. R.. 
7 H. L. 717. 


OHAPTBBX. 


Contrary in- 
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nor to release 
of a specific 
existing debt. 


Whothor s. 24 
makes words 
of present 
time point to 
tostator’s 
death. 


[adeemed, yet undor sect. 24 of the act the legatee was entitled 
to have his legacy satisfied out of the newly-purchased shares : 
but Sir W. P. Woody V.-C., said the testator had distinctly re- 
ferred to one thing in his will which was no longer in existence 
at the time of his death : that thing and that only could be con- 
sidered as the subject of the bequest. The claim therefore failed. 
This in principle covers a case where the substituted stock is 
exactly equal to the original subject of bequest. 

Again in Sidney v. Sidney (;«), where a testator recited, as the 
fact was, that his son owed him 1,440/. or thereabouts, secured by 
bills notes or otherwise (the precise amount was 1,400/.), and re- 
leased him from the payment of interest up to the time of the 
testator’s death ; this dobt was afterwards paid off, but another 
of 1,290/. was incurred, which was partly secured by notes and 
partly unsecured, and which remained due at the testator’s 
death. “ The question is,” said Sir G. Jcsscl, M. II., “ how far 
the provisions of s. 24 apply to gifts of legacies as distinguished 
from gifts of residue. The first question to be considered in all 
these cases is what does the instrument mean ?” And he hold 
that tho will meant to describe a specific sum then existing, and 
that consequently it could not, under s. 24, be read as speaking 
at tho timo of the testator’s death, so as to include a now sub- 
ject, viz., the interest on the new debt. The legacy was there- 
fore adeemed («).] 

Another question is whether the enactment which makes the 
will speak from the death has tho effect of carrying forward to 
that period words pointing at present time. For instance, sup- 
posing a testator to bequeath “ all that messuage in which I now 
reside,” and that after making his will he changes his residence 
to another house belonging to him, which he continues to occupy 
until his death, does tho act moke the word “now ” apply to the 
house occupied by the testator at his death ? It is conceived 
that the principle will not be carried such a length, and that this 
would be considered as a case in which “ a contrary intention 
appears by tho will:” [for the reference is to a specifio thing 

« 

[(;«) L. R., 17 Eq. G6. A release by an intention to refer only to tho state of 
will of debts is clearly a gift of personal circumstances existing. at tho dato of 
estate within s. 24, Everett v. Everett , 7 the will. A bequest, if specifio under 
Ch. D. 428 ; in this case a release of the old law, is specific also under the 
specified debts “ now duo and of all new. The Wills Act, s. 24, gives it an 
other monies duo from” the legatee, was enlarged operation ; but tho nature of 
held to include after-incurred debts. tho bequest is not altered. See Both* 

(«) See nhnQMaxucll'v. Maxwell, L. R., amley v. Shersmt , L. R., 20 Eq. 313. 

4 II. L. 606, as to expressions showing 
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[then in existence, and tlio words “ in which I now reside ” are ohapteb x. 
the only distinguishing terms of description. - * 

So where the words describing the subject of gift are far more 
general, yet if they expressly point to the present time, and are 
manifestly used with reference to tho period when tho will is 
made (o), tho operation of tho act is excluded. Thus, in Cole v. Cole v. Scott. 
Scott (p), where by will, dated the 29th of April, 1843, tho testator, 
after devising “ the house in which I now reside,” and also mating 
another devise of the “residue and remainder of my messuages, 

&c., whereof I am now seised or possessed,” also devised and 
bequeathed “ all such manors, &c., as well freehold as oopyhold 
and leasehold, as are now vested in me, or as to the said lease - 
hold premises shall he rested in me at the time of my death as 
trustee or mortgagoo,” tho question was whether after-purchased 
property passed under tho residuary devise ; and it was hold by 
Sir L. Shadwcll, V.-C., and, on appeal, by Lord Cottenham , 0., 
that the after-purchased property did not pass. Both judges, 
especially the former, relied on tho contrasted use of words im- 
porting a distinction between the estates tlion vested in tho tes- 
tator and those ho might thereafter acquire, and concluded that 
the word “ now ” must be referred to tho date of tho will. If 
tho will had been undated, tho L. C. thought (for reasons not 
expressed) that “ now ” must under the act be referred to the 
timo of the death. 

But whether the will is dated or not, Cole v. Scott is not an 
authority for giving to the word “ now ” tho effect of excluding 
after-acquired property in ovory case in which tho testator gives 
that of which he is “ now seised” or “ now possessed.” Thus in 
Wagstaffv . Wagstaff{q) i a gift of “all my ready money, shares, 
freehold property, plate, pictures and any other property that I 
may note possess, except the house at P.,” was hold by Sir J. 

Uomilly to include all the personal property of tho testator at 
his death. lie appears to have thought there was no difference 
between the words “I possess” and “I now possess.” As a 
matter of grammar, both, it is true, express the present time ; 
but upon the quostion of indicating a contrary intention within 
the act, the introduction of tho word “ now ” seems to go much 
further towards indicating an intontion to give only what tho 
testator has at the time (r). Something more than this single 

■ Uo) See Sugd. R. P. S. p. 372. (?) L. R., 8 Eq. 220. 

\p) 16 Sim. 259, 1 M. & Gord. 518. (r) See per Turner , L. J., 8 D. M. & 

See also Douglas v. Douglas , Kay, 400. G. 437. 
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- [word, however, will generally be wanted for that purpose : some 
more pointed distinction must he drawn (at least in the ease of a 
general gift) between what belongs to the testator at one time 
and what belongs to him at the other. And “ now ” has never 
been so construed since the act as to produce intestacy (t). 

Again, in Re Midland Railway Company («), where a testator 
gave “ all that my messuage situate in Bordgate in Otley, wherein 
my son D. now resides, with the stables and appurtenances 
thereto belonging and therewith oooupiod,” and afterwards 
bought a piece of land adjoining the house, which he attached 
to it as a garden ; it was held by Sir J. Romilly that the garden 
passed with the house. In his opinion it was as if the testator 
hod said, “ I givo my farm Whiteaore, now in the occupation of 
J. S. : ” but he added that if the devise hod been of “ the mos- 
suage as it now stands, and the lands now held therewith by D.,” 
it would not have included the after-acquired garden. In the 
case first put by the M. B., the reference to occupation is not an 
essential part of the description (or) : in the second it is ; the sub- 
ject of gift cannot bo identified without it, and the word <( now” 
would confine the gift to land so occupied at the date of the 
will (y). 

But it is dear that words which merely import but do not 
emphatically refer to time present, as a general devise or bequest 
of property, or of property of a particular gonus, of which “ I 
am seised” or “ am possessed,” will generally include all or all 
of that genus to which tho testator is entitled at the time of his 
death, though acquired after tho date of the will (s). And the 
effect of the statute ought not to be frittered away by oatching 
at doubtful expressions for tho purpose of taking a case out of 
its operation (a). Thus in Lil/ord v. Keck (b), where a testator 
devised all the freeholds “ of whioh I am seised,” and then de- 
vised to corresponding uses all the oopyhold and leasehold pro- 
perty “ of which I am or at the time of my death shall bo 
possessed ;” it was held by Sir J. Romilly that after-purchased 
freeholds passed by the former devise. So in Re Ord ( c ), where 
a testator, possessed of leaseholds at 0., part of whioh was charged 

[(0 See especially Hepburn v. Skiv (y) Hutchinson v. Barrow, 6E.&N. 
vitiffy 4 Jut. N.S. 651 ,u strong decision, 583 ; Williams v, Owen, 2 N. B. 686. 

especially as to the bank shares. (z) Doc d. York v. Walker , 12 M. & 

(m) 34 Beav. 525. That a devise of Wei. 591 ; lady Langdale v. Briggs, 3 
a housewill generally carry the garden, Sm. & Gif. 246, 8 D. M. & G. 391. 
see post, Ch. XXI Y. (a) Per Cotton, L. J. , Everett v. Everett , 

fa) See Chamberlain v. Turner , Cro. 7 Ch. D. 428. 

Car. 129. (b) 30 Beav. 300„ 

(c) 9 Ch. D. 667. 
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[with a mortgage and the rest with an' annuity, devised all his aura* x. 
leasehold lands at 0., charged with the mortgage debts charged 
thereon, “and also with the annuity now charged thereon,” 
to his son; and afterwards bought other leasehold lands at C.; 
it was argued that the devise was confined to such leaseholds ns 
were charged with the mortgage and annuity, a construction 
whioh of course excluded the after-bought lands; but Sir C. IlaV, 

V.-C., held that the reference to the charges (which was not 
quite accurate) was insufficient to deprive the words of gift of 
their proper interpretation under the act.] 

In order to avoid all such questions, a testator should add to Piactimi aug- 
his description of property specifically disposed of expressions gestum ' 
incapable of being applied or not likely to apply to any other. 

Ho should give “ the house No. 23 in Grosvonor Square,” or 
“ his farm in tho parish of A. called B., now in the occupation 
of C.” (all which particulars could hardly coincide in two in- 
stances), or “ all lands in the county of C. to which he is entitled 
at tho date of his will.” The last restriction seems in general 
the best, as it precludes the possibility of after-acquired property 
.being let in. 

[It has hitherto been assumed, and the assumption porvades all i 8 g. 21 np- 
the cases, that the words of the act “ every will shall be construed, 
with reference to the real and personal estate comprised therein, oepted from 
to speak and take effect as if,” &o., are not to bo taken in their dev “° ? 
literal sense as meaning “ real and personal estate thon actually 
comprised therein” (i.e., devised thereby). It is plain that this 
sense was not intended, for the context shows that the enactment 
has reference to property not then actually comprised in tho 
will (d). The true meaning appears to be “ with reference to 
the question what estates are comprised in any disposition in 
the will.” If this is so, it disposes of a point raised and left 
unsettled in Hughes v. Jones (e), namely, whether the enactment 
is applicable to exceptions from a devise P To hold that it is, 

[(d) See per Turner^ L. J., 8 D. M & adopted the law respecting the time 

G. 436 (where the word “is” is mis- from which a devise of freeholdor copy- 

placed, see 26 L. J.Ch.49). The words hold estate is to be considered to take 

of the act appear to have been hastily effect will be precisely similar to that 

adopted from the “propositions” of tho which is at present in force os to per- 
4th a. P. Report, p. 80. They require sonal estate. ’ ’ And this recommendu- 
to be read with the report, which says tion is referred to os follows (p. 29) : — 

(p. 24) “We propose that a will shall “ If as we have proposed wills bo made 
pass property of any description com- to speak with reference to the property 
prised m its term which a testator may comprised in them as at the time of the 

oe entitled to at the time of his death, testator’s death,’’ &c. 
unless a contrary intention shall appear (c) 1 H. & M. 706. 

by thewill. If thisrecommendation be 
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chafteb x. [would (it was argued) be to make the will speak from the death 
with reference to property excluded from it, whereas the act 
makes it so speak only with reference to property comprised 
in it. This argument proceeds upon a mistake. The whole 
question is, what is comprised in ihc terms ? This cannot be 
answered without taking into consideration and construing all 
the torms of the description, as well those which exclude as those 
which include. And if a man devises all his real estate excGpfc 
his copyholds or except his estates in the county of 13., or be- 
queaths all his stock except consols, good sense requires that both 
parts of tho description, being equally general or goneric, should 
be construed to speak as from the same timo. If the exoeptipn, 
or exclusive portion, refors to an actually existing state of things, 
it must, of course, bo construed to speak as from tho date of the 
will, just as inclusive torms having a similar bearing must be 
construed. If tho will goes on to mako a distinct disposition of 
tho excepted property, with tho result that what is excluded from 
one devise is included in tho other, tho question (if question it 
is) can hardly bo said to arise (/). 

Powora of A general power of appointment created after a will, but in. - 
c^t^aftor testator’s lifetime (g), will be executed by the will if tho will 
dateof will are would have operated to execute tho power had it been in existence 
TO*^My bya at the date of tho will (//) ; and consequently, under s. 27 of the act 
gift; 1 Yict. c. 2G, a general residuary doviso or bequest wall, unless 

a contrary intention appears by the will (/*), operato as an execu- 
tion of all general powers of appointment given to tho testator 
-without refcrcnco to tho date of their creation. But not of 
—but not general powers of revocation. Evon where the will is made ex- 

voeation! f pressly in exerciso of all powers of appointment, a power of 

revocation will not be thereby executed, if the words of tho will 
can be otherwise satisfied. If there were no power but one of 
revocation and new appointment it would be different (I*).] 

Sect. 24 does It will be remembered that the enactment which makes the 
tostamenlary speak from the death relates to the subject-matter of dis- 
capacity ; position only, and that it does not in any manner [affect the 

[(/) Soo Lysaght v. Edwards , 2 Ch. 3 Jur. N.S. 1203; Fateh v. Shore , 2 Dr. 
D. 521, 522; Re Soarth , 10 Ch. D. 499, & Sm. 589 ; Hodsdon v. Dancer , 10 W. 
better reported 40 L. T. Rep. 184. R. 1101, W..N. 1868, p. 222. 

(g) It need scarcely be observed that (i) Seo Eettinger v. Ambler t L. R., 1 
if the power is created by will and the Eq. 610; and further on this subject, 
donee dies before the donor the power post, Ch. XX. s. 5. 

lapses, Jones v. Southall , 32 Bear. 31. (k) Fomfret v. Ferring, 5 D. M. & Gk 

• - (A) Sugd. R. P. Stat. 379 ; and see 775 ; Fainter ▼. N&weU y 20 Bear. 38 ; 

Carte v. Carte % 3 Atk. 174 ; Stillman v. Re Merritt , 1 Sw. & Tr. 112, 4 Jur.N.S. 

Wecdon , 1G Sim. 26; 'Cojivld v. Follard , 1192. 
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[question of testamentary' capacity. Thus although the will of ft CHAPTEB X. 
woman under coverture at the time of making it may operate by 
force of the enactment to dispose of separate property afterwards 
acquired by her (/), or as the execution of a general power after- 
wards conferred upon her (m)> it acquires no validity under this 
section by the mere fact of her having survived her husband and 
being disoovorte at the time of her death (n). Tho Btatute does 
notm'ake an instrument valid which through tho personal dis- 
ability of tho testator was invalid in its inception, but gives a 
new rule for the interpretation of instruments which are valid 
without the aid of the statuto. 

Neither does the enactment in any manner] interfere with the nor relate to 
construction in regard to the objects of gift (o ) ; as to whom, ofgift!^ 8 
therefore, the doctrines discussed in the present chapter, respect- 
ing the period at which the will speaks, or at which the objects 
are to be ascertained, remain in full force, even under a will tho 
period of whoso execution or republication brings it within the 
new law. 

^ [If, after the execution of a will, an alteration is made in the Effect of a 
law which produces an alteration in tho effect of the will, and jJ^Sween 8 
dhe testator leaves the will unaltered, he will bo presumed to will and 
intend that it shall take effect according to the altered law (p).] lm 


[(/) Willoek v. Noble, L. R., 7 H. L. 
699, 8 Ch. 788. 

(m) Thomas y. Jones , 2 J. &H.475, ID. 
J. & 3. 63/ “ The effect of the section 
in the cose of a married woman is that 
she must be regarded as a married wo- 
man executing the instrument immedi- 
ately before her death', and passing 
thereby every thing of which at the 
time or, her death she had acquired a 
power of disposing,” per Wood, V.-C., 2 
J. & H. 484. A clear opinion was given 
by Lord Westbury in this case that a 
general power over an equitable estate 


given to tho survivor of two persons, to* 
be executed by deed or will was well 
executed by a will made during tho 
life of both by the one who eventually 
survived. 

(») Willoek v. Noble , L. R , 7 II. L. 
580; lie Wollaston , 32 L. J. Prob. 171 ; 
Trice v. Parker , 1G Sim. 198. 

(o) Jlulloek v. Bennett , 7 D. M. & G. 
283 ; Violett v. Brockman , 2G L. J. Ch. 
308. 

(p) ITasltick v. Tcdley , L. R., 19 Eq. 
271 (Apportionment Act, 1870). 




J.— VOL. 1. 
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CHAPTER XI. 

DOCTRINE OP LAPSE. 


The liability of a tostamentary gift to failure, [or as it is generally 
tormod lapse,] by reason of the decease of its object in the tes- 
tator’s lifetimo, is a necessary consequence of the ambulatory 
nature of wills ; which, not taking offect until tho death of the 
testator, can communicate no benefit to persons who previously 
die : in liko manner as a deed cannot operate in favour of those 
who are dead at tho time of its execution. [Though the term 
“ lapse” is generally applied to failure by death of the object of 
gift ‘in the testator’s lifetimo, yet the same effect may be pro- 
duced by other means, as where there was a gift of consumable 
articles to A. for life, or so long as she should remain unmarried 
(equivalent to an absolute gift), it was held, that the marriage of 
A: in tho testator’s lifetimo caused a result similar to that of her 
death (a) in his lifotime.] Tho doctrine applies indiscriminately 
to gifts with and gifts without words of limitation. Thus, if a 
devise be modo to A. and his heirs, or (unless the will be regulated 
by tho new law) to A. and tho hoirs of his body, and A. die in 
tho lifetime of tho testator, the devise absolutely lapses, and tho 
heir, special or general (as tho case may be), of A. takes ho in- 
terest in the property, he being included merely in the words of 
limitation, L e. in the terms which are used to denote the quantity 
or duration of the estate to be taken by the devisee, through 
whom alone any interest can flow to such heir (S). 

Bequests of personal property, of courso, are subject to, the 
samp rule ; and it is observable, that, in applying it to such be- 
quests, a legacy to one, and his executors or administrators, is 
construed as a mere absolute gift (c ) ; for the circumstand© that, 

[(a) Andrew v. Andrew , 1 Coll. 690.] (c) \J5tone v. Fvans, *2 Atk. 86;] JS7- 

(b) Brett v. l&ig den, Plow. 346; Fuller liot v. Davenport , 1 P. W.*'83,^ Yem. 

v. Fuller, Cro. El. 422; Wynn v. Wynn, 621, where the legacy was pf a debt, 

3 B. P. C. Toml. 96 ; ' [ Hutton v. which is liable to lapse equally with 

Simpson, 2 Vera. 722;] see also Good- gifts in any other form, (Toplis v. 

right v. Wright, 1 P. W. 397 ; Ambrose Baker, 2 Cox, 118). ' It is true that in 

v. Hodgson, 3 B. P. C. Toml. 416. .Sibthorpe v. Moxton (or Moxom),* 1 Ves. 
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in regard to personalty, words of limitation are not requisite to chapter xt. 
carry the absolute interest, has been considered as insufficient to 
denote an intention to make the executors or administrators sub- 
stituted and independent objects of gift. And where the devisee 
or legatee happens to be dead when the will is made, tho words 
of limitation are equally inoperative to let in tho representatives 
of the deceased person (d). 

And even a declaration that the devise or bequest shall not Effoct of do- 
lapse, does not per so prevent it from failing by tho death of tho 
objeot in tho testator’s lifetime, since nogativo words dq not not la^e. 
amount to a gift ; and the only mode of excluding tho title of 
whomsoever tho law, in tho abscnco of disposition, constitutes 
the successor to tho property, is to givo it to somo one elso (c). 

A declaration to this effect, howovor, following a bequest to a 
person and his executors or administrators, would bo considered 
as indicating an intention to substitute tho executors or adminis- 

40, 3 Atk. 680, Lord Jfardwiekc held tho debt*, though his wife died in tho Effect of death 

that the forgiving of a debt, couph*d lifetime of tho testator; compare Davis of debtor upon 

with a general direction to tho cxecu- v. Dimes, 1 Bcav. 131. In Williamson v. clause’forgiv- 

tor to deliver up the security (without Naylor , 3 Y. & C. 208, it was dedded ing debts. 

saying to whom), operated ns a release, that shares of a residuo given to certain 

though tho legatee died in the testator’s creditors under a composition deed (in 

lifetime; his lordship thinking that tho which thcro was no release by tho cre- 

lattcr words imported that the security ditors), in proportion to their debts, did 

should bo delivered up, whether tho not lapse by the deaths of tho creditors 

debtor were living or not, and which he in tho lif ctimo of tho testator ; a similar 

considered would, beyond all question, decision was mado in Th Mips v. Vh illips , ^ 

bo the effect of tlio words of diroction 3 Haro, 281. It is different wliifcu 

standing alone ; though ho admitted tho debt has been released, Cop pin v. 

that, in regard to the administration Coppin, 2 P. Wms. 295 ; and tho*samo 

of assets, it was to be considered as a would probably bo held wlicro there 

legacy. In Maitland v. Adair, 3 Yes. was a covenant not to sue, see Golds v. 

231, the words woro, 11 1 return A. Greenfield, 2 Sm. & Gif. 176, but where 

his bond.” A. 4jpd in the testator’s tho testator who had been bankrupt 

lifetime, and it was held that the legacy and had obtained his certificate, desired 

lapsed. * This coso is overlooked by Mr. that all the creditors of his estato 

Roper (Treat, Leg. 411), who lays more should bo paid in full, and directed his 

stress jon the merely verbal distinction executors to pay to tho official assignee 

between the giving and forgiving of a a sufficient sum for that purpose, it 

debt than seems warranted by the prin- was held that, though tho debts were 

ciples of tho cases. [In loon t. Duller, 2 barred by tlio certificate, tlic gift was 

Price, 34, .tho words were, ”1 remit and not liable to lapse, the intention being, 

forgive, Ac., and I direct the bond to to discharge the moral duty, not only 

be delivered. up,” and it was held that to benefit tho creditors individually, 

- the legacy lapsed by the death of tho Re Sowcrbg's Trust , 2 1C. & J. 630 ; 

debtor in the testator’s lif ctimo. Thom- Turner v. Martin, 7 1). M» & Gr. 429, 

son, O. B./ said hn had always been at a cor. L. C. on saino will.] 

loss 4a understand the distinction be- (d) Maybank v. Brooke , 1 B. G. C. 81. 

tween giving and forgiving. InJSouthY. [(r) Johnson v. Johnson, 4 Bcav. 318; 

Willianis, 12Sim. T>66, wliere the testa- Dickering v. Stamford, 3 Yes. 493; Un- 
tor directed a balance of debts duo from dertcood v. Wing, 4 D . M. & G. 633; 

A., and property bequeathed to A,*s 8 II. L. Ca. 183. To cnablo a person 

wife to be stnfok, and the surplus to be to take under a will it must be pro ted 

paid to or socujed'by tho legatee, Sir J. affirmatively that he survived the tes- 
ShadweU .thought Af was rcleascd-from tator, Barnett v. Tag mil, 31 Bcuv. 232.] 

z 2 
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Coses of sub- 
stitution. 


Lapse of gift 
on contin- 
gency. 


Gift by A. to 
uses of B.’s 
will. 

Lapse of 
power. 


Lapse pre- 
vented by 
survivorship 
among joiut- 
tonants. 


trators, in the event of the gift to the original legatee failing by 
lapse (/). 

[Whore the bequest is to A., and, in case of his deaths "to his 
executors or administrators,” or "to his legal personal repre- 
sentatives,” there can, of course, be no doubt that the gift does 
not fail (g ) ; the only quostion thon is, who are the persons to 
take beneficially, a point which will bo treated of hereafter. But 
where there was a direction to pay legacies within six months, 
and a gift to the ohildron of tho legatee, in case of the legatee’s 
death not having received his legacy, it was held, nevertheless, 
that the legacy lapsed by his death in the testator’s lifetime (//). 

The doctrine of lapse is properly extended to the cases of gifts 
on contingency. Thus, if the gift bo to A., but on tho happen- 
ing of a certain event to B., if A. dies in tho lifetime of the tes- 
tator, and the event on which B. is to take does not happen, a 
lapse occurs, although B. survives tho testator (i). 

Again, it is clear, that if A. survive B., and devise an estate 
to the uses declared by B.’s will, a devisee under B.’s will must 
also survive A., in order to take under A.’s will (k). And a 
power created by will lapses by the death of the donee before 
the donor (/).] 

Where there is a devise or bequest to a plurality of persons as 
joint-tenants, (Le. who are not made tenants in common (*»),) no 
lapso can occur unless all the objects die in tho testator’s lifetime ; 
beoause as joint-tenants take per my et tout, or, as it has been 
expressed, " each is a taker of the whole, but not wholly and 
solely (»),” any one of them existing when the will takes effect 
will be entitled to the entire property. Thus, if real estate bo 
devised to A. and B., or personal property be bequeathed to A. 
and B., and A. die in the testator’s lifetime, B., in the event of 
his surviving the tostator, will take the whole (o). And the samo 
consequence would ensue if the gift failed from any other cause (p ) ; 


(/) Sibley v. Cooke, 3 Atk. 572. 
[But a declaration that a legacy shaU 
vest in the legatee immediately upon 
execution of the will, following a gift 
to one, his executors, administrators 
and assigns, will not prevent lapse, 
Bt'otvne v. llope , L. B., 14 Eq. 343. 

(y) Long v. Watkinson , 17 Beav. 
471 ; Binchlijje v. Westwood , 2 Do G. 
& S. 216; Bctvitson v. Todhunter , 22 
L. J. Oh. 76. See Ch. XXIX. 

(A) Smith v. Oliver, 1 1 Beav. 494. But 
as to this case see Ch. XLIX., s. 1. 

(i) Bun berstom v. Stanton , 1 V. & 
B. 385; Boo v. Brabant , 3 B. C. G. 


393, 4 T. B. 706; Williams v. Jones , 1 
Buss. 517. 

(k) Culsha v. Cheese , 7 Hare, 245. 
m Jones v. Southall , 32 Beav. 31.1 
(m) See Ch. XXXII. 

{*») Cart. 4. 

(o) Davis v. Kemp Cart. 4, 5, Eq. Ca. 
Ab. 216, pi. 7; Btiffar v. Bradford , 2 
Atk. 220 ; Motley v. Bird , 3 Ves. 628. 

(p) Humphrey v. Tayleur.Amb. 136; 
Larkins v. Larkins , 3 B. & P. 16; S/tort 
d. Oastrell v. Smith , 4 East, 419 ; [aU 
cases of revocation: and Young v. 
Davies, 2 Dr. & Sm. 167, where one 
joint-tenant was an attesting wit- 
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while it is equally clear that if the deviseos or legatees in any of 
these oases had been made tenants in common, the failuro of the 
gift as to one object would not liavo entitled the other to the 
whole by the mero effect of survivorship (q). 

Where, however, the devise or bequest embraces a fluctuating 
class of persons, who, by the rules of construction, arc to bo as- 
certained at the death of the testator, or at a subsequent period, 
the decease of any of such persons during tho testator’s lifo 
will occasion no lapse or hiatus in tho disposition, oven though 
the devisees or legatees are made tenants in common, since 
members of the class antecedently dying aro not actual objects 
of gift. Thus, if property bo given simply to the children, or to 
the brothers or sisters of A., equally to be divided between 
them, tho entire subject of gift will vest in any one child, brother 
or sister, or any larger number of those objects surviving the tes- 
tator, without regard to previous deaths (r) ; and the rulo is tho 
same whero the gift is to tho children of a person actually dead 
at the dato of the will, [or to the present bom children of a 
person, in either of] which cases, it is to be observed, there is 
this peculiarity, that the class is susceptible of fluctuation only 
by diminution, and not by increaso ; the possibility of any addi- 
tion by future births being [in the former case] precluded by tho 
death of tho parent, [and in the latter by tho express words («). 
Tho rule is also the samo if, in a gift to tho children of a deceased 
person, the testator in terms includes any child who may dio be- 
fore him leaving issue, which of course is nugatory ((), or if one 
who would otherwise be a member of tho class is an attesting 
witness (it), or if the gift to one is revoked (./•).] 


^[ncss. But in Me Kerr’s Trusts , 4 Ch. D. 
*000, on an appointment to A., an object 
of the power, and B. a stranger, Jvssel, 
M. R., refused to apply “ the rulo of 
tenure applicable to roal estate,” and 
held that A. took one-half only.] 

(7) Page v. Page, 2 P. W. 489 ; [Sykes 
v. Sykes, L. R., 4 Eq. 200 ; Me Wood's 
Will , 29 Bcav. 236. But in Semdcrs v. 
Ashford, 28 Bcav. 609, a devise to five 
persons named, 11 to bo cquaUy di- 
vided between them if more than one,” 
was held. to carry tho whole to tlio 
survivors by implication from the last 
words. In Clarke v. Clemmans , 36 L. 
J. Ch. 171, where a testator bequeathed 
residue to A. and others nominatim as 
tenants in common, but A. was already 
dead (as the testator showed he knew), 
Malms, V.C., held that the others were 
entitled to the wholo fund : sed qu.] 


(r) Doc d. Stewart v. Sheffield, 13 
East, 626 ; [Shuttle worth v. Greaves, 4 
My. & Cr. 35; and compare Cort v. 
Winder, 1 Coll. 320.] 

(*) Viner v. Franc ts, 2 B. C. C. 658, 
2 Cox, 190; [ Leigh v. heigh, 17 Bcav. 
605 ; Dimond v. Destock, L. R., 10 Cli. 
368. 

(t) Me Coleman and Jarrom , 4 Ch. I). 
1G6. But by apt words issue (if any) 
may of course be substituted to tako 
the share of a deceased parent without 
destroying the nature of tho class-gift. 
Sec an instanco, Aspinall v. Duckworth , 
36 Bcav. 307. 

M Felly . Dkldolph, L.R., 10C.P. 709. 
(j) Shaw v. McMahon, 4 D. & War. 
431 ; Clark v. Phillips , 17 .Tur. 886. 
That under a gift “ to A. ar.d the chil- 
dren of 13.,” A. is a member of the 
class, vido ante, p. 269.] 


CHAPTEB XX. 


Bor, trine in 
refercuco to 
gifts to classes. 
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CHAPTER XT. 

Gift to execu- 
tors os a class. 


No distinction 
where class is 
ascertainable 
by some event 
which occurs 
in testators 
lifetime. 


Gift to execu- 
tors noinina- 
tim, and not 
as a class. 


A gift to executors lias sometimes been oonstrued as a gift to 
a class, and as such carrying the entire subject of gift to the in- 
dividuals composing the class, i. e. sustaining the office, at the 
death of the testator, though made tenants in common, in ex- 
clusion of any who die in the testator’s lifetime. Such has boon 
adjudgod to bo the effect of a bequest “ to my exeoutors herein- 
after named, to enable them to pay my debts, legacies, funeral 
and testamentary charges, and also to recompense them for their 
trouble, equally between them (y).” [The “recompense” was 
hold to go with the “ trouble ” to the survivors. Besides, the 
survivors, of course, took tho whole in trust to pay debts ; and 
the same persons were, by the words of the will, entitled to 
keep for their own benefit what remained after such payment. 
The case turned on tho special terms of the will.] 

If, however, the objects are to be ascertained at some period 
or event which happens in the testator’s lifetime, [it seems for- 
merly to have been considered that] tho subsequent decease of 
any member or members of the class in such lifetime would occa- 
sion the lapse of their shares, in the same manner as if the gift had 
been originally mado in favour of the individuals answering tho 


(g) Knight v. Gould , 2 My. & K. 296 ; 
but in Barber v. Barber, 3 My. & C. 
G88, wlicro a testator bequeathed one 
moiety of the residue of his property, 
iu a certain event which happened, to 
his executors therein named; and in 
another event (including the former), 
which also happened, ho directed that 
the entire property should “ devolve to 
[four persons, naming them,] to bo 
divided betwixt them in equal propor- 
tions, and their heirs for ever; ” and 
added, “which last-mentioned four 
person h I also appoint ns my executors, 
to sec that every thing is duly executed 
and performed according to my will 
and desire therein.” The testator ap- 
pointed two other persons as additional 
executors, and at the foot of his will 
•wrote as follows : — “It must be under- 
stood to be my will and intention, that 
if either or more than one of my exe- 
cutors shall refuso to accept the trust 
and act as executor, then I annul to- 
tally my bequest of my property to 
every such person as shall refuse to toko 
the trusts upon himself.” One of tho 
executors having renounced tho trustB, 
his slinre was claimed by the other three, 
who contended that the four executors 
to whom the gift was made were to be 
eonsideied us a class, and that the 
three who proved constituted the class ; 


but Lord Cottenham , after a full exa- 
mination of the authorities, held that 
the share lapsed to the next of kin, in- 
asmuch u.s the gift was not to executors 
described as such, but to individuals 
nominatim, though appointed execu- 
tors ; and ho considered it as analogous 
to a gift to 11., C., and D., children of 
A., as tenants iu common, which, of 
course, would not be a gift to children 
ns a class, [sco Bain v. Letcher, 11 Sim. 
397], so as to entitle such of the lega- 
tees ns might be living at tho death of 
the testator. And with respect to the 
moiety which was given, in the first 
iustunce, to tho “ executors ” simply 
as such, his Lordship considered that 
this was qualified and explained by tho 
subsequent clause, and indeed, unless 
so construed, it would carry the half, ' 
not to the four, but to the six cxecu • 
tors ; [and generally a gift to the per- 
sons “hereinbefore (or hereinafter) 
named” as executors is a gift to the 
individuals named, not to a class, 
lloare v. Osborne, 33 L. J. . Ch. 686. 
So of a gift to “before-mentioned 
legatees,” the woids of reference are 
merely to save repetition, and the con- 
struction must be tno same as if the 
repetition were actually made, Me Gib- 
son, 2 J. k IX. 666 ; A ichokon v. Patrick - 
soft, 3 Gif. 209.] 



GIFTS TO A CLASS. 


343 


description. Such certainly was the opinion of Sir ii. P. Arden , cjutteh xi. 
M. K., in Allen v. Callow (s) ; but tho point did not arise, and tho 
propriety of tho construction sooms questionable, for it is difficult 
to perceive why the throwing into the description of children an 
• additional ingredient, by requiring them to bo living at a given 
period, should vary in other respects the construction applicable 
to the gift ; [accordingly, in Lee v. Pain (a), where tho gift was 
to M. for life, and after his decease, to his children living at his 
decease, equally betwoen them, and M. died in the lifetimo of 
tho testatrix, leaving three children surviving, ono of whom also 
died in the lifetime of the testatrix, Sir J. Wigram , V.-C., de- 
cided that the children living at the doath of M. who survived 
the testatrix took as a class, and that there was no lapse ; and 
his decision has been followed in other cases (J>). Such a gift] 
is not the less a gift to a class because a special qualification is 
superadded ; and tho fact that tho event which regulates tho 
qualification occurs in tho testator’s lifetime, and therefore pre- 
cludes future accessions to tho class, has no farther influonco 
upon the construction than the doath in the testator’s lifetimo 
of a person whose children are simply objects of gift, which wo 
have seen does not prevent its being considered as a gift to a 
class, and as such comprising tho objects living at the death of 
the testator. Had tho Courts held that, in order to attract tho 
rule of construction peculiar to classes, it was essential that tho 
class should bo susceptible of increase as well as diminution, 
there would have been something liko a principle to proceed 
upon ; but tho distinction between a gift to tho children of A., 
who dies in the testator’s lifetime, and a gift to tho children of 
A. living at tho decease of 13., a person who dies in the testator’s 
lifetime, seems to bo purely arbitrary. 

It is not clear what would bo tho effect of a gift to certain Gift to next 
other classes of persons, as, to tho next of kin or relations as lotions. 01 * rw " 
tenants in common of A., a person who dies in the lifetimo of 
tho testator, in tho event of any of the next of kin or relations 
dying in the interval between the docease of A. and of tho tes- 
tator ; since, in every case where such a gift has occurred, (and 

(s) 3 Vcs. 289 ; seo also Ackerman v. share of a sister who died in tho tosta- 

TJurrbtcs, 3 V. & B. 64, where the testa- tor's lifetimo lapsed ; hut a case so pc- 

tor addressed a letter, (which was ad- culiar, and apparently decided upon its 
judged to testamentary), to his particular circumstances, throws very 

mother and sisters, in which he dc- little light on the general principle, 

sired that, in a certain event, his pro- [(») 4 Hare, 250. 

perty might bo divided amongst them. (/)) Leigh v. Leigh, 17 Bcav. 605 ; 

Sir IF. Grant , M. 11., held that the Cruse v. Howell, 4 Drew. 215.] 
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chapter xi. in which the entirety has been held to belong to the surviving 
next of kin at the death of the testator,) the bequest seems to 
have contained no words which could operate to sever the joint 
tenanoy (c). [In Ham's Trusts (d), though there were words 
which severed the joint tenanoy, yet there were other words 
which prevented the legatees from taking as a doss ; Sir JR. T. 
Kinder sley, Y.-O., however, appears to have been of opinion that 
without the latter words the gift would have been a gift to a 
class, and would have takon effect in favour of those only who 
survived the testator.] 

Devises of Where the devise which lapses comprises the legal or bene- 
iclS owner- 6 " hdal ownership only, of course its failure creates a vacancy in 
ship only. the disposition merely to that extent. Thus, if a testator devise 
lands to the use of A. in fee, in trust for B. in fee, and A. die 
in the testator’s lifetime, the legal estate comprised in the lapsed 
devise to A. devolves to the testator’s heir, (or, if the will has 
been made or republished since 1837, and contains a residuary 
devise, then to the residuary devisee,) charged with a trust in 
favour of B., whoso equitable interest under the devise is not 
affected by the death of his trustee. An example of the converse 
case is afforded by Doe d. Shelley v. Edlin (c), where a testator 
gave (inter alia) to A. his real estates, to hold to A., his heirs, 
executors, administrators, and assigns, upon trust to receive the 
rents and profits theroof, and pay the same to B. for her life, for 
her separate use, free from the control of her husband; and aftor 
the decease of B., upon trust to convey the real estates to such 
uses and in such manner as B. by deed or will should appoint. 
B. died in the testator’s lifetime. It was held, nevertheless, that 
the legal inheritance passed to A. under the devise. Lord 
Denman suggested a doubt whether the doctrine would apply to 
a case in which the trustee had no duty to perform, as in the 
case of a devise to the use of A. in fee in trust for B. It seems 
difficult to discover any solid ground for distinguishing such 
cases. 

Lapse of And here it may be noticed that where an estate is devised to 

charged f pro- one, charged with a sum of money, either annual or in gross, in 
party* favour of another, the charge is not affected by the lapse of the 

devise of the onerated property. Thus, if Blackocre be devised 
to A. and his heirs, charged with or on condition that he pay 

(?) Bridge v. Abbott , 3 B. 0. 0. 224 ; [(rf) 2 Sim. N. S. 100 ; see this case 

Vaux v. Henderson. 1 J. & W. 388, n. stated post, Ch. XXIX. ] 

(?) 4 Ad. & m. 682. 
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50/. a year, or the sum of 500/., to B., and it happens that A. dies aunte xi. 
in the testator’s lifetime, his (the testator’s) heir at law (or his 
residuary devisee, if the will is subject to the new law,) will take 
the estate charged with the annuity or legaoy in question (/). 

This principle is strongly exemplified in Ohc v. Heath (</), in 
whioh a person having a power of appointment over a sum of 
money, by will appointed a less sum (part of the fund in ques- 
tion) to A. ; and in consideration thereof A. was to pay to his 
mother an annuity of 100/. during her life for her separate use, 
and to enter into a bond, with a penalty, for the payment 
thereof; and the testatrix gave the residue of what she had 
power to dispose of to B. A. died in the testatrix’s lifetime, 
yet the mother was held to be entitled to her annuity out of the 
fund, the whole of which, by the death of A., had devolved to 
B., the residuary appointee. 

In the converse case, namoly, where the person for whom the Lnjwo of 
money is to be raised dies in the testator’s lifetime, it is more 
difficult to determine the destination of tho lapsed interest, the real estate- 
question being then embarrassed by the conflicting claims of tho tion. C8tiUa " 
devisee of tho lands charged, and of the heir of the testator: the 
former contending that the charge has become extinct for his 
benefit ; and tho latter, that the lapsed sum is to be regarded as 
real estate undisposed of by tho 'will. 

This, at least, is clear, that where land is charged with a Rule as to 
sum of money upon a contingency, and the contingency does not charges^ t 
happen, tho charge sinks for tho benefit of tho devisee (A). As 
in the case of a devise of land to A., charged with a legacy to 
B., provided B. attain the ago of twenty-one, as to which Lord 
Eldon (?') has observed, “ Tho devise is absolute as to A., unless 
B. attain the age of twenty-one : if ho docs, he is to have the 
legaoy. But his attaining the ago of twenty-ono is a condition, 
upon which alone he is to have it ; and, if ho does not attain 
that age, then the will is to be road as if no such legacy had 
beon given, and tho heir at law does not como in, because tho 
whole is absolutely given to tho devisee ; but a gift which foils 
must clearly be intended, upon the failure of tho condition, to 

(/) v - Wiyffi lAtk. 382; Hills Croft v. Sice, 4 Ves. 60; \Rc Cooper's 

v. Worley, 2 Atk. 606. Trusts, 23 L. J. Ch. 25, 4 I). M. & G. 

(g) lYes. 133. [See also Tie Arrow • 757 ;] but such a gift as that in Att.« 

smith' 8 Trusts, G Jur. 1231, and on app. Gen. v. Milner would now bo held to 

(where the point did not arise) 2D. F. be vested. 

& J. 474.] (0 In Trey on well v. Sydenham, 3 

(A) Att,-Gcn. v. Milner , 3 Atk. 112; Dow, 210. 
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ocAgnan. to for tho bonofit of the devisee.” It would of course be im- 
material, in such caso, whether the death of the legatee during 
minority occurred in the testator’s lifetime or afterwards. 

— yhCTe liablo Where a legacy, payable in futuro, though not expressly con- 

doath, though tingont, is bequoathod in suoh a manner as that it would foil by 
contingent*^ the legatee before the time of payment, (and suoh 

is always the rule where tho postponement is referable to the 
* circumstances of the legatee, and is not made for the conveniono^ 
of the estate,) the case evidently falls within tho principle of 
Lord Eldon's reasoning ; and, consequently, if the legatee die 
before the vosting age, whether in the lifetime of the testator or 
not, the charge sinks in the estate. 

Stott^voat" It is to be observed, also, that a legacy which, though origi- 
nally mado contingent, becomes absolute by tho effect of events 
in tho testator’s lifetime, (subject, of course, to a liability to 
failure by lapse,) is to bo regarded, in applying the doctrine in 
question, in prooisely the same light as if it wore originally 
absoluto. Thus, if land be devised, charged with a specific sum 
to A., on condition of his attaining the age of twonty-ono years, 
and A. do attain that ago, and subsequently dio in tho testator’s 
lifetimo, tho gift receives the same construction as if it had not 
originally been made conditional on his attaining the prescribed 
age. 

General doe- With respect to tho general question, as to the destination of 
dwtiimtiw i < of 8ums charged on real estate which lapse by the event of the 
Bums^wynblc legatee dying in tho testator’s lifetime, little direct authority can 
ou 0 n ’ be adduced ; but as there seems not to be any solid distinction 
between such casos and those in which the gift of tho spooifio sum 
is void ab initio, recourse is naturally had to tho cases on this 
point, which supply much matter for comment. Tho principle 
as between the heir and devisee of the land is ( k ), that “ if the 
devise to a particular person, or for a particular purpose, is to bo 
considered as intended by the testator as an exception from tho 
gift to the residuary devisee, tho heir takes tho benefit of the 
failure (/). If it is to bo considered as intended by the testator 
to be a charge only on the estate devised, and not an exception 

(A*) Vide Sir J. Leach's judgment in Jones v. Mitchell, 1 S. &St. 290; see also 

Cooke v. Stationers' Company, 3 My. & Cruse v. Barley , 3 P. W. 20 ; and Col- 

K. 264. tins v. tyaheman, 2 Ves. jun. 683. As 

[(/) As in cases where lands are di- to Cooke v. Stationers' Company , 3 My. & 

reeted to be sold, and the produce K. 262, hog judgment of Wood, V.-O., in 

divided, Vagi tv. Leapingirell , 18 Ves,. lie Coojxr's Trusts, 23 L. J. Ch. 29, n.] 

4G3 ; Gibbs v. llumsey, 2 V. & B. 294 ; 
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from the gift, the deviseo will be entitled to tho benefit of the CHAPTER XI. 
failure.” “ 

The following are the deoisions in favour of the heir. Decisions in 

In Arnold v. Chapman (m) a testator devised a copyhold estate heir? 11 *** 
to Chapman, he causing to be paid to his executors the sum of Arnold v. 
1,000/. ; and, after payment of debts and legaoics, ho devised all cha f )iMn - 
the remainder of his estato to the Foundling Hospital. As the 
bequest of the 1,000/. to the Hospital was void, a question arose 
whether it should go to tho heir, or sink for the benefit of tho 
devisee. Lord llardicickc hold that tho heir was ontitled by 
way of resulting trust, observing, “As this charge is well made 
on tho estate, but not well disposed of, by reason of the act, it 
must be considered as between tho heir and tho Hospital, [qu. 
deviseo P] as part of tho real estato undisposed of, and must bo 
for his benefit.” 

In the next case, of Gravcnor v. JIallum (//), a testator devised Gramm v. 
to his executors and their heirs a messuage in Ipswich, subject JIallum * 
to the annual payments, making together 10/., thoreinaftor 
given and for over charged thereon, and all othor his real estate, 
in trust to bo sold, directing tho monies arising from the sale, 
and his personal estato, to bo distributed as therein mentionod. 

Tho testator then gave tho 10/. a-year to charity. Lord Camden 
held that tho heir was entitled. “ Tho rule as to real estate is,” 
ho said, “ that where the intention of a testator is to doviso tho 
residue exclusive of a part given away, the residuary dovisoo 
Bholl not take that part in any event. If ho had said, ‘ I give 
my estates over and above tho rent-charge,’ it would have been 
more plain : it is the samo thing as if he had so expressed him- 
self. The rcnt-chargo is severed for ever from the devise, which 
he gives to tho residuary legatees.” 

So in Bland v. Wilkins (o), before Sir Thomas Sewell , whero Bland v. 
lands were given to E. N. in fee, upon condition that her exo- WUklHSm 
cutors or administrators should pay 10/. to a charity. His 
Honor held that tho 10/. should go to tho heir, as part of the 
produce of the land undisposed of. 

The authority of Arnold v. Chapman , and the consequent Henchman v. 
superiority of the heir’s claim, was recognized by Sir J. Leach AtLmGen - 
in Henchman y. Att.-Gcn. (p). Though ultimately the L. C. held 

(m) 1 Vcs. 108. his licirs and assigns, upon condition 

(«) Amb. 043, 1 B. C. C. 61, n. that ho within one mouth after the dc- 

(«) In 1782, cited 1 B. C. C. Gl. cease of the testator, paid to liis (tho 

(p) 2 S. & St. 498. A testator do- testator’s) executors a sum of 2,000/., 
vised certain copyhold lands to W. H., which he desired should bo token as 
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CHAPTEB XI. 


Observations 
on Arnold v. 
Chapman and 
Gravenor v. 
Hallum . 


Decisions in 
favour of the 
devisee of 
the land 
charged. 

Jackson v. 
Mur lock. 


Henchman v. 
Alt. •Gen. 


the charge to he extinct for the benefit of the devisee of the land, 
yet the adjudication on the appeal was founded on special cir- 
cumstances, and did not touch the general doctrine. 

[It will be observed that in Arnold v. Chapman and Henchman 
v. Att.-Gen ., the gift of the money to the executors was good, 
and might, as Lord Hardwicke observe, be wanted for debts, and, 
in this view, was well severed from the estate, and not merely a 
charge upon it (q). In Gravenor v. Hallum , the annual pay- 
ments were expressly treated as exceptions, and not charges. In 
Bland v. Wilkins , the grounds of tho determination are not 
known. None of these cases, therefore, are authorities that the 
benefit of a charge , the gift of which is void ab initio, falls to the 
heir. 

We now come to the cases where tho decision was in favour 
of tho devisee of the land, all of which will, it is conceived, be 
found to be cases of mere charges.] 

Thus, in Jackson v. Hurlock (r), A. devised to B. and her 
heirs certain manors, charged with the payment of any sum not 
exceeding 10,000/. to such person as he, by any letter or writing 
to bo left with her, should appoint. By a writing so left, ho 
charged on tho estate (int. al.) several sums to charitable and 
superstitious uses, amounting to about 0,000/. Lord Northington 

part of his personal estate, and disposed except by escheat ; which had no place 
of inthesamcmanucr ; and, after giving here, because copyholds must escheat (if 
certain legacies, he disposed of the re- at all) to tho lord. He thought that it 
sidue of liis personal estato, including was not material whether tho sum was 
the 2,000/. , in favour of charities. The considered to be excepted out of tho dc- 
testator died without customary heir or vise, and therefore devolving to thcheir, 
next of kin, and tho question was, as in Arnold v. Chapman, or as a charge 
whether the 2, 000/. belonged to the dc- upon it, and therefore failing for the 
visee, the lord of the manor, or the benefit of tho doviseo of the land, as in 
Crown. Sir J. Z«w/*,V.-C., considered Jackson v. JIurlock ; because, as there 
Arnold v. Chapman to be a decisive au- was no heir, and as neither the lord 
thority against the devisee ; and that (he having a tenant to perform his 
the lord of the manor could not be en- services), nor the Crown could take by 
titled to it, as he takes only propter escheat, and as the holding it to lx) 
defectum tonentis, and hero he had a personalty was out of tho question, his 
tenant, and had received his filio upon Lordship considered that the cestui quo 
admittance. His Honor observed, that, trust had failed, and that the devisee of 
if. there had been next of kin, a ques- the land had the benefit of the extinc* 
tion might have been raised, whether tion of the charge by the necessity of 
the testator did or did not intend that tho case. His Lordship observed, too, 
this sum of 2,000/. should have all tho that the money could not be raised by 
same qualities as if it had been personal the aid of the Court, who, though it 
estate at his death. There being no would assist the heir if there hod been 
next of kin, tho Crown took, by force of one, would not have lent itself to the 
its prerogative ; if real estate, because Crown. [As to which see above, p. 68, 
there was no customary heir, if person- n. (ry). 

olty, because there was no next of kin. (g) But see Tucker v. Kaycss, 4 K. 

On appeal [3 My. & K. 486,], Lord & J . 339.] 

Brougham considered that, though the (»•) Arab. 487, better reported 2 Ed. 
Crown might take personalty as bona 203. 
vacantia, it could not take real estate 
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held that these void legacies must sink into the estate, for the chapter xx. 
benefit of the devisee. It had been argued at the bar, he said, 
upon a mistake, as if the testator had intended, at all events, to 
take 10,000/. out of the estate ; whereas he meant the reverse. 

A sum not exceeding 10,000/. had put a charge upon the estate 
which could not take place. 

So, in Barrington v. Hereford , decided by Lord Bathurst; Harrington v. 
which, according to a very short statement by a reporter of a IIer€ f ord ' 
subsequent period (.*), seems to have been a bequest of 1,000/. to 
be laid out in land, in trust for B., charged with an annual sum 
to a charity. It is said that the M. It. gave it (/. e. the annual 
sum) to the residuary legatee, but that the Chancellor decided in 
favour of the specifio devisee, as arising out of the ostate. . Sir 
R . P. Arden , M. B., in Kenncll v. Abbott ((), said, “that Lord 
Bathurst first thought the heir entitled, upon the eases of Cruse 
v. Barley (?/), and Arnold v. Chapman; but afterwards his Lord- 
ship changed his opinion, and it is now perfectly settled, that if an 
estate is devised, charged with legacies, and the legacies fail, no 
matter how, the devisee shall have the benefit of it, and take the 
estate.” 

So, in Baker v. Hall (x), whero a testator gave to the minister Halccr v. Hail. 
or clergyman of a certain parish, for ever , an annuity or rent- 
charge of 35/., to be issuing out of a certain messuage, &c., for 
a charitable purpose, with a power of distress, lie then devised 
the premises, ( subject to the annuity,) upon certain trusts ; and 
devised all the rosidue of his real and personal estate not therein- 
before disposed of, upon other trusts. Tho question was, whethor 
the annuity, the devise of which was void, went to the residuary 
devisee, or to tho specific devisee of the lands. Sir IF. Grant said, 
that tho testator appeared to have expressly excepted the annuity 
out of the residue of his estate ; and could never have had it in 
contemplation that it should go, in any event, to the residuary 
devisee; and he decided that it sunk for tho benefit of tho 
specifio devisee. [It will bo observed, that tho annuity was not 
on exception out of the estato out of which it was to issue : that 
estate was devised subject to it ; in other words it was a mero 
charge. According to the law, as settled at the present day, 
there could not be a doubt that the residuary devisee would 
have no claim, for the authorities (y) clearly show that a de- 

U) 1 B. o. 0. 61. XIX. s. 6. 

It) 4 Ves. 811. U) 12 Vos. 497. 

(ti) 3 F. W. 20, stated post, Gh. [(y) Ante, p. 226. 



350 


DOCTRINE OF LAPSE, 


gbapteb xl [olaration of trust in favour of a charity avoids the devise of the 
legal estate ; a rent-charge, therefore, devised os in the above 
case, never could have existence, and consequently could not 
form the subject of claim by any person (s). 

In Cooke v. The Stationer 8* Company («), Sir J. Leaeh 9 M. It., 
distinguished between a charge and an exception ; and being of 
opinion, that the legacy, in tho caso before him, was a charge, 
held that the devisoo was entitled. Ho observed, that the devise 
being upon condition to pay tho legacies made no difference, 
being no moro than a chargo of the legacies; consequently 
Bland v. Wilkins (h) must bo considered as overruled. 

So, in Ridgicay v. Wootlliouse (c), wliero a testator devised real 
estate in trust for his wife for her life ; but in case his wife’s 
sister should reside with her, ho directed his trustees to retain 
out of the rents 100/. for every day of such residence, and pay 
tho same to a charity. Lord Lanydale , M. E., said : “ Tho di- 
rection to pay to the charity is void, and consequently tho direc- 
tion to retain, so far as it was intended to operate for the benefit 
of the charity, was also void, and had no effect ; and that pur- 
pose failing, I think the direction to retain must foil altogether.” 

The point under consideration was much discussed in Re 
^Cooper's Trusts (d), in which there was a specific devise on trust 
in the first place to raise a sum of money by sale or otherwise ; 
and, after raising as aforesaid, tho estate was to be in trust for 
the testator’s son and his issue ; it was then directed that the 
money should go to tho testator’s daughter for life, and after- 
wards to her children. Then followed a residuary devise. The 
daughter survived the testator, but diod without over having 
had a child. Sir W. P. Wood, V.-C., treated tho distinction 
between an exception and a charge as settled ; tho quostion was 
* to which head the case before him belonged. lie said ho “-did 
not find a case deciding that a gift so circumstanced as that had 
been held to be an exception ” (c). 


[(s) Tho remark in tho text also ap- 
plies to Lord Eldon' a observations, 3 
Dow, 215, 216. If tho trust of tho term 
had beeti to raiso money for charity, 
the teqn itself would have been void, 
and the esttfto discharged. 

(a) 3 My. & K. 262. 

U) Ante, p. 347. 

(c) 7 Beay. 437. 

Jfl 23 L^J\ Ch. 25, 4 D. M. & G. 
7tf7. See also Carter v. JIaswell , 3 J ur. 
N. S. 788, 26 L. J. Ch. 676 ; Tucker v. 
Ketym, 4 K. & J* 339 ; Sutcliffe v. Cole, 


3 Drew. 135 ; Ucpt install v. Gott, 2 J. 
k H. 449 ; He Clulotv's Trusts , 1 J. & 
II. G67, whore an accumulation of 
rents being stopped by statute, tho 
excess was held to sink in the estate. 

(<•) In Tucker v. Kayeml sup., the 
V.-C. said he still adhered to thls^ob- 
servation, which he oitod as follows : — 
“I do dbt find a single case in the 
books ifiherC' a, sum of money t& be paid 
ottt of ah' estate has oror been held to 
be ait exception.” Jho ydriatien is 
not immaterial : for in the subsequent 
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[These principles were applied by Sir R. Iundcr&ley, Y.-O., cnumg. 
without hesitation to the case of failure by lapse (/). Lapsed charge 

Where personal property is bequeathod to A. and the heirs of totho do? 
his body, and in oase of failure of issuo of A., thon to B., (which, visee - 
as is well settled, is an absolute gift to A., if he survive the tes- 
tator,) it is undetormiaod whether, if A. die without issuo in the to A. and the 
lifetime of the testator, tho gift to B. will take effect. If wo bMty,°4main- 
consider that the gift to A., if ho survive tho testator, is absolute 
only because the gift to B. is too remote, thon, it would scorn, death 0 / A. 
since questions of romotonoss aro to bo considered with regard 
to the state of facts at the death of tho testator, and not at tho 
date of his will (g), that the gift to B. is not open to tho ob- 
jection of remotoness, and is therefore good. In Broirn v. 

Higgs (A), Lord Ahanlcy seemed to entertain no doubt that tho 
gift to B. would toko effect, whether A. died without issuo or 
not ; but in Harris v. Davis (/), Sir J. K. Brace , Y.-O., thought 
such a gift bod.] 


The doctrine of lapse has been modified by tho act 1 Viot. Stat. 1 Viet, 
c. 26 in three important particulars. First, by s. 25, which pro- estate 
vides, “ That unless a contrary intention shall appear by the comprised in 
will, such roal estate or intorest therein as shall bo comprised tUmffcsbi^ 011 
or intended to be comprised in any devise in such will contained, dujlcd in 
which shall fail or bo void by reason of the death of tho devisoo devise, 
in the lifetime of the testator, or by reason of such devise being 
contrary to law, or otherwise incapable of taking effect, shall bo 
included in tho residuary devise (if any) contained in such will.” 

Under this enactment, tho gift of a sum forming an oxcoption 
out of real estate to a person who dies in tho testator’s lifetime, 
or the gift of which is void ab initio, [will enure for the benefit of 
tho residuary devisoo.] If, however, the will does not contain 
an operative residuary devise, or tho sum [excoptcd] affects thp 

[case of Heptimtall v. Gott (sup.) the that if a testator mokes a disposition 

V.-C., referring to Re Cooper 1 s Trust*, of tho money, in terms complete, in 

said, “ If any child had over been in favour of a person or persons in csso 

existenco, I apprehend that the prin- during his lifo, and legally competent 

ciplo of Arnold v. Chapman would nave to take, the V.-O. would hold tho coho 

applied," — i. c. that if tho daughter to be one of oxcoption. Sed qu. ; and 

ana her child had afterwards died in Sutcliffe v. Cole (inf.), which was a * 

the testator's lifetime, and the gift case of lapse, is contra, 

had thus failed by lapse, tho case would (/) Sutcliffe v. Vole, 3 Drew. 135.*' 

have been one or exception^ and that m Ante, p. 254. 

the charge wpuld not nave sunk for ^ (h) 4 Vcs. 717 ; and sec Maetinnon 

the benefit of the specific deviseo. *1. Teach, 2 Keo. 655 ; Bonn v. Penny, 

And it .appears, in fact, from tho 1 Mcr. 22, 23. 

V.-O.’* judgment in Re Cooper* 8 Trust, (i) 1 Coll. 416. 
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1 Viot. c. 26, 
s. 32. 
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not to lapse if 
devisee leaves 
issue. 


Sect. 33. 

Gift to testa- 
tor's child or 
other de- 
scendant who 
leaves issue 
not to lapse. 


Remarksupon 
1 Viet. o. 26, 
ss. 32 & 33. 


Whether same 
issue must be 
living at death 
of devisee and 
of testator. 


property comprised in tl^e residuary devise, [such sum falls to the 
heir. Of course the act has no bearing on the question whether 
the sum be an exception or simply a charge ; nor does it] apply 
to the class of cases first noticed, in which the gift of a sum of 
money charged upon land on a contingency, is defeated' by the 
failure of the event, (whether it bo the decease of the object before 
a certain age, or othorwiso,) and not by lapso. 

The next alteration in regard to lapse relates to devises in tail,, 
as to which s. 32 provides, “ That where any person to whom 
any real estate shall be devised for an estate tail, or an estate in 
quasi entail, shall die in the lifetime of tho testator, leaving issue 
who would be inheritable under such entail, and any such issue 
shall be living at the time of the death of the testator, such 
devise shall not lapse, but shall take effect as if the death of 
such person had happened immediately after the death of the 
testator, unless a contrary intention should appear in the will.” 

The third and remaining alteration concerns gifts to tho chil- 
dren or other issue of the testator, as to which s. 33 declares* 
“ That whero any person, being a child or other issue of the 
testator, to whom any real or personal estate shall be devised or 
bequeathed, for any estate or interest not determinable at dfr 
before the death of such person, shall die in the lifetime of tho 
testator, leaving issue, and any such issuo of such person shall 
be living at the time of the death of the testator, such devise or 
bequest shall not lapse, but shall take effect as if the death -of 
such person had happened immediately after the death of^the’ 
testator, unless a contrary intention shall appear by the will.” 

It will be observed that the words “ such issue,” occurring in 
s. 32, admit of application either to tho issue inheritable under 
the entail, surviving tho deceased devisee, or the issue inheritable 
under the entail generally, whether living at the death of the 
devisee or not. According to tho latter construction, if there be 
issue living at the death of the devisee or legatee, and also isstto 
living at the death of the testator, the requisition of the statute 
is satisfied, though the same issuo should not exist at both 
periods* Thus, if lands be devised to A. in toil, who dies in the 
testator’s lifetime, leaving an only child, and such child after- 
wards die in the testator’s lifetime, leaving issue who, or any 
of whom, survive the testator, the devise would, it is conceived, 
be preserved frpm lapse. In s. 33, however, there is more diffi- 
culty in adopting a similar construction ; for in this clause.the f 
words- “ such issue ” would seem in strict c6nstruction to apply 
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OSATTEBZl. 


But here, also, a liberal construction [has been] adopted (it), by 
considering the word “ issue” to be used os nomen oolleotivum, 
namely, as including every generation of issue, and not merely 
as designating the particular individual or individuals living at 
the death of the legatee ; so that tho existence of any person 
belonging to the same line of issue at the death of the testator 
will suffice to prevent the lapse. 

Of course the application of both those sections is excluded Enactment 
where tho devise in tail or tho gift to the tostator’s child or issue there gift 3 ply 
is expressly made contingent on tho event of tho devisoo or 
legatee surviving the testator ; for in such a case to lot in the jmstiTove? to 
heir in tail under s. 32 would be something moro than substitu- anofcllCP - 
tion : it would be to give the property to the heir in tail in an 
event upon which the testator has not devised it to the ancestor; 
and in such a case to hold the child or other descendant of tlio 
testator to bo entitled under s. 33, would bo in direct opposition 
to the language of the will. Nor, it is conceived, does the sta- 
tute touch the case of a gift to one of several persons as joint 
tenants; for as the share of any object dying in tho testator’s 
lifetime would survive to the other or others, such evont occa- 
sions no “lapse,” to prevent which is tho avowed object of both 
the clauses under consideration. The same reasoning applies to 
a gift to a fluctuating class of objects who are not ascertainable 
until the death of the testator, though made tonants in common. 

Thus, suppose a testator to bequeath all his porsonal estate to 
his children simply in equal shares, tho entire property will, as 
before the statute, belong to the childron who survive the testator, 
without regard to the fact of any child having, subsequently to 
the date of his will, died in the testator’s lifetime leaving issue 
who survive him (/). As gifts to the testator’s children as a 
class are of frequent occurrence, their exclusion from this provi- 
sion of tho statute will greatly narrow its practical operation. 

The reader will perceive that s. 33 does not substitute the sur- Under s. 33, 

viving issue for the original devisee or legatoc ; but makes tho gift dyiug^in^teH- 

to the litter take effect, notwithstanding his death in the tostator’s tutor’s lifo- 

° , time not sub- 

lifetime, in tho same manner as if his death had happened mi- stituted. 

mediately 'after that of the testator, [and whether it happened be- 


Jut. 

392. 


[(*) Be Farter, 1 Sw. & Tr. 
it. N.S. 354. But see Sugd. B. P. S. 


6 


{() Olney v. Bates, 3 Drew. 319; 
Browne v. Hammond , Johns. 210. 


J. — VOL. I. 


A A 



354 


DOCTRINE OF LAPSE. 


CHAPTER XI. 


S. 33 does not 
apply to ap- 
pointments 


[fore (in) or after (n) the date of the will, though not if it happened 
before the aot came into operation (o).] The subjeot of gift, 
therefore, will, to oil intents and purposes, constitute tho dhn 
posable property of the deceased donee, and as suoh [will either 
devolve on his representatives (p), or] follow the dispositions of 
his will so far as that will, according as it may be regulated by 
the new or tho old law, is capable of disposing and does dispose 
of after-acquired proporty (q). Hence occurs this rather novel 
result, that it cannot be predicted of any will of a doceased 
person, whose parent or any more remote ancestor is living, what 
may be the extent of property which it will eventually comprise, 
and no final distribution can be made pending this possibility of 
acoession. [The effeot of the section is to prolong tho original 
testator’s life by a fiction for a particular purpose; that purpose 
is to givo effect to tho will in which tho gift which would other- 
wise lapse occurs, and it only points out the mode in whioh that 
effect is to be given. Thus the subject of gift devolves with any 
obligation to which, under that will, it would have been subject 
in the hands of tho deceased donee if ho had actually survived ; 
as, on obligation to compensate othor legatees under the some will, 
disappointed by his assertion of rights that defeat their lega- 
cies (>•). But the fiction does not prolong the life generally for 
other purposes. Thus, an agreement to settle property which 
should como to tho deceased donee (testator’s daughter) “ during 
coverture,” was held not to inolude proporty whioh hod so como 
to her only by this fiction (.*). And if the deceased donee was 
a married woman, whose husband also died before the testator, 
her will made during coverture would not, it should seem, by 
virtue of suoh fictitious prolongation of life, acquire any validity 
which did not otherwise belong to it (<). 

It has been decided that s. 33 does not prevent the lapse of 
property appointed by will under a power to appoint in favour 


[(*w) Mower v. Orr, 7 Hare, 473; 
Winter v. Winter , 6 Haro, 306 ; Wisdcn 
v. Wisden, 2 Sm. & Gif. 396 ; Sark- 
worth v. Young , 4 Drew. 1. 

(«) Johnson v. Johnson, 3 Hare, 157; 
Skinner v. Ogle, 4 No. Gas. 74, 9 Jur. 
432. 

(o) Wild v. Reynolds , 5 No. Ca. 1 ; 
Winter v. Winter , 5 Hare, 314. 

(p) Winter y. Winter , Wisden v. 
Wisden } supra. 


(f/j Mower v. Orr, Johnson v. John- 
son, supra. 

(r) FickersgiU y. Rodger , 5 Ch. D. 
163 ; seo further as to this case, post, 
Ch. XIV. 

(s) Tearce v. Graham , 32 L. J. Ch. 359. 
But the subject of bequest has been 
held liable to probate duty as part of 
the deceased donee’s estate, Kerry's 
Executors v. The Queen , L. R.,- 4 Ex. 27. 

(1) See the doubt expressed, Re 
Mason's Will , 34 Beay. 497, 498. 
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[of particular objects, where, by the instrument creating the chatter xi. 
power, the property is disposed of in default of any appointment 
being made •(«) ; but that it does provent lapse where the power P° wcr - 
is general, although thero may bo a disposition in dofault of 
appointment (#).] 

[(») Oriffitht y. Gale, 12 Sim. 327, (j) Eecles v. Chetjnt, 2 K. & J. 676.] 

334. 
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( 356 ) 


CHAPTER XII. 

GIFTS WHEN VOID FOR UNCERTAINTY. 

I. Getieral Doctrine . cupancy of lands, and of Mis - 

II. Uncertainty as to Subject of Dispo - nomcr generally as to Subjects or 

sition . Objects. 

III. Uncertainty as to Objects of Gift. V. What Words are sufficient to create a 

IV. Effect of Mistake in Locality or Oc - | Trust. 


CIIAPTEB XIX. 


Indulgence* 
shown t.o tes- 
tators in tlio 
construction 
of wills. 


Ilcir or next 
of kin not to 
bo ousted on 
conjecture. 


I. — In the construction of wills the most unbounded indulgence 
has been shown to the ignorance, unskilfulness, and nogligence of 
testators : no degree of technical informality, or of grammatical 
or orthographical error (a), nor the most perplexing confusion in 
the collocation of words or sentences, will deter the judicial 
expositor from diligently entering upon the task of eliciting from 
tho»contonts of the instrument the intention of its author, the 
faintest traces of which will be sought out from every part of the 
will, and the wholo carefully weighed together (h ) ; but if, after 
every endeavour, he finds himself unable, in regard to any mate- 
rial fact, to penetrate through the obscurity in which the testator 
has involved his intention, the failure of the intended disposition 
is the inevitable consequence. Conjecture is not permitted to 
supply what the testator has failed to indicate; for as the law has 
provided a definite successor in the absence of disposition, it 
would be unjust to allow the right of this ascertained object to be 
superseded by the claim of any one not pointed out by the tes- 
tator with equal distinctness. The principle of construction hero 
referred to has found expression in the familiar phrase, that the 
heir is not to be disinherited unless by express words or ncoes- 
sary implication; which, however, must not be understood to 
imply that a greater degree of perspicuity or force of language is 
requisite to defeat the title of the heir to the real estate of a tes- 
tator, than would suffice to exclude the claim of the next of kin 


(a) See 3 Keb. pi. 49, 23; [Henniker 112; Langley v. Thomas , 6 D. M. & G. 
v. Henniker , 12 Jur. 618 ; but see 646. 

Jackson v. Craig , 20 L. J. Ch. 204, 16 (6) See Minshull v. Minshull , 1 Atk. 

Jur. 811 ; Baker ▼. Newton , 2 Beav. 410.J 
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as the successor to the personalty ; for though undoubtedly, on 
some points, a difference of construction has obtained in regard 
to these several species of property, that difference is ascribablo, 
rather to the diversity in ’their respective nature and qualities, 
than to any disparity of favour towards the claims of the heir and 
next of kin. 

In modem times instances of testamentary gifts being rendered 
void for uncertainty are of less frequent occurrence than formerly ; 
which is owing probably, in part, to the more matured state of tho 
doctrines regulating the construction of wills, which havo now 
assigned a determinate meaning to many words and phrases once 
considered vague and insensible, and in part to tho more prac- 
tised skill of the Courts in applying these doctrines. Hence tho 
student should be cautioned against yielding implicit confidcnco 
to any early cases (c), in which a gift has been held to bo void 
for uncertainty, tho principle whereof has not been recognised in 
later times. 

To the validity of every disposition, as well of personal as of 
real estate, it is requisite that there be a definite subject and 
object; and uncertainty in either of these particulars is fatal. 


II. — A simple examplo of a devise rendered void by uncer- 
tainty as to the intended subject-matter of disposition, is afforded 
by the early case of Bowman v. Milbanke (rf), where tho words, “ I 
give all to my mother, all to my mother,” were adjudged insuffi- 
cient to carry the testator’s land to his mother, as it was wholly 
doubtful and uncertain to what tho word “ all ” referred. 

In Mohan v. Mohan (<?), the will consisted merely of these 
words : “ I leave and bequeath to all my grandchildren, and share 
and shore alike.” By a codicil the testator appointed cortain 
persons to be trustees for his grandchildren and nieces : Sir T. 
JPlumer , M. It., held that this was too uncertain to create a deviso. 
It had been contended that the whole difficulty would be removed 
by the transposition of the word “ all,” which, in its present 


(r) Pride v. Atwiehe , 1 Keb. 692, 
764, 773; Trice v. Warrm, Skinn. 266, 
2 Eq. Ga. Ab. 356, pi. 2. 

(rf) 1 Lev. 130, Sid. 191, T. Itaym. 
97 ; but in another early case (Taylor 
v. Webby Styles, 301, 307, 319 ; S. C. nom. 
Marretx.Sly , 2 Sid. 76), the words, “I 
make my cousin, Giles Bridges, my 
sole heiry and my executor,” were held 
to constitute the cousin devisee in fee of 
the testator’s lands: it being observed, 
that the testator not only made him his 


heir, but his executor also ; and if he 
should not have tho lands, the word 
“heir” was nugatory, for, by being 
executor only, he should havo the goods. 
[As to which, see Ch. XVIII. s. 1, in 
notis.] Tho word “heir” was said to 
imply two things: first, that he should 
have the lands ; secondly, that ho should 
have them in fce-simplo. [Seo also 
Tarter V. Mcksoiiy 1 D. J. & S. 177, 
“ I acknowledge A. to be heir.”] 

(a) 1 Sw. 201. 
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ciiaptkii xii. situation, was without effect, tho word “ grandchildren” inolud- 
ing all who correspond to that description ; but his Honor ob- 
served, that there was uncertainty both in the subject and object 
of the bequest, and tho Court could not transpose words for the 
. purpose of giving a meaning to instruments that had none. 
Remark as to To authorize the transposition of words, it is dearly not enough 
of words. 10n (ns hereafter shown (/) ) that they are inoperative in their actual 
position : they must be inconsistent with the context. In the 
case just stated tho word “ all,” though silent where the testator 
had placed it, was not repugnant ; and it is observable that the 
transposition of tho word “ all,” oven if justifiable, would not, 
according to Bowman v. Milbanke , have supplied a definite sub- 
ject of disposition. 

“ After lega- [But where, after giving several legacies, the will proceeded, 
piiid, i°icavo “ after these legacies and my funeral expenses are paid, I leave 
due\icldiif" s ^ or without any power or control of her husband ; 

pass. in case of her death to be equally divided amongst her children 

or grandchildren : ” this was held by Sir J. Bacon 9 V.-C., to be 
• a good gift of tho residue to A. (#).] 

Gift of an in- Where the intended subject-matter of disposition consists of 
void; 40 lart an indefinite part or quantity, the gift necessarily fails for un- 
certainty. On this principle, a bequest of 46 some of my best 
linen” (A), [or “of a handsome gratuity to each of my exe- 
cutors” (i),] has been held void. 

—except [But a distinction seems to be token when the will furnishes 

wtooftowill som0 gr 0U11( | on w hich to estimate the amount intended to be 
grounds for bequeathed. Thus, in Jackson v. Hamilton (j) 9 where the tes- 
amount. 8 tator directed his trustees to retain a reasonable sum of money to 
remunerate them for their trouble , it was referred to the master to 
Bequest for ascertain what would bo a reasonable sum. So, where the 
At^fanin 0 - bequest is for the maintenance, support, and education of on 
f ood°thou ! h * n ^ antj or ^ or fk 0 maintenance and support of an adult person, 
no sum spe- although no amount bo specified, the Court will determine the 
amount to bo applied for that purpose (k). And a bequest of 
“ 3,000/. or thereabouts,” to be raised by accumulating annual 
income, has been held good : tho words M or thereabouts” being 
considered as used only to meet the difficulty which would arise 

[(/) Ch. XVT. s. 2. (A) Broad v. Sevan, 1 Russ. 611, n.; 

{ff) Be Bassett's Estate , L. R., 14 Pride v. Books, 2 Bcav. 430; JCilvington 
Eq. 64.] v. Gray, 10 Sim. 293; Batt v. Anns, 11 

(k) Beck v. Halsey , 2 P. W. 387. L. J. Ch. 62; Thorp v. Owen, 2 Hare, 

f(i) Juhher v. Jobber, 9 Sim. 603. 610; Pcdrotti's Will, 27Beav. 683; and 

\j) 3 J. & Lat. 702. see 1 Sim. N. S. 103, and other eases 

noticed along with the above, post. 
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[in accumulating up to the exact limit, and to render any little auras xn. 
excess, occasioned by tho addition of an entire dividend, subject 
to the same disposition as the specified sum (/). So, where a — for found- 
Scotch testator expressed a wish (in effect) to establish in Dundee “ 8 a soho ° 1, 
a hospital for one hundred boys, liko, but less than, Heriot’s . 

Hospital, but omitted to say how much was to be appropriated 
for the purpose, it was held in D. P. (hi), that tho testator had 
sufficiently defined his object to enablo tho Court to determine 
the amount required for it. And where a testator creates a trust 
for the repair of an oxisting tomb (h), or even for tho building of 
a new one (o), although this, as already noticed (]>), is a void 
trust, the Court will determine what would have been required 
for it, if a determination on that point is needed in order to give 
proetioal effect to other ports of the will (q). 

A bequest of a sum “ not exceeding ” 100/. (/•), or of “ 50/. or 
100/.” (*), will be construed in a manner most beneficial to the 
legatee, and is, therefore, a good gift of tho wholo 100/. ; and a Wliero tho 
bequest will not bo void for uncertainty, merely bocause the difforcntiy 
amount is differently stated in different parts of tho will, if the 8ttttod * 

Court can collect that one statement was evidently a mistake, 
evon though tho mistake bo contained in tho very words of 
gift (00 

An instance of uncertainty in tho subject of gift occurred in Uncertainty 
Jones d. Henry v. Hancock , which underwent much discussion (w). tho dcvLco*^ 
The testator devised lands to his daughter, Ann Henry, for to take, 
life, with remainder to her first and other sons in tail male, re- 
mainder to his other daughter Frances. The devise to Ann was 
upon condition that she married a man possessed of a property 
at least equal to, if not greater than, tho one ho left her. Tho 
testator then proceeded as follows : “ And if she marries a man 
with less property than that, in that case I leave her only as 
much of mine as shall bo equal to the property of tho man sho 
marries; and all the remainder of my property shall imme- 


[(f) Oddie v. Brown, 4 De G. & J. 
17a, dies. K, Bruce , L. J. 

(mi) Magistrate* of Dundee v. Morris , 
3 Macq. 169; see also Adnam v. Cole , 6 
Bcav. 353. 

.(#/) Fish v. Att.-Gen., L. R., 4 Eq. 
521 ; Re Birkett , 9 Ch. D. 676; Fowler 
y. Fowler , 33 BeaY. 616, contra, must 
bo considered overruled. 

(o) Mitfdrd v. Reynolds, 1 Phil. 185. 
\p) Ante, p. 211, n. [h). 

(q) See Chapman y. Brou n, and other 


cuhch presently stated. 

(/■) Thompson v. Thompson, 1 Coll. 
395 ; Cope v. Wilmot , 1 Coll. 396, u. ; 
Gough v. Bull, 16 Sim. 45. 

(«) Scale v. Scale, 1 P. W. 290 ; and 
see Haggar v. Neatly , Kay, 379. 

(f) Fhilipps v. Chamberltdnc, 4 Yes. 
60.] 

(m) 4 Dow, 145. Sec Gibbon v. liar - 
mcr, 2 Roll. Rep. 425; Hoffman v. Han- 
key , 3 My. & K. 376, post; [Rickards 
v. Rickards , 2 Y. & C., C. C. 419.] 
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common. 


diately pass over and be given up to my second daughter Frances 
Henry, to whom, in that case, I bequeath it.” It was held 
in D. P., that the devise over was void for uncertainty, as the 
speoifio portion or shore so given over did not appear in the will 
itself. On delivering the opinion of the Judges, Qtbba, G. J., 
said, “ The will gives over an uncertain part, not specifying the 
lands if to be held in severalty ; or, if this should be considered 
ns an undivided portion in the whole, it cannot be discovered 
from the will what that portion is. It has hardly been con- 
tended, that anything was given over in severalty ; but it was 
contended, with more colour, that the person to take the excess, 
beyond the husband’s property, would bp tenant in common with 
Ann, of a moiety or some other given shore. It is impossible to 
put the cose upon any other ground than this : a portion is given 
over, and it cannot be a portion to be held in severalty. The 
only way then is, that the person to take the excess shall have 
some undivided portion of the whole ; and if the devise dofines 
what that interest is, it will be sufficient to give its objects the 
benefit of it. But wo think that tho devise does not define 
any specific interest which the object of it can take. The only 
ground upon which this con be contended to be a tenanoy in 
common, which supposes some speoifio share, is, that it may be 
loft to a jury to decide according to the values. The inconve- 
nience and confusion which would rosult from this is obvious ; 
different juries would set different values on tho respective pro- 
perties of the husband and wife : and the valuation must be 
made too at the period of the marriage, and at any distance of 
time a jury might be called upon to say what was the value of 
the property. It would not only be difficult, but in some cases 
impossible, to ascertain tho value in this way. Our opinion, 
however, does not rest on the inconvenience and confusion, but 
on the principle of law, that such a devise is not sufficient to 
create a tenancy in common. If it wore so, it must be upon the 
marriage of Ann ; and all the consequenoes of a tenanoy in 
common must then have taken place.” “ They must have been 
capable of being separately sued in all real actions, and in ac- 
tions of ejectment, a modem proceeding which has come in the 
place of real actions. Now, in evoiy real action, though wo do 
not know from the writ, it must appear in the declaration what 
is the specifio interest in question, how the title is derived, and 
what the preoiso interest is; but here there is no such thing. 



UNCERTAINTY AS TO TIIE SUBJECT. 


361 


At the time of Ann’s marriage it could not be collected from the 
will what the specific interest was. If they were in the situa- 
tion of tenants in common, see how they could answer : a cre- 
ditor, who has a demand against one of them, institutes his suit, 
and proceeds to get the lands by clegit. He has judgment for a 
moiety of the share, and the sheriff is directed to deliver a moiety. 
But the share must appear in order to enable the sheriff to 
deliver the moiety; and no case has ever occurred where tlio 
difficulty has been cast on the sheriff to ascertain tho share. 
And there is no instance of a tenanoy in common where tho 
extent of the interest could not be ascertained from the instru- 
ment creating it. This difficulty, too, presents itself: tenants 
in common have each a right to a writ of partition. The writ 
does not state the share, but in the declaration the preciso inte- 
rest is stated.” 

[But a devise to two persons in such shares as should bo de- 
termined by (blank), would make them tenants in common in 
equal shares (#). On tho same principle an equal division is 
made where tho donee of a power of distribution foils to exer- 
cise the power (y) ; or where the gift consists of a genoral 
direction that the legatees should “participate” (s).] 

And (a) where tho gift comprises a definite portion of a larger 
quantity, it is not rendered nugatory by the omission of the tes- 
tator to point out tho specific part which is to form such portion, 
the devisee or legatee being in such case entitled to select ; by 
which means the subject of the gift is reducible to certainty; and 
id certum est quod certum reddi potost is a settled rule in tho 
construction ef wills. Thus, if a man doviso two acres out of 
four acres that lie together, it is said that this is a good devise, 
and the devisee shall elect (/>). 

So, if a testator devise a messuage, and ten acres of land sur- 
rounding it, part of a larger number of acres, the choice of such 
ten acres is in tho deviseo (c). 

[Again, where a testator devised the residue of his property to 
his wife for life, “ reserving to her power to will away any port” 
of it at her death, with a gift to his daughter of what his wife 

[(#) Robinson v. Wheelwright Bear. (/>) Grace Marshall's case , Dy. 281 a, 
214. n., 8 Vin. Abr. 48, pi. 11. 

(g) Salisbury v. Denton , 3 K. & J. (c) See Hobson v. Blackburn , 1 My. 
029. & K 574 ; {Jacques v. Chambers, 2 Coll. 

( 2 ) Liddard Y. Liddard , 28Beav. 266. 441 ; Duchmanton v. Duckmanton , 5 H. 

See also Greville v. Grevillc, 27 Beav. & N. 219 ; Millard v. Bailey, L. It., 1 
ft94.] Eq. 378. 

[a) Peck v. Halsey , 2 P. W. 387. 
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OHAPTKB XII 


Gift of dose 
A., testator 
having two oi 
that name, is 
void. 


Gift over of 
what legatee 
has not dis- 
posed of, hold 
too indefinite. 


[should not dispose of; it was argued that it was clear the testator 
did not intend the powor to oxtend to the whole, and so to dis- 
inherit his daughter, and that no limits being defined, the power 
was void for uncertainty ; but it was hold that the powor ex- 
tended to the whole estate (d). So a trust to permit the testator’s 
wife “ to appropriate absolutely to herself such parts ” of his 
plate as she should desire to possess, has been hold to give the 
widow tho whole of the plato (e). But where a testator be- 
queathed his household property on trust for sale, “ except such 
articles as his wifo should wish to retain for her own use, which 
he thereby empowered her to appropriate,” it was said that this 
intimated a confidence that the wife would make some selection, 
and would not take the whole ; though to what extent short of 
that is not very clear (/).] 

But, if a testator having two closes called Whiteacre, devises 
(not one of his closes, but) his close called Whiteacre, this does 
not entitle tho devisee to take either of tho closes at his pleasure, 
but the uncertainty as to which is intended, renders the devise 
void (fj ) ; [and if he make a general devise of all except the close 
called Whiteacre, there being two of that name, the exception is 
uncertain, and tho general devise will bo read as if it contained 
no exception (//). But where a testator bequeathed all his property 
in the Austrian and Russian funds, “ and also that vested in a 
Swedish mortgage,” the testator having several Swedish mort- 
gages, they wero all held to pass (/). And where a testator 
having five leasehold messuages in L., comprised in four leases, 
bequeathed “ his four leasehold messuages in L.,” it was held that 
all five messuages passed upon a context somewhat favouring 
that construction (/.*)]. 

A bequest of what shall remain or be left at the decease of 
tho prior legatee (/), [or of what the legatee is possessed of at 


[(rf) Cooke v. Far rand, 7 Taunt. 122. 
(e) Arthur v. Mackinuon, W. N. 
1879, p. 93. 

(/) Kennedy v. Kennedy, 10llnre,438. 
In Davis v. Davis, 1 H. & M. 25o, tho 
donee of a power to distribute plate, 
&c., being ulso one of tho objects, 
allotted tho largest share to himself, 
and this was upheld. Sec also livid v. 
Reid, 30 Bcav. 389.] 

(y) Richardson v. I Cat son, 4 B. & Ad. 
798 ; but evidence is admissible to re- 
move such an ambiguity; sec next 
Chapter. 

[(A) Blundell v. Gladstone ,14 Sim. 83, 
better reported 8 Jur. 301. But the 
devise was, in fact, of oil (except W.), 


“including trust estates,” and W. 
was given to A. ; and the decree was 
reversed, 3 M. & Gord. 692, on tho 
ground that one of the two properties 
called W. being vested in the testator 
as trustee, it was to bo presumed 
that he meant the other to pass by the 
particular devise. 

(<) Richards v. Battehon, 15 Sim. 501. 

(A) Sampson v. Sampson, L. R., 8 Eq. 
479. 

(/) Bland v. Bland, 2 Cox, 349;] 
Wynne v. Hawkins, 1 B. C. C. 179; 
Bushman v. Filliter , 3 Ves. 7; Wilson v. 
Major, 11 Ves. 205 ; [Berry v. Merritt , 
L. R., 18 Eq. 152. 
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[the time of death (m), or of what ho does not want (//), or does 
not spend (0), or of what ho can transfer (p), or what ho can save 
out of his yearly income (q)> or of what remains undisposed of , or 
is not disposed of by deed or will (r), or of the “bulk” of certain 
property ($), or a gift over of the whole legacy in case of the 
death of the prior legatee intestate (/), is void for uncertainty]. 

Some of those cases certainly had special circumstances, and 
the indefiniteness seems not to have been invariably considered 
to be such os to invalidate the gift (it). At all events expressions 
of this nature are capable of explanation, whore the property, or 
port of it, consists of household furniture, or other articles of a 
perishable nature, by considering those words as referring to the 
expected diminution of tho property by the use and wear of the 
first taker. [Neither would there be any uncertainly as to tho 
subject of the gift over in any bequest of specific chattels capablo 
of identification. The point, however, is unimportant ; for the 
gift over would be* void on another ground, namely, its repug- 
nancy to the prior gift (a). 

But where] property (whatover bo its nature (y) )is expressly 
limited to the first taker for life, there is not, it is believed, any 
caso in which such expressions liavo been held to render tho ulti- 
mate gift void, [comprising as they then do tho wholo corpus]. 
Thus, in Cooper v. Williams (z), [tho testator gave personal pro- 
perty to his wife for life, and what she had left at her death to 
his next of kin, and it seems to have been thought that tho gift 
over was good]. So in Gibbs v. Tail (a), where a testator be- 
queathed a residue to his wifo and her assigns, and directed her 
to apply tHrinterest and proceeds thereof for her own use and 
benefit, and after her decease or marriage ho gave uliat should be 
remaining of such residuary monies to other persons, no objection 


[(/«) AIL- Gen. v. 1 Tall, 1 J. & W. 
158, n., 2 Cox, 355 ; Pope v. Tope, 10 
Sim. 1. 

(») Sprangc v. Barnard , 2 B. C. C. 
587 ; Hudson v. Bryant , 1 Coll. 681 ; it 
seems that Upwcll v. Halsey , 1 P. W. 
65 1 , cannot now be considered law ; sco 
per Lord Loughborough, 2 Vca. jun. 532, 
and per Sir E. Sugden , 1 LI. & G-. 208. 
(o) Henderson v. Cross, 29 Bcav. 216. 
\p). Flint v. Hughes , 6 Bear. 342. 

(q) Cowman v. Harrison, 17Jur. 313, 
22 L. J. Oh. 993. 

(r) Bourn Y; Gibbs, 1 B. & My. 614; 
Boss ▼. Boss , 1 J. & W. 154 ; Bull v. 
Kingston, 1 Mar. 314; Grcyy. Montague, 
2 Ed. 205, 3 B. P. C. Toml. 315 ; Phil- 
lips v. Eastwood, 1 LI. & G. 270 ; Wat- 


kins v. JFUliams, 3 M. & Gord. 622 ; 
Be Yalden, 1 D. M. Sc G. 53 ; Bowes v. 
Goslctt, 27 L. J. , Ch. 24 9, 4 Jur. N. S. 17 ; 
but sco Borton v. Barton , 16 Sim. 652. 

(s) Palmer v . tihnmonds, 2 J) row. 221. 

(t) Cnthherl v. Barrier, Jac. 415; 
Green v. Harvey, 1 Hare, 428 ; Bade v. 
Bode, 5 Mad. 118 ; JAghthournc v. Gill, 
3 B. P. C. Toml. 250 ; Wcale v. Ollive, 
32 Bcav. 421.] 

(a) J Duhamel v. Ardor in, 2 Ves. 162 ; 
Hands v. Hands, 1 T. R. 437, n. 

[(*) See Ch. XXVII. 

(y) Except “ consumable” articles, 
sco Andrew v. Andrew, 1 CoU. 690 ; 
and Ch. XXVI. ad fin.] 

(r) Fro. Ch. 71, pi. 64. 

(«) 8 Sim. 132. 


C1IAFTEB XII. 


Whether tho 
same rule 
holds as to 
specific chat- 
tels. 


Gift of what 
remains at tho 
decease of A. 
good whero 
A. takes for 
lifo only. 

Gibbs v. Tail. 



361 


CHAPTER XII. 


Constable v. 
Bull. 


Gift of what 
shall be left 
preceded by a 
power of de- 
position. 

Surman v. 
Surman. 


Lancashire v. 
Lancashire. 


GIFTS WHEN VOID FOR UNCERTAINTY. 

seems to have been advanced to the validity of the gift on the 
ground of uncertainty. 

[Again in Constable v. Bull (b)> there was a devise and be- 
quest of all the testator’s real and personal estate to his wife for 
her solo and separate uso and benefit, " and at the decease of my 
wife whatever remains of my said estate and effects to go” to 
certain other persons. Sir J. K. Bruce , V.-C., said, the only 
question seemed to be whether the words “whatever remains of” 
had the effect of preventing the gift to the widow from being 
construed os a gift of a life interest, for that without these words 
the subsequent bequests would have the effect of so reducing 
the interest given to the widow : that there were several mean- 
ings capable of being rationally attributed to these words which 
would be inconsistent with the construction giving to the widow 
the powor of disposing of the property, and that he thought the 
gift over was good. This construction was approved and fol- 
lowed by Sir C. Ilall in Bibbens v. Potter (c).] 

If tho gift of what shall be left is preceded by a power of dis- 
position or appropriation reserved to a trustee or prior legatee 
in favour of particular objects, the expression evidently points 
at that portion of tlie property which shall be unappointed or 
unappropriated under tho power. As in Surman v. Surman (</), 
where a testator bequeathed his personal estate to his wife for 
life or widowhood, with a power to her to apply the same to her 
own benefit and the maintenance of A. and B. during minority ; 
and at her decease or second marriage, he gave the same, or so 
much as should then remain , to certain persons ; this was held to 
bo a good bequest of the personal estate unapplied 1 to the pre- 
scribed purposes. 

[So, in Lancashire v. Lancashire (<?), a testator dovised all his 
real and personal estate to trustees, and directed them to apply 
the income for the maintenance of A. till she attained the age of 
twenty-one or married, and then to convey and settle such port 
as they should think proper on A. for life, with remainder to 
her children, with remainder, in default of children, to B. in 
fee; and as to such part or parts of the trust estate as his 
trustees should not think proper to settle as aforesaid, upon 

[(6) 3 Do G. k S. 411 ; see also Bor- (d) 5 Mad. 123; [Scott v. Josselgn, 26 
ton v. Bor ton, 1C Sim. 552 ; Be Stringer’s Beav. 174 ; Be Sanderson’s Tt ust , 3 K. & 
Estate, 6 Ch. D. 1. But sco Flint v. J . 497 ; but Beo Gude v. Worthington, 3 
Hughes, 6 Beav. 342. Dc G. & S. 389, which seems contra, 

(r) 10 Ch. D. 733. In Be Adams, but the grounds of the decision do not 
14 W. B. 18, “all remaining” dearly appear. 

referred to the provious legacies.] (*) 2 Phil. 657, 1 Do G. & S. 288. 
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[trust to convey, assign and transfer tho same to A. absolutely. 
A. died before the trustees mado any settlement, and Lord 
Cottenham , affirming the decision of Sir J. K. Bruce , V.-C., held, 
that the power to make a settlement had determined, and that 
the heir of A. was entitled to the wholo of the real property to 
the exclusion of B. And tho same principle would seem to 
apply where tho power is general (/). 

It will be observed, that in those cases tho words seemed or 
were considered to provide for carrying over everything that 
was not disposed of under tho power, and, consequently nothing 
having been disposed of, tho ultimato limitation carried the 
whole subject of gift. The next two cases, howover, seem to 
show that if the words are such as to point to a division into 
parts, and to amount to a gift of tho individual parts, then, if ono 
of the parts cannot bo ascertained, tho logatoo of the other port 
is nocessorily disappointed, since his part is undetermined, and 
the words are not sufficient to carry the wholo to him. 

Thus, in Jcrningham v. Herbert (#), tho testatrix gave to A. 
such of her jewels as should at her docease bo deposited with 
Messrs. It., and gavo the rest of her jewels to B. At her decease 
there wero no jewels deposited with Messrs. It., and Sir J. Leach , 
M. It., said that the will contained no presont gift of tho jewels, 
but referred to a future act to bo done by tho testatrix in ordor 
to complete her gift, and that act being prevented, the intended 
gift wholly failed. Again, in Boyce v. Boyce (A), whero the 
testator devised certain houses in S. to trustees upon trust for 
his wife for life, and after her decoaso upon trust to convoy to 
his daiy htfr M. in fee such one of tho houses as she should choose, 
and to convey and assuro all the othors which M. should not 
choose to his daughter C. ; M. having died in the testator’s life- 
time, Sir L. Shadwell , V.-C., said it was only a gift of the houses 
that should remain, provided M. should choose one of them, that 
no choice had been or indeed could have been made by M., and 
therefore the gift in favour of C. failed. 

Where the bequest is of tho residue or surplus of a specified 
fund remaining after providing for an object which is illegal or 
unattainable, and the exact amount to be laid out on which is 
not specified, the bequest is necessarily void for uncertainty, 
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[(/) See Cooke v. Farrand , 7 Taunt. (g) 4 Russ. 388. 

122, 2 Marsh, 431 ; Calvert v. Johmton t (h) 1G Sim. 476. 

3 K. & J. 659, 660. 
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[unless the purpose is such and so defined that the Court can de- 
termine what would have been the proper amount to be expended 
had the object been legal or attainable, or unless (according 
to some reoent cases) the bequest of surplus carries with it all 
that is not otherwise effectually disposed of. Thus in Chap* 
man v. Broun (/), the testatrix, after giving somo legacies, gave all 
the residue of her real and personal estate to her executors to be 
applied for the purpose of building or purchasing a chapel where 
her executors should think it was most wanted, and if any over- 
plus should remain from purchasing or building the same, she 
directed it to bo applied to such charitable uses as her executors 
should think proper. The bequest for the chapel being void, 
Sir W. Grant , M. R., declared that the gift of the overplus was 
void also, since the amount could not bo ascertained. “lie 
thought it impossible to frame any direction that would enable 
the master to form any idea as to what would have been proper 
to expend upon the chapel. If the testatrix had pointed out 
any particular place, that might have furnished some ground of 
inquiry as to what size would bo sufficient for tho congregation 
to be expected there, but the gift in question was so entirely in- 
definite, it was quite uncertain what the residue would have 
been.” Again, in Att.-Gen. v. Hinxman (/.*), there was a devise 
of a house to be used as a school for poor persons of the parish 
of W. ; tho executors were directed to put tho houso in repair, 
and to invest a sum of money in stock in the name of the 
minister, churchwarden and overseers, who were to apply tho 
dividends for the purposes of tho school, and to apply the surplus, 
if any, after payment of the expenses of tho school, among 
poor parishioners of "VV., as the trustees should think fit. The 
doviBe of the house for the school being void, and tho first trust 
declared of the stock having consequently failed, Sir T, Ptumcr f 
decided that the gift of the residuo of the surplus dividends, 
being u s nascertainablo, was void. Again, in Limbrey v. Gim % (/), 
where a testator bequeathed 7,000/. upon trust to pay the ex- 
penses of the testator’s funeral and monument, and of building 
eight almshouses on a particular piece of ground, and to apply 
the residue to the trusts directed of a legacy of 8,000/., which 
he bequeathed upon trust out of the income to pay certain 
weekly sums to the poor persons in the almshouses, to purchase 


[(*) 6 Vcb. 404. 

(A-) 2 J. & W. 270; and see Att.- 
Gen, y. Davies, 9 Yes. 635 ; Att,-Gen, 


v. Gould in g, 2 B. C. C. 428. 
(/) 6 Mad. 161. 
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[a quartern loaf for twenty other poor persons, and to keeping 
the almshouses in repair, and to apply the residue in distribution 
of bread as therein mentioned; Sir J. Leach held that the 
residue of each sum was unaseortainable, by reason of the gifts 
to the prior objects failing, and the gift of both residues there- 
fore void. 

But if the testator has so defined his objoct as to furnish fair 
and reasonable data the Court will determine the amount which 
ought to have been expended on it if it had been legal, and thus 
at the same time ascertain tho amount of tho surplus. Thus 
in Mitfonl v. Reynolds (m) tho testator, after several bequests, 
directed the purchase of a particular piece of land, and tho con- 
struction of a vault for tho bodies of himself and his parents 
and sister, and of a monument, the expense of which purchase 
and construction was to bo met and provided for from tho sur- 
plus property aftor payment of debts and legacies. Tlion came 
a bequest of tho remainder of his property to a valid charitable 
purpose ; and it was held by Lord Lyndhurst that assuming the 
prior object to bo void, yet it was not so uncertain as to the 
amount that would be required for it as to vitiate tho gift to tho 
charity. lie thought the difficulties which existed in Chapman 
v. Brown had no existence hero. The place was defined, tho 
voiy spot pointed out, and the extent required for tho purchase ; 
there was no difficulty in directing a reference to the master for 
the purpose of ascertaining what would bo a proper sum to 
carry that intention of the testator into effect. That sum being 
once ascertained, would be deducted from the residue, tho 
amo unt of, which would then bo rendered certain (m). 

So muFfcA vT Alt. -Gen. ( 0 ), where a testatrix bequeathed 1,000/. 
to the rector and churchwardens of a parish and their successors 
upon trust to apply such part of the dividends as should from 
time to time be required in keeping in repair her family grave, 
and to pay or divide the residue of the said dividends at 
Christmas in every year for ever, among tho aged poor of the 
parish ; Sir W \ P. Wood, V.-C., cited Mitfonl v. Reynolds and 

[(*») 1 Phil. 185, 700. charitable gift, Shaduell , V.-C., after- 

(fi) The L. C. held that tho dircc- wards thought himself bound to hold 
tion as to the monument, &c was a that the prior purpose having failed 
disposition of an integral part of tho through tho refusal of the owner to 
residue, and that the “ remainder ” sell the land, the whole residue was 
was what was left of such residue after well given to tho charity, 16 Sim. 105. 
building the monument, 1 Phil. 199. (o) L. 11., 4 Eq. 521. See also Re 

But owing to the peculiar wording of Rigby' a Trust , 36 L. J. Ch. 147. 
the L. C.'s declaration concerning the 
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[the Dundee Case (o), and said that, following the latter caso, 
he ought, if the gift of the residue had been oxclusivo of the 
amount requirod for the repair of the grave, to have ascertained 
the amount required for the void purpose. But he said, 1 " the 
gift is not to tho executors to do oertain things hnd pay the 
residue to tho rector and churchwardens ; the gift is out-and-out 
to the rector and churchwardens, and then there is a gift of a 
portion for a purpose which fails.” That being so, he thought 
the better construction was that the roctor and churchwardens 
took the whole fund. As to this, howover, it is plain that the 
rector and churchwardens were just as much trustees of one part 
as of the other ; and in Dawson v. Small (p), where a sum was 
given on similar trusts, and the distribution was to be mado (as 
was held) by the executors, Sir J. Bacon, V.-C., asked " what 
difference can it make that a person is named to have the 
management and conduct of the gift, and that it is given to be 
disposed of by the executors of the testator? There is no sort 
of distinction.” Tho cases, therefore, being undistinguishable, 
he considered himself bound by the decision in Fisk v. Att.-Gen., 
and held that the whole fund was well given to the residuary 
objects discharged from the void purpose. 

It is probable that Sir IF. Wood drew the distinction in order 
to avoid a conflict with Fowler v. Fowler {q), which was cited 
before him. In that case tho gift was in the form of a direction 
to executors to invest and apply tho income in or towards the 
maintenance of certain existing graves, and to pay the surplus 
income to the roctor of B. for the time being for his own use, 
and Sir J. Romilly held that the first trust being! .void* the 
second failed for uncertainty. He thought that the particular 
residuq plight originally havo been held to include what was 
intended for the void purpose, like a general residue, but that 
the contrary was quite settled. 

However, in lie Williams (r) the decision in Fisk v. Att.-Gcn . 
was again applied to a case where the distinction on which that 
decision was based did not exist, the trusts being committed to 
the executors. Sir 11 . Mali ns there said he did not agree that 
Fisk v. Att.-Gen. turned on the distinction in question; ho con- 
sidered that the V.-C. Wood really intended to overrule Chap- 
man v. Brown. But if so, why did Sir W. Wood say that, but 

[( 0 ) Ante,*p. 350. before the same judge. 

\p) L. B., 18 Eq. 14. See also ( 9 ) 33 Beav. 616. 

Hunter v. Bullock , L. B., 14 Eq. 45, (r) 5 Oh. D. 735. 
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[for that distinction, he ought to have ascertained the amount oeutbb zn. 
required for the void purpose P This would have been on empty 
form, if the amount when ascertained was still to fall into the 
' “ residue.” And although he intimated that the Qundee Case 
had narrowed the authority of Chapman v. Brown, he was, of 
- course, alluding only to that part of the decision in the latter 
case upon which alone the Dundee Case had any hearing, viz. 

. the question whether the Court ought or ought not to have 
determined the amount required for building the chapel. Even 
on this part of the case Sir O. Jessel thought differently (t) ; for 
in his opinion there was nothing to guide the Court towards de- 
termining what would have been a reasonable sum for building 
. the chapel ; the whole fund might have been required for it : 
the Dundee Case, therefore, did not interfere with Chaptnan v. 

Brown, which still remained an authority for the position that, 
if the first object is not so defined that you oan reasonably 
ascertain the amount required, the whole must fail, because you 
might then apply the whole to tho first objeot, and so there 
would be no asoertainable residue («). 

In Be Birkett (t) the quostion again arose on a gift undis- Re Rirlete. 
tinguishable from the gift in Fisk v. Att.-Gen., and Sir G. Jessel, 

ML R, said that the prior purpose being void he was bound by 
the decisions of the three Y.-CC. to hold that the whole incomo 
passed under the gift of surplus. But apart from the authorities, 
his opinion was dear that the amount inquired for the repairs of 
the tomb ought to have been ascertained (as it could be by any 
competent person), and only the remainder given as surplus. He 
observed that the oase was a singular illustration of the way in 
which ourTaw gets altered. 

..Reference may here be made to the case of Ford v. Fowled (u), Trusts of an 
where the testator recommended (construed “ directed ”) F. and 
"his wife to settle a sum which he had bequeathed to the latter, though in- 
“ together with such sum of money of his (F.’s) own as F. shall tSaoolnott'w 
choose;” for the benefit of his wife and children. Lord Langdale, 

M. R., said that there being a certainty as to that which was in 
£he testator’s power, the trust as to that did not fail because the 
testator expressed a wish as to something over which he had no 
power.] 

HE. Uncertainty in regard to tho objects of gift arisos either Uncertainty 

as to objoct of 

* [W See also Cramp v. Playfoot , 4 (t) 9 Oh. D. 576. ' 

K. & J. 479. (m) 3 Bcav. 146.] 

J. — VOL. I. 


3 B 
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from the testator having described suoh objects by a term of 
vague and unascertained signification, or from his having speci- 
fied a definite class or number of persons, but having shown that 
all are not to take, and then left it in doubt which of them he in- 
tended to select os the object or objects of his bounty. Examples 
of both kinds will bo found in the sequel. It has been often laid 
down that if a devise be to one of the sons of J. S., (he having 
several sons (#),) tho devise is void for uncertainty, and cannot 
be mado good (]/)■ And if a man devise to twenty of the poorest 
of his kindred, this is void for tho uncertainty who may be ad- 
judged the poorest (s). [So whore tho devise was “ to the tes- 
tator’s brother and sister’s family,” and the testator had two 
sisters; the devise was held void (a); and a bequest “to and 
amongst my nephews and nieoes John and Nanny” (followed by 
a blank) or to such of them as should be living at the doath of 
“ the tenant of life,” was held void for uncertainty, because al- 
though by using the plural number, “ nephews and nieoes,” tho 
testator showod ho meant to include more than one of each Bex, 
yet by his apparent intention to name thoso whom he intended for 
legatees, it was made doubtful whother he meant to include all (S). 

But a gift to a class, with the exception of one person of the 
class, who is not named, or cannot be ascertained, is not void, 
but takes effect in favour of the whole class (c). And where 
a testator, after devising property to his daughter A. in fee, and 
if she die under twenty-five without leaving any children, then 
over, gave other property on trust to be conveyed equally 
amongst such children of A., the context not showing what 
limit was intended to be put on the class of children ; it was 
hold that all took ((f). So a gift to the testfJEor’s'’ ** aforesaid 
nephews and nieces,” none having been previously named, was 
held to inolude all (e) ; and a bequest to the children of A., 
including who the illegitimate 


(x) The uncertainty would not be 
removable by parol evidence ; for tho 
terms of the will show that the testa- 
tor had not determined which of them 
to make the object of his bounty. 
[See Wigr. Wills, p. 180, Ashbumer 
v. Wilson , 17 Sim. 204; and next 
Chap.] 

(y) See Strode v. Lady Falkland , 3 Ch. 
Rep. 183, 2 Vem. 624, 626; T. Raym. 
82. [So “ one of my sisters to bo ex- 
ecutrix,” He Blackwell , 2 P. D. 72.] 

(z) Webb's case , 1 Roll. Ab. 609, (D) 
1 ; et vid. Scrope's case, 49 Ed. 3, pi. 4, 
cited 2 Bulst. 180, nom. Morris and 


Maule, 

[(a) Doe d. Hayter v. Joinville , 3 
East, 172; and see Doe d. Smith v. 
Fleming, 2 C. M. & R. 638. 

(6) Greig v. Martin, 6 Jur. N. 8. 329. 
Soo however tho cases Ch. XXX. s. 4. 
(c) Illingworth v. Cooke , 9 Hare, 37. 
(rf) Hope v. Fotter , 3 E. & J. 206. 

( 0 ) Campbell v. Bouskell, 27Beav. 326. 
The word “aforesaid” was thus re- 
jected, the M.R. preferring that course 
to construing the gift as made to 
nephews and nieces by mistake for 
grandchildren, who were previously 
named. 
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[of A., was held, on the same principle, to he a good bequest to oiupteb xn. 
the legitimate children of A. (/), but to inoludo no illegitimate 
child (ff)l 

Again, where o lie having (A) three sons, J., E., and W., and Dovfeo to 
lands in three counties, devised the lands in A. to J., the lands tehdr 
in B. to E., and the lands in C. to W. ; and added, that if any to th< > other.” 
of his said sons died, then the one of them to be heir unto the 
other.- A., the eldest son having diod, tho land dovised to him 
was claimed by the othor two ; but tho Court ( Fleming , C. J., 
doubting) decided that nothing passed by tho clause in question, 
as it was not certain what issuo should havo it. Some stress 
was laid on the fact that the original devise conferred only an 
estate for life. 

On the other hand, where (*) the testator devised to his eldest 
son Blaokaere, to his second son Whitooore, and to his third son 
Greenacre, in toil ; and further willed that, in ease any of his 
said sons should die without issuo, the survivor to be each other's 
heir. The eldest son died without issue ; and the question was, 
whether one or both the surviving brothors should havo Blaek- 
aore P And the Court, on the first hearing of tho ease, was in 
great doubt ; but it was oftorwards holden that the surviving 
brothers were joint tenants ; and, although the word “survivor” 
was in the singular number, yet, in senso, upon the whole matter 
it should be taken and construed as for the plural number: 

(survivor should be each other’s heir) i. e. each survivor, i. c. all 
the survivors. 

An instance of a bequest held void for uncertainty on account 
of the va guft n?e of the word “ survivors ” occurs in a modem 
case (k), where the words wore, “ I give to my executors tho sum 
of 1000/. upon trust to be invested in tho funds of the Bank of 
England, during the lives of the survivors or survivor, for the 
widows of John Sayoo and Thomas Draper, to bo divided be- 
tween them, share and share alike.” It was contended for tho 
two legatees that the words “ survivors or survivor ” applied to 
the exeoutors, and did not affect tho gift to the widows, who, 


[(/) Gill v. Bagshaw t L. E., 2 Eq. 

(g) Mason v. Bateson , 26 Beav. 404.] 

(A) Wood v. Ingersole , 1 Bulat. 61 ; 
S.C., but ill reported, Gro. Joe. 260 ; 
see also Pollexf. 482 ; Hill and Baker's 
ease , cited 1 Bulst. 63; and see Seville, 

92, 93. 

(i) Hambledon v. Hambledon , 1 Leon. 
262, Seville, 92,93, Gro. El. 164, Owen, 

B B 


25 ; see also Brook, title Devise, pi. 38. 

(A?) Hoffman v. Han keg. 3 My. & K. 
376. Although the similarity of ex- 
pression seemed, in some degree, to 
connect this with tho preceding cose, 
yet it rather belongs to tho class of 
cases in which bequests have been held 
to be void on account of the uncertainty 
as to the extent of intorost tho gift was 
intended to comprise. 

2 
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CHAPTER XU. 


Gift to several 
alternatively. 


To “heirs 
males of any 
of my sons or 
next of kin.” 


To “next of 
kin or heir at 
law.” 


therefore, were absolutely entitled ; but Sir J. Leach , M. R., ob- 
served that it was impossible to put any rational construction 
upon the bequest, which, therefore, was void for uncertainty. 

Uncertainty is sometimes produoed by the mention of several 
objects alternatively, as in the case of a gift to A. or B. (/). 

In the early case of Beal v. Wyman (m), where a question 
arose on these words, viz. “ I give and bequeath one half of my 
lands to my wife, and, aftor her death, I give all my lands to 
the heirs males of any of my sons or next of kin ; ” it was con- 
tended that the words " heirs males of any ” of his sons were 
words certain onough to create an estate, for it was all one as if 
he had said, “ to the heirs males of all his sons, if they have 
heirs malos, or to those who have heirs malos (n) and the words, 
**or to the next of kin,” were also certain onough, being joined 
with the preceding words, and should be meant to the next of 
kin and their heirs males, if his sons had no heirs males : for in 
a will, if thoro be words to express the meaning of a testator, it 
is sufficient though the words be not apt. On the other side, it 
was argued that this devise was void ; for it appeared not what 
heir mole should have the land, whether the heir male of his 
son or the heir male of his next of kin, for the words were dis- 
junctive ; and the Court seems to have inclined to this opinion, 
but how the case was ultimately disposed of does not appear. 

So, in Lowndes v. Stone (o), where a testator, by an unattested 
will, gave the remainder of his estate to his next of kin or heir 
at law. The personalty was claimed by the next of kin and the 
heir respectively ; the latter contending that the testator used 
the term “ heir at law ” as explanatory of the fera usr ex pression 
meaning “ such next of kin as shall be my heir at law.” Lord 
Loughborough : — “ You have a fair retort upon each other. On 
the one side, it is contended that ‘ next of kin ’ means ‘ heir at 
law ; * on the other, that ‘ heir at law 9 means 6 next of kin.* It 
must bo distributed according to the statute.” [But in Re Thomp- 


(/) In tho case of a gift to several 
persons alternatively, there is a fatal 
uncertainty unless the secondly naxnod 

r son can be considered as intended to 
substituted for the first in somo 
event, or unless the word “or” can be 
changed into “and,” which has boon 
often vexata queestio. (See Ch. XVI.) 

(wi) Styles, 240, 2 Danv. 514, pi. 4 ; 
[and sec Marwood v. Darrell , Leo’s Ca. 
t. Hard. 91.] 

(n) Such, it is probable, would now 
be neld to bo the construction of this 
devise. The other question, on the 


words “ sons or next of kin,” is more 
difficult. Probably they would be con- 
strued as meaning “ my sons, or such 
other persons as may happen to be my 

(o) 4 Ves. 649. And see 7 Sim. 363. 
[Lord Loughborough' 8 expressions are 
hardly reconcileable with the notion 
(2 K. & J. 736) that he construed the 
words as implying heirship according 
to the nature of the property, and as 
intimating an intention that the rule 
of the statute should prevail. 
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[mn'a Trusts (p), where, after a life estate to A., a testator directed C1ZAPTEB XII* 
his real and personal estate to he sold, and the proceeds paid, “TlcirTor 
“ one-third to the heirs or next of kin of B. deceased, one-third ? e f 1 t . trfkiu ” 
to the heirs or next of kin of C. deceased, one-third to the heirs statutory kin. 
or next of kin of D. deceased; ” Sir G. Jessel, M. R., held that 
the statutory next of kin were entitled, they being the persons 
indicated hy the word “ heirs ” when used with reference to per- 
sonalty (?).] 

Again, in Waite v. Tempter (r), where a testator, resident in To A. “or his 
India, bequeathed a share of his personalty to A., “ who resided tOTsfndmWs- 
at L. when I left. England, or to his heirs, executors, adminis- " r 
trators, or assigns for ever ; ” Sir L. Shadicell, V.-C., held that “ 8l8n8 ‘ 

A., having died in the testator’s lifetime, the legacy failed, his 
Honor being of opinion that the additional words were too un- 
certain to create a substitutional gift. 

Uncertainty sometimes arises from property being devised to Reference to 
the some uses os the testator’s other estates, of which there are Stes, "there 
several, that are devised to different uses (a). It may also bo y"“ g ’“° ro 
occasioned by the testator’s apparent misapprehension of the 
law regulating the devolution of property; as in Thomas v. 

Thomas (t), where a testator, after ohorging his real and personal 
estate with the payment of his debts, and giving it to his wife 
during widowhood, after her decease or marriago willed that all 
his real and personal estate “ be divided according to the statute 
of distribution in that case made and provided ; ” and it was held 
that the real estate did not pass to the next of kin under this 
dause, the Court thinking it not clear that the testator intended 
the real— e&iatc jto be distributed according to the Statutes of 
Distribution regarding personalty, but that ho must have re- 
ferred to some statute which he supposed applied to real estate. 

Id oertum est quod certum reddi potest, is a rule no less ap- 
plicable to the objects than (as we have seen) it is to the subjects 
of disposition ; and, therefore, it is no objection to a gift that it No objection 
is so framed as to mako the objects dependent upon somo ex- to boasocr? ” 
trinsic circumstance, though it be an act performed, or oven to jjy 
be performed, by the testator himself in his lifetime. As in testator. 
Stubbs v. Sargon («), where a testatrix directed her trustees to 
dispose of and divide the proceeds of certain property unto and 

[(p) 0 Ch. D. 607. St . Leonards , 3 H. L. Ca. 567.] 

(g) See Ch. XXIX.] (*) Leslie v. Duke of Devonshire , 2 B. 

(r) 2 Sim. 624 ; see also Stone v. C. C. 187. 

Evans, 2 Atk. 86. [But Waite v. (0 3 B. & Cr. 826. 

Templar was disapproved of by Lord (u) 2 Kee. 268, 3 My. & Cr. 607. 
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chapter xii. amongst her partners, who should be in copartnership with her 
at the time of her decease, or to whom she might have disposed 
of her business, in suoh shares and proportions as her said trus- 
tees should think fit and deem advisable. It was objected that 
the gift was void for uncertainty; but it appearing that the tes- 
tatrix was, at the date of her will, in partnership with certain per- 
sons, to some of whom, conjunctively with another person, she on 
tho dissolution of such partnership, disposed of her business, Lord 
Langdale , M. It., [and on appeal, Lord Cottenham,'] held that these 
latter persons were those among whom the trustees were to di- 
vide the property in such shares as they might deem advisable. 
Gift to several In many cases devises to sevoral persons successively have 
™r«qrinfr ui been contended to be void on account of the uncertainty respeot- 
vrimt order, ing the order in which the objects are to take (%). Where the 
devise is to several specified individuals in succession, the ob- 
vious rule is, to hold them to be cntitlod in the order in which 
their names occur. If it be to a class of persons, constituted 
suoh in virtue of birth (y), as to children, sons, or brothers (s), 
then priority according to seniority of ago may bo presumed to 
bo intended. And the oircumstanco of a condition being im- 
posed on the devisees has been held not to vary the order in 
which they arc successively entitled. 

Thus, whore ( a ) a testator devised to A. and his brothers suc- 
cessively, but not to be entered on or enjoyed until one month 
after their marriages, it was held that the deviso was not (as 
contended) void for uncertainty ; for as the testator named A. 
first, who was the eldest son, the word “ successively ” implied 
that the estate was to go to his noxt brother after hni^and the 
Court agreed that the clause about maniago made no alteration 
in the exposition of the will, but only added a restriction to the 
deviso, which before was genoral ; and, therefore, if the second 
son had married before the eldest, yet he could not have taken. 

[On the other hand, in Thomason v. Moses (b), where the be- 
quest was of the interest of a sum of money to the testator’s 
father for life, then to his brother for life, and then to be con- 
tinued to the testator’s next nearest heir, and so on, and neither the 

(#) See an instance of a limitation in such as exocutors ; as to which vide 
a deed held to be void on account of ante, p. 342. 

uncertainty of this nature, Windamore (z) Ongley v. Peaks 2 Ld. Baym. 
v. I lobar 0 . Hob. 313. 1312, 2 Eq. Ga. Ab. 358, pi. 8; [Young 

(y) This qualification, though it v. Sheppard , 10 Boav. 207. 
may sound strangely, seems requisite (a\ Ongley v. Teale % supra, 
in order to exclude from the position (b) 6 Beav. 77.] 
in the text gifts to somo other classes, 
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[father nor the brother was the testator’s heir, the gift of the fund cjujtrb xn. 
after the death of the brother was held void for uncertainty.] 

In Preatwidge v. Groombridge (c), the Court was called upon Construction 
to put a construction upon some very blind words, which, had 
the case occurred a century ago, would probably have boen 
held to be too uncertain to create a gift. The testatrix di- 
rected the interest of her residuary estate to be applied in de- 
fraying the expenses of the education of her nephews, George 
and Charles, and the principal to be applied eithor in binding 
them apprentices at the age of fourteen, or to be reserved till 
they attained twenty-one, to commence business, and added, 

“ In the event of the elder boys George and Charlos (both or 
either of them) being settled before this will comes in force, 

I provide that the next bog ( Janies or Henry) have the benefit , 
and so on.” George and Charles survived the testatrix, but died 
under twenty-one. The residue was claimed by J ames, as boing, 
in the event whioh hod happened, sololy entitled. Henry oloimed 
to participate ; and the next of kin also put in a claim to the 
rosidue as undisposed of. Sir L. Shadwell , V.-C., held James 
and Henry to be entitled. Tho intention of tho testatrix, he 
considered, was to moke a provision out of the fund for two of 
her brother’s sons ; and if the provision failed as to eithor George 
or Charles, that James should be supported out of it, and if it 
failed os to both, Henry also should be supported out of it. 

In Powell v. Dames (d), whore M. devised a freehold ostato to 

A. for life, and, after his deoease, to be equally divided into four 
parts, between one child of A., one child of B., one child of C., 
and one chill, of JD., for them to receive the rents and divide the 
money between them ; and it was his desire that the estato 
should never be sold out of the family, provided that if A., C. 
and D. should never have lawful children, his dosiro was that 
their parts should go to the next of kin. At tho date of the will, 

B. had one child bom, and the others wore unmarried ; but after 
the testator’s death, eaoh of them had several children. It was 
held that the devise was not void for uncertainty, but that tho 
eldest child, whether male or female, of each of the four persons, 
took a vested estate. Lord Langdalc considered that tho absenco 
of a devise over of the shore of B., who had one child, indicated 
the testator’s intention that the existing child should take that 
share, and that in each instance the eldest or only child should 

(«) S Sim. 171. Wilton, 17 Sim. 204 ; Wiltonv. Wil- 

\d) 1 Bear. 632, [and see AtMurner ton, 1 Do G-. & S. 162. 



376 


GIFTS WHEN VOID EOR UNCERTAINTY. 


ciurnsBxn. 


Gharitablo 
legacies not 
void for un- 
certainty of 
object. 


AUparticulars 
in description 
of subject- 
matter of dis- 
position need 
not be correct. 


bo entitled, [since the share vested in hnri immediately on his 
birth, and thereupon the gift over failed. 

It must be remembered, that, with respect to charities gifts 
may be good, which, with respect to individuals, would be void. 
We have seen that charitable bequests are not void for uncertainty 
in the object (e ) ; and where there are two charities of the same 
name, the legacy will be divided between them, if it oannot be 
ascertained which was the intended object (/). In the case of 
individuals, the gift would be void for uncertainty. In one case, 
however, the gift was to the first cousins of tho testator, children 
of his father’s brother, of tho name of 0. : the father had two 
brothers of the name of 0., both of whom had children ; and the 
gift was held to take effect in favour of tho children of both 
brothers fy). Tho decision seems opposed to all the other 
authorities on this subject. 

However, where a testator bequeathed “ to the surgeon and 
resident apothecary of the Dispensary at B.” 19/. 19$. each, or 
any who may hold the like situations at my decease , and it appeared 
there was no apothecary, but two surgeons and a dispenser, 
those persons were each held entitled to a legacy of the specified 
amount, although in other bequests the testator had used the 
word surgeons in the plural (h). 

Where there are in the same testamentary paper gifts to each 
of two objects, one of which does not exist, it will be considered 
that the objeots ore not identical, and one gift will fail, though 
either gift standing alone would have been a good gift to the 
existing object (*).] 


IV. — It is clearly not essential to tho validity of a devise that 
all the particulars which the testator has included in his descrip- 
tion of the subject or object of gift should bo accurate. There 
need only be enough of correspondence to afford the means of 
identifying both (k). Thus, the devise of a house or field, de- 


[(c) Unless tho uncertainty bo such 
as to make tho amount of the charita- 
ble gift also uncertain ; Flint v. War- 
ren, 15 Sim. G26. 

(/) Waller v. Childs, Amb. 624; 
Bennett v. Kay ter , 2 Bcav. 81; Re 
Clergy Society , 2 K. & J. 615 ; Re Al- 
ehin'* Trust*, L. B., 14 Eq. 230. And 
see Simon v. Barber , 5 Buss. 112, whore 
though the legacy was not held void, 
the principle of dividing it does not 
seem to have been acted upon. 


(g) Hare v. Cartridge , 13 Sim. 167. 
ft) Ellis v. Bartrum, 25 Beav. 109. 
(«) Lee v. Vain, 4 Hare, 254; see 
also Douglas v. Fellow* , Kay, 114. But 
in Re Maguire , L. B., 9 Eq. 632, the 
existing object (a charity) got not only 
its own legacy, but (through oy-pres) 
the other also. 

(A?) See Vurohase v. Shalli*, 2 H. & 
Tw. 354, 14 Jur. 403, 19 L. J. Gh. 618; 
Howard v. Conway, 1 GoU. 87 ; Stephen* 
v. Vowye, 1 De Cr. & J. 24.] 
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scribed by name, is not rendered uncertain by its being men- 
tioned to be in the occupation of a person who is not the occu- 
pier ; for as the property was adequately described in the first 
instance, this erroneous and unnecessary addition does not vitiate 
the devise (Q. And even if it should turn out that part only of 
the house or field so named was in the occupation of the person 
designated by the testator as the occupant, the whole neverthe- 
less would pass (m). 

A reference to occupancy often comes in aid of a defect or 
error in the locality, and vice versfi,. Thus, a devise of “ my 
lands at Bramstead, in the county of Surrey , in the occupation 
of John Ashley,” has been held to pass lands in the occupation 
of John Ashley, at Bramstead, in the county of Hants (»). Even 
without the reference to the occupancy, however, in this instance 
the description would have been sufficient, for tho misnomer of 
the county in which a parish is situate produces no uncertainty, 
unless the testator should happen to have property answering 
to tho description in a parish of that name in more than one 
county (0). 

It has even been held that a devise of houses and lands lying 
in the parish of Billing, and in a street called Brook-street, is a 
good dovise of lands in Billing-slrul, the testator having no 
lands in the parish of Billing (p). 

So it is clear that a leasehold estate will pass under the descrip- 
tion of freehold, where the reference to its name or local situation, 
and tho fact of the testator having no freehold estate answering 
thereto, leave no doubt of the identity (q ) ; and vice vers& (r). 

It has been adjudged, too, that under a devise of buildings in 
a specified street, houses situate in a lane contiguous to, and 
opening into, that street pass, for want of a subject more nearly 
answering to the description («). 

The same principles of construction, of course, apply to objects 


(/) j Blague v. Gold, Cro. Car. 447, 
473 ; Thompson v. Tonson, And. 188, 2 
Leon. 120. 

(«n) Chamberlains v. Turner , Cro. Car. 
129. 

(») JIastead v. Searle, 1 Ld. Raym. 

( 0 ) See Owens v. Bean, Finch, 395 ; 
Brown v. Longley, 2 Eq. Ca. Ab. 416, 
pi. 14. 

(p) Brownl. 131, 8 Vin. Ab. 277, pi. 7. 
„ k . {q) Tknn d. Wilkins v. Kemeys, 9 
East, 366. 

(r) Bay v. Trig , 1 P. W. 286, post ; 


Doe d. Banning v. Lord Cranstown , 7 
M. & Weis. 1. 

(#) Boe d. Humphreys v. Roberts, 5 
B. & Aid. 407, post; but observe that 
theso cases were before 1 Viet. c. 26, 
the effect of which on such questions 
of construction is remarked upon, post, 
Ch. XIII.; [see also Baddcley y. Gin - 
yell, 1 Exch. 319, whoro houses in an 
inclosed yard opening into a street, 
were held to be houses “ within the 
street,” so as to be liable to a rate 
imposed by statute on “ houses within 
the street.”] 
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OEAPTEB xn. of gift. It is sufficient, therefore, that the devisee or legatee is so 
all particulars designated as to he distinguished from every other person, and 
1,6 tho inaptitude of some of the particulars introduced into the tes- 
tator’s description is immaterial ; and this whether the object of 
the gift he a corporation or an individual. Thus, a devise “ to the 
mayor, jurats, and town-council of the ancient town of Bye,” has 
been held to be good, though they were incorporated by the name 
Misnomer of of “ the mayor, jurats, and commonalty” (t). A bequest “ to the 
°° rponitlonfl ' fellows and demies of Magdalen College, Oxford,” however, has 
been decided not adequately to designate Magdalen College, 
whose corporate name or stylo is, “ The president and soholars of 
St. Mary Magdalen” (u). [But where money was bequeathed 
to the provost and fellows of Quoen’s College, Oxford, to pur- 
chase books to bo added to the library, the proper name of the 
corporation being “the provost and scholars, &o. :” the corporation 
was held to bo entitled, principally on the ground that the 
library belonged to the body corporate, who were, therefore, the 
proper persons to make additions to it (x). And where a be- 
quest to “the Westminster Hospital, Charing Cross,” was 
claimed by the Westminster Hospital in Broad Sanctuary, and 
also by the Boyal Ophthalmio Hospital, and by the Charing 
Cross Hospital, Agar-stroot, Strand, the lattor was held entitled, 
os being nearest to the locality montioned, and as being a 
general hospital (y) : the testator, when he intended to give to a 
hospital of a special character, having so named it (s). And 
where the description is equally applicable to two different 
objects, cither of whioh would have been sufficiently designated 
if the other had not existed, evidence is admissible to remove 
tho ambiguity, by showing whioh of them was known to the 
testator, and (if a charitable institution) to whioh of them ho 
subscribed ( 0 ). If this evidenco foils to indioate which the tes- 
tator meant, the bequest fails, unless, as already notioed, it is 
charitable and applicable oy-prds (4). 

General rule As a general rule, veritas nomitm tollit errorem dmomtra - 
as to name. u 0 nia ; so that where there is a person to answer the name, it 

(t) Att.-Oen. v. Corporation of Rye, (y) See ace. Re Alehin's Trusts,- L. 
1 3. B. Moo. 267, 7 Taunt. 646. Sco B.. 14 Eq. 230. 
also Fitz. Dor. 27, Dttlison, 78, 8. 8 ; (s) Bradshaw v. Thomson, 2 T. & 0. 

10 Bep. 67 ; Foster v. Walter, Cro. Eliz. C. 0. 296 : and see Wilson v. Squire, 1 

106, 2 Leon. 165. But as to gifts to T. & C. C. C. 664 ; Smith y. Rugsr, 6 

corporations, vide ante, p. 65. Jur. N. S. 906. 

(«) Att.-Gen. y. Sibtkorp, 2 B. & (a) Re Kilvcrt's Trusts, L. B., 7 Ch. 

' 107. 170; Re Foam's Will, W. N. 1879, 

x) Queen's College v. Sutton, 12 Sim. p. 8. 

(i) Re Clergy Society, 2 K. & 3. 616.] 
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[will be immaterial that any further description does not pre- chaw® xn. 
cisely apply.] Thus a bequest to 0. M. S. and 0. E., logitimato 5 

son and daughter of 0. S., was held to be a good bequest to 
persons of those names, though they tumod out to be illegiti- 
mate, in consequence of an anterior marriage of their father 
being established (c). [And the rule has prevailed, although 
bosides a wrong or inaccurate description, one of the Christian 
names of the legatee was omitted ; a gift to “ my nieoe Eliza- 
beth ” being held a sufficient description of Elizabeth Jane, a 
great grand-niece (d). 

But nihil facit error nominis cum dc corpora constat (e) ; and Minnomw of 
there ore many cases in which the description is suoh as to 
load to an irresistible inference that the person namod was not 
the person in the testator’s mind.] Thus, whore (/) the devise 
was to William Pitcairne, eldest son of Charles Pitcairne, it was 
insisted that the eldest son had no title, bcoauso his name was 
not William, but Andrew ; nevertheless the Court was of opinion 
that the words wore sufficient to point him out with cortainty. 

So (g) under a bequest to “ John and Benedict, sons of John James entitled 
Sweet,” a son named James (thoro being no John) was hold to j S?” to 
be entitled. It was proved, too, that the testator used to call 
him Jockey ; but Lord Sardwicke appears to have thought this 
evidence unnecessary to establish his titlo. 

Again, where (h) a testator gave an annuity to his brother Edward, 
Edicard Parsons for life, and, after his decease, tho same to go J^takofor 
equally among his (E. P.’s) children, “ by his present wife; ” SamucL 
and at the date of the will, the testator hod no brother except 
one named Samuel , who had a wife and childron ; but four or 
five years before, he hod a brother named Edward, who as well 
as his wife, was then dead, which fact was known to the testator, 
who by the samo will, gave legacies to his children. The tes- 
tator had been in the habit of calling his brother Samuol, 

Edward and Ned. Lord Loughborough , without argument, held 
the children of Samuel to be entitled. 

In another cose (t), a bequest to the Rev. Charles Smith, of Charles, by 
Stapleton Tawney, clerk,” was held to apply to one who an- 

(<?) Standcn v. Standcn, 2 Ves. jun. (c) 11 Hep. 21 a.] 

689, 6 B. F. G. Toml. 193 ; [and boo (/) Pitcairn* v. Prase, Finch, 403 ; 

Dm d. Gaines v. Mouse , 6 C. 13. 442 ; see also Gyms v. Kcmslcy, 1 Froom. 

Giles y. Giles, 1 Kco. 686 ; Me Black - 293 ; Mivers * case , 1 Atk. 410. 
man, 16 Beav. 377 ; Ford y. Motley, ly) Dovoset v. Sweet, Amb. 176. 

23 L. J. Gh. 226 ; Pratt y. Mathew, 22 (A) Parsons v. Parsons , 1 Yes. jun. 

Beay. 334. 266. 

(d) Stringer v. Gardiner , 27 Beav. (i) Smith v. Coney , 6 Ves. 42; see 
36, 4 Do G-. & J. 468. Me Blackman , sup. 
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swered the other parts of the description, hut whose name was 
Richard; though it was suggested that the person intended was 
Charles Smith of Romford, an officer in the army, hut who, it 
appeared, was dead at the date of the will, and that the testator 
had been informed of the fact. If the other part of the descrip- 
tion, as well as the name, had corresponded with those of the 
deceased Charles Smith, and the testator could have been igno- 
rant of his death, it would have been difficult to sustain the 
claim of Richard. 

So where (k) a testator bequeathed to his six grandchildren (l) 
by their Christian names, but the name of Ann, one of them, 
was repeated, and that of Elizabeth, another, omitted, it was 
held that Elizabeth should take the share mistakenly given to 
Ann by the repetition of her name. 

Again, where (m) a testator gave to his namesake Thomas 
Stockdale, the second son of his brother John Stockdale, the 
second son, though not named Thomas , was held to be entitled, 
there being no son of that name. The error in the name here 
was remarkable, as the testator, in describing the legatee as his 
own namesake, hod his attention particularly drawn to the name. 

So, under a devise to “Mary Cook, wife of — Cook” («), a 
married woman named Elizabeth Cook was held to be entitled, 
on evidence showing that the testator had no other relative of 
the name of Cook, and that she was the person intended. In 
this case the additional description was very slight, it merely 
showed the devisee to be a married woman. 

In cases of this kind, however, it not unfrequently happens 
that part of the description applies to one person, and part to 
another. [Here the maxims quoted above give but little help. 
The essence of the previous cases is that as to one term of the 
description it is applicable to no one; it is dearly erroneous. 
But in the coses now referred to each of the terms applies cor- 
rectly, or with some degree of accuracy, to some one, and the 
question is, which is wrong P This can only be solved by 
considering the general context and the surrounding circum- 
stances (o), and although it has been said that the demonstration 
has generally prevailed over the name, yet numerous instances 
will be found on both sides. (*) 

(*) Garth v. j Veyrick, 1 B. C. C. 30. 229, 10 Vcs. 381. 

(/) As to gift to a specified number («) Doe d. Cook v. Danvers, 7 East, 
of cnildren, vide post, Ch. XXX. s. 4. 299. 

(m) Stockdale y. Dushby , Gk Coop. [( 0 ) See Gh. XIII. 
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[Thus in Garland v. Beverley (p) where a testator devised land ohiptsb xn. 
to his nephew for life, remainder to “ William, the eldest son of ~ 

my said nephew ” for life, remainder to the issue of W. in tail ; ^ name 
William was, in fact, the second son, but was nevertheless held prerailfid ' 
to he entitled. Again in Gillett v. Gam (q) where the testator 
devised to his son for life, remainder to “Robert the fourth son ” 
of the son in fee, with an executory gift over if Robert should 

die under twenty-one “ to tho fifth son,” and so on to 

those bom after the fifth ; Robert Henry, in fact, was the third 
son, but having attained twenty-one woe held to be absolutely 
entitled. 

On the other hand, in Doe v. Uthwaite (r) where, after previous Cases whore 
limitations, the devise was to “ Stokeham TJ., seoond son of A.” 
for life, remainder to his issue in striot settlement, remainder 
“ to John U., third son of A.” and his issue in like manner ; 
in fact, Stokeham was tho third son of A. and John was his 
seoond, and it was held that the mistake was in the name, and 
that John and his issue were entitled before Stokeham and his 
issue. 

So, where there was a gift to Clare Hannah , tho wife of A., 
whoso wife was named Hamah only, but frho hod an infant 
daughter, named Clare Hamah , it was held that the testator 
could not have had an infant in view when he gave a legacy to 
a wife, and that therefore the wife was entitled to the legacy (*). 

And where both the name and description ore almost entirely 
inapplicable, the general purpose of the testator, collected from 
the circumstances, will sometimes point out the objeot : as where 
there was a gift for life to Elisabeth, tho natural daughter of the 
testator’s servant, Elisabeth, a single woman, with remainder to 
her children. The servant Elizabeth was a married woman, 
who had an illegitimate son John, who had died leaving children, 
and a legitimate daughter Margaret, and it was held that the 
ohildren of John were entitled, and not Margaret, the circum- 
stances being such as to lead to the inference, that the ohildren 

[(p) 9 Oh. D. 213. So in Pryce v. Beav. 114; Farrer v. St. Catharine's 

Newbolt , 14 Sim. 354, though the College , L. It., 16 Eq. 19; Re Lyon's 

name was not fully given; as to which Trusts , W. N. 1879, p. 20. 

Bee also Bemasconi v. Atkinson, Gillett ( r ) 3 Moore, 304, 8 Taunt. 306, 3 B. 

v. Gam. Charter v. Charter , oil cited & Aid. 632. See also Neeld y. Neeld, 
infra. W. N. 1878, p. 219. 

(q) L. B., 10 Eq. 29. Other eases («) Adams v. Jones , 9 Hare, 485 ; 
where the name has prevailed over the and see Lee v. Pain , 4 Hare, 253 ; Re 
description are, Bemasconi v. Atkinson, Wolvcrton Estates , 7 Oh. D. 197. 

10 Hare, 345; Gamer v. Gamer , 29 
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cBinra an. [of the illegitimate child of the servant Elizabeth, without refer- 
ence to name or sex, were the objects of the testator’s bounty (f). 
wSab ty The position in the will of the name of a legatee may sometimes 
position ol prevent uncertainty. Thus, in Fox v. Collins («), where legacies 
name in will, were given to S. 0., A. 0. of St. Ives, and S. B., and then a legacy 
to A. C. of Hereford, and others, and the residue was given “to 
the said S. C., A. 0., and S. B., it was held, that under the lost 
gift A. C. of St. Ives was entitled, partly on the ground that 
the word “said” applied to the throe persons taken together, 
and that in the previous part of the will A. G. of St. Ives was 
named between S. C. and S. B.] 

Name and If the ambiguity is not removed by the context and by parol 
evenly ti0 ° evidence [of the surrounding circumstances, the gift neoessorily 
1>ala,loed - fails for uncertainty ; for direct evidence of the testator’s inten- 
tion is inadmissible. Thus in Drake v. Drake (#), where a tes- 
tator gavo a legacy to “ his sister Mary Frances T. D.,” and the 
residue of his estate to “ his niece Mary Frances T. D.” and 
three other persons. The testator had a sister-in-law, but no nieoe 
of that name, though he had nieces, ono of whom was named 
Frances Isabella T. D., another Mary Carolino T. D., and a third 
Mary Elizabeth T. D. ; there was no circumstance showing that 
one niece was intended to take the share of residue rather than 
another, and nothing to take it from a niece and to give it to 
the sister-in-law, unless, without any evidence to prove error of 
demonstration, there was a rigid rule that tho name should pre- 
vail. It was therefore held in D. F. that tho gift of one-fourth 
of the residue failed. 

No name ex- The same principles are applicable for the construction of 
oFthede? 1 * wills where the devisee is not mentioned by name, but the 
Bcriptkm. description is composed wholly of “ demonstration,” as, where tho 
gift is to tho first or second son, or to the ohildren, of some 
named person. Thus in Camoys v. Blundell ((y), where the gift 
was to the “ second son of Edward Weld, of Lulworth, for life,” 
and there was among other subsequent remainders, a remainder 

[(0 Ryall y. Hannam, 10 Beav. 537; (#) 8 H. L. Oa. 172, affirming Ro- 

and see Rick it's Trust , 11 Hare, 299. milly, M. B., 25 Beav. 642. 

(m) 2 Ed. 107. See also Doe v. West- (y) 1 H. L. Ca. 778. Soe also Del- 
lake, 4 B. & Aid. 57. Othor cases in mare v. Robello , 3 B. G. C. 447, 1 Ves. 
which the description has prevailed jun. 412 ; Holmes v. Custanee, 12 Ves. 
over tho name arc, lie Feltham's Trusts, 279 ; Daubeny v. Coy him, 12 Sim. 507 ; 
1 K. & J. 528 ; Hodgson v. Clarke, 4 Re Ingle's Twist , L. B., 11 Eq. 578 ; 
D. F. & J. 394 ; Re Nunn's Twists, L. Bristow v. Bristow, 5 Beav. 291 (where 
B., 19 Eq. 331 ; Charter v. Charter, L. both fathors bore the same name). 

B., 7 H. Xi. 364 (an important cose). 



BUT OBJECT UNCERTAIN. 

[to the first and other sons of eaoh brother, except the eldest, of 
Edward Weld, and also a remainder to Lady S., one of the sisters 
of Edward Weld: the foots were, that there was no Edward 
Weld, of Lulworth, but there was a Joseph Weld of that place, 
-who had three sons and an elder brother, and a sistor, Lady S., 
and there was an Edward Joseph Weld, of the saxno place (son 
of Joseph Weld), who had no children or elder brother, and no 
sister named Lady 8.; and it was decided that the seoond son of 
Joseph, as more perfectly answering the description, was the 
person designated to take the first estate for life under the de- 
scription of the seoond son of Edward. 

Where the objects of gift are described by reference to locality, 
there must be some definite looal limit. Thus, a gift to persons 
resident in the hospitals of or in the vicinity of C., has been hold 
void for uncertainty os to what should be said to bo in the 
vicinity of 0. (s). 

But where both name and description correctly describe ono 
person, the improbability of a bequest will of course not deprive 
him of it in favour of anothor who answers tho description and 
(if the will were to be mado afrosh) has greator probability on 
his side, but is of a different name («).] 

V. Sometimes a testator distinctly shows an intention to create 
a trust, but does not go on to denote with sufficient dearness who 
are to be its objects ; tho effeot of which obviously is, that tho 
devisees or legatees in trust (whom we suppose to bo distinctly 
pointed out) hold the property for tho benefit of the person or 
persons on whom tho law, in tho absenoo of disposition, oasts it : 
in other wordoj the gift takes effect with respeot to the legal in- 
terest, but fails as to the bonefioial ownership. 

As in Stubbs v< Sargon (b), where a testatrix indorsed a pro- 
missory note for 2,000/. to Mrs. Sargon, which she accompanied 
with a letter, declaring the note to have been given to Mrs. Sargon 
for her sole use and benefit, independent of her husband, for tho 
express purpose of enabling her to present to either branch of her 
(the testatrix’s) family any portion of the principal or interest, 
as she might consider the most prudent ; and, in the event of the 

[( 2 ) Flint v. Warren, 15 Sim. 626. As was omitted; but as tho testator had 
to the extent of London in a gift to done tho liko in other cases, the state- 
“ the hospitals of London,” see Wallace ment above given is virtually correct.] 
y. Att.-Gen., 33 Beav. 384. (b) 2 Kee. 255 ; see also JIarland v. 

(a) Mostyn v. Mostyn , 5 H. L. Ca. Trigg, 1 B. G. C. 142 ; Robinson v. Wad - 
155, 23 L. J. Gh. 025. The second of delow, 8 Sim. 134, stated Gh. XXIX. See 
^he two Christian names (John Henry) also cases stated ante, pp. 214 ct seq. 
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auxxRxn. death of Mts. Sargon, by that bequest the testatrix empowered 
her to dispose of the said sum and interest by deed or will to 
those or either branch of her family she might consider most 
deserving ; and that to enable her (Mrs. Sargon) to have the 
sole use and power of the said sum of 2,000/. due by the above 
note of hand, she had specially indorsed the same in her favour. 
Lord Langdale , M. It., was of opinion, that the promissory note 
was not indorsed and delivered to Mrs. Sargon for her own abso- 
lute use, but for the purpose of the money secured by it being 
disposed of by her to suoh parts or members of the testatrix’s 
family as were intendod to be thereby designated. Unfortunately, 
the letter was so expressed, that the obj oots could not be ascertained ; 
and the trust being too indefinite for the Court to act upon, the 
2,000/. must be treated as part of the testatrix’s personal estate. 
On appeal, Lord Cottcnliam was of the same opinion (e). 

[lu Corporation of Gloucester v. Wood (d), one of several tes- 
Wood. ' tomentary papers containod the following words : “ In a codicil 
to my will I gave to the corporation of Gloucester 140,000/. 
In this I wish that my executors would give 60,000/. more to 
them, for tho same purpose as I have before named.” No codicil 
or testamentary paper containing any gift to tho corporation 
could bo found ; and it was decided by Sir J. Wigram that 
neither legacy could be supported as a gift to the corporation for 
their own use, (though he admittod that a gift to A. “ for a 
purpose” may sometimes bo equivalent to a gift to A. absolutely,) 
nor as a genoral charitable legacy, (though it was improbable 
that a corporation was intended to hold in trust for a private 
person) : the purposes of tho gift were therefore uncertain, and 
the corporation were trustoes for the residuary legatees. This 
decision was affirmed in D. P. (<■). 

trustthoifli 1 ^ 8^ k® exprossly “ in trust,” though to be disposed 

discretional, of in such manner, and for such purposes as tho doneos think fit, 
they are trustees, and the beneficial intorest results to the heir 
or next of kin(/) : and a gift “to bo expended and appro- 
priated in such manner os the donees, or a majority of them, 
shall in their discretion agree upon,” would probably without 
the words “ in trust,” produce the some result (</).] 

[(c) 3 My. & Cr. 607. (/) Fowler v. Oarlike , 1 R. & My. 

\d) 3 Hare, 131. 232. See also Suckle y. Bristow, 10 

(c) 1 H. L. Ca. 272, and sco Aston Jur. N. S. 1096. 
v. Wood, L . R., 0 Eq. 419 ; Briggs v. (g) Ter Wood , V.-C., Buckle v. 
Fenny, 3 Do G. &S. 626, 3M. &Gord. Bristow , sup. ; of. Qibbs v. Rummy, 2 
646, with which cf. Stead v. Mellor, 6 V. & B. 294. 

Ch. D. 226. 
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' WHAT WORDS WILD CREATE A TRUST. 

For technical language, of course, is not necessary to create, a 
^Irust. It is enough tKat the intention is apparent. [In con- 
, sidering the question, what expressions, though informal, are 
sufficient to manifest that intention, it will be convenient to deal 
separately with the cases (1) on precatory trusts, and (2) on 
.words purporting to declare the purpose of the gift.] 


It has been long settled, that words of recommendation, re- 
quest, entreaty, wish, or expectation, addressed to a devisee or 
legatee, will moke him a trustee for the person or persons in 
whoso favour such expressions are used ; provided tho testator 
has pointed out, with sufficient clearness and certainty, both the 
subject-matter (A) and the object or objects of the intended trust. 

Thus, in Massey v. Sherman (i), where a testator devised copy- 
holds to his wifo, not doubting that sho would dispose of tho 
same to and amongst his children as she should please, this was 
held to be a trust for the children, as tho wife should appoint. 

So, in Pierson v. Garnet (A), where a testator gavo his residuary 
personal estate, in trust for A. for life, subject to certain annui- 
ties, and after payment of the annuities, tho testator gavo tho 
rosidue to A., his executors, administrators, and assigns, adding, 
“ and it is my dying request to the said A., that if he shall die 
without leaving issue living at his death, the said A. do dispose 
of what fortune he shall receive under this my will, to and 
among the descendants of my late aunt, A. C., his grandmother, 
in such manner and proportion as he shall think proper it was 
held by Sir L. Kenyon , M. R., and afterwards by Lord Thurloic , 
that tho effect of tho will was to create a trust for tho descend- 
ants in tho described event. 

Again, in Malim v. Keighley (/), where a testator in certain 
events and subject to certain trusts, bequeathed the residue of 
his personal estate to his surviving daughter, and such bequest 
was followed by these words ; “hereby recommending to such 
daughter to dispose of the samo after her own death, and tho 


[(A) See Re Pinckard's Trust, 4 Jur. 
N. S. 1041, 27 L. J. £h. 422 ; Reeves v. 
Raker, 18 Beav. 373; Macnab v. Whit - 
bfead, 17 ib. 209 ; Smith v. Smith, 2 Jur. 
IT. S. 967 ; Hood v. Oglander, 34 Beav. 
623.] 

(i) Amb. 620; [5. C. nom. Many v. 
Shurmer , 1 Atk. 389.] See also Wynne 
v. Hawkins, 1 B. C. U. 179 ; [Parsons 
▼. Baker, 18 Ves. 476 ; Malone v. O' Con- 
nor, 2 LI. & Go. 465.] 

J. — VOL. I. 


(k) 2 B. 0. 0. 38, 226 ; land see Re 
O'Bicrne, 1 J. & Lat. 352.J 
(t) 2 Ves. juii. 333, 529 ; see also 
Paul v. Compton, 8 Ves. 380 ; [ Ford v. 
Fowler, 3 Beav. 146 ; Knott v. Cottee , 2 
Phil. 192; Cholmondeley v. Cholmondelcy , 
14 Sim. 590 ; under the circumstances 
in Meggison v. Moore, 2 Ves. jun. 630, 
“ recommend ” was held not to oreato 
a trust.] 
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determination of the several trusts aforesaid, unto and among 
the children of my daughter A. and my nephew I., desiring 
that his reputed daughter C. may be considered as one of his 
children.” The surviving daughter died without exercising the 
power, and Sir JR. P. Arden , M. R., and [Lord Loughborough ] 
held, that a trust was created in favour of the children of the 
daughter and nephew. 

So, in Birch v. Wade (/w), where a testator after giving the 
residue of his real and personal estate in trust for his wife for 
life, and then in trust for other persons for life, and after dispos- 
ing of two-thirds absolutely added, “ It is my will and desire, 
that the other third part of the principal of my estate and effects 
be left entirely at the disposal of my dear and loving wife 
among such of her relations as she may think proper.” The wife 
died without making any disposition, and Sir W. Grant , M. R., 
considered it to be clear that the testator intended his wife’s re- 
lations to have the benefit of the disposition. Her next of kin 
at hor death, therefore, wore held to bo entitled (n). 

So, in Prevost v. Clarke (0), a testatrix gave tho residue of her 
property equally between hor sons and daughter; and, after 
directing the share of the daughter to be invosted in public se- 
curities, &c., added, “ Convinced of the high sense of honour, 
the probity and affection of my son-in-law, E. C., I entreat him, 
should he not be blessed with children by my daughter, and 
survive, that he will leave at his decease to my children and 
grandchildren the share of my property I havo bestowed on her.” 
Sir J. Leach , V.-C., was clearly of opinion that those woi^ls 
created a contingent trust (subject to tho power of selection) in 
favour of tho children and grandchildren. 

[Again, in Pilkington v. Boughcy (p), tho testator, after re- 
citing that he had purchased an estate for a particular charitable 
purpose, devised it upon such trusts as certain persons should 
in her, his, or their discretion, direct or appoint, but he trusted 
they would exercise such power in doing such charitable acts as 
they knew he would most approve of. It was held that a gift 
for charity was clearly pointed out, so that a trust would have 
attached if the purpose had been legal. 

In Foley v. Parry (q), the testator gave property to his wife 


(m) 3 V. & B. 198. Law of Prop. 377 ;] Cary y. Cary, 2 

(ft) Bee also Brest v. Offley, 1 Gh. Scho. & L. 189 ; Forbes y. Ball, 3 Mer. 

Rep. 24G; Males v. England, Pre. Gh. 441; Horwood v. West, 1 S. & St. 387. 

202 ; Harding v. Olyn, 1 Atk. 469 ; Earl ( 0 ) 2 Mad. 468. 
of Bute v. Stuart , 2 Ed. 87, 1 B. P. 0. f(p) 12 Sim. 114. 

Toml. 476; Wright y. Atkins, 19 Yes. ( 9 ) 6 Sim. 138, 2 My. & E. 138.] 

299, [Cooper, 111 , rey. in D. P. Sugd. 
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[for life, with remainder to his nephew for life, and then stated chapteb xu. 
it to be his particular wish and request, that fiis wife, and another -precatory 
person who* took nothing under the will, should superintend and 
take care of the education of the nephew, so as to fit him for 
any respectable employment; and it was decided by Lord 
Brougham , affirming the decision of Sir L. Shadwell , that the 
nephew was entitled to bo educated and maintained out of the 
inoome of the property given to the widow till he attained the 
age of twenty-one : the duty was to bo performed by moans of 
the fund given. 

So,] in Broad v. Be ran (r), whore the testator ordered and 
directed his son J. (to whom ho gavo all his real and personal 
estate) to take care and provide for his (the testator’s) daughter 
A., during her life — Sir T. Plumer , M. B., was of opinion that 
the daughter was entitled to have a provision made for her out 
of the residue, in addition to an annuity of 5/. whioh was be- 
queathed to hor. 

[Trusts, or powers in the nature of trusts, have also been hold other cases of 
to be created by the following expressions : — “ I desiro him to 
give (s ) ; ” “I hereby request (/) ; ” “ empower and authorize ing a trust, 
her to settle and dispose of the estate to such persons as sho 
shall think fit by her will, confiding in her not to alienate the 
estate from my nearest family (u ) ; ” “ advise him to settle (#) 
t( my dear daughters, is, that you do givo my granddaughter 
1000/., this is my last wish (y) ; ” “ require and entreat (z) ; ” 

“ trusting that ho will preservo the same, so that aftor his de- 
cease it may go and be equally divided, &c. (a) ; ” “ well know- 
ing (b ) ; ” “ under the conviction that she will dispose, &c. (c) 

“ to apply the scftno (d ) ; 99 and by a direction to trustees to con- 
vey to the eldest son at twenty-one, " but so that the settlor’s 
wish and desiro may bo observed, which is hereby declared, that 
the other children may be allowed to participate (<?).” 

(r) 1 Rush. 611, n. [Sco also Wihon Brook v. Brook, 3 Sm. & Gif. 280; Alex- 

▼. Belly L. B., 4 Ch. .681, where the antler v. Alexander, 2 Jur. N. S. 898. 

devise being to tlio son for life, a direc- (#) Barker v. Bolton , 5 L. J. N. S. 

tion that his sister should reside with Ch. 98. 

and be maintained by him was held (y) Hinxman v. Boyndcr , 6 Sim. 646. 

not to operate after his death, (c) Taylor v. George , 2 V. & B. 378. 

(a) Mason v. Limbery, cited in Vernon (a) Baker v. Mosley , 12 Jur. 740. 

v. Vernon , Amb. 4. (It) Briggs v. Benny , 3 Do G. & S. 

(£) Nowlan v. Kelligam , 1 B. C. C. 639, 3M. &Gord.646; per Wood, V.-O., 

489 ; Shelley v. Shelley , L. R., 6 Eq. 640. Johns. 289. But see per Jessel, M.R., 

(m) Griffiths v. Mm, 6 Beav. 241. 6 Ch. D. 227. 

Hie devise to the donee of the power (e) Barnes v. Grant , 20 L. J. Ch. 92, 
was in tail. If it had been in fee, a 2 Jur. N. S. 1127. 
trust would scarcely have been created (d) Salusbury v. Benton , 3 K. & J 629. 

without the word “ confiding see (e) Liddard v. Liddard , 28 Beav. 266. 

c c 2 
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Mere explo- 
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cient. 


Doubtful ex- 
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plained by 
context. 
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gift is for the 
donee's abso- 
lute uso, pre- 
catory words 
do not create 
a trust. 
Meredith v. 
Meneage . 


[But] if the testator's language amounts merely to a general 
expression of goodwill towards the objects in question, and does 
not intimate any definite disposing intention in their favour, as 
where he adds, “ I have no doubt but A. B. (the legatee) will 
be kind to my children,” suoh words are inoperative to qualify 
the legatee's interest (/). And the same construction has pre- 
vailed in some instances in which the indefiniteness was of a less 
palpable character, as where a testator gave leasehold estates at 
S. to his brother J. II. for ever, “ hoping he will continue them 
in the family (<y). 

[Expressions sufficient per se to create a trust may be de- 
prived of their effect by a context expressly declaring (A), or by 
implication showing that no trust was intended; as, if a testator, 
after settling a fund on his daughters and their children, by 
codicil revokes that bequest on account of the inconvenience of 
having the money tied up, and loaves the property “ to be dis- 
posed of by the husbands for the good of their families no 
trust will be croated in favour of the wives and children ; other- 
wise the inconvenience complained of would continue (•). 

And where the words of a gift expressly point to an absolute 
enjoyment by the donee himself (,/), the natural construction 
of subsequent precatory (k) words is that they express the tes- 
tator’s belief or wish without imposing a trust. 

Thus,] in Meredith v. Hcneage (l), where the testator, after 
having given his real and personal estate in the fullest terms to 
his wife, declared that he had devised the whole of his real and 
personal estate to his wife, “ unfettered and unlimited ,” in full 
confidence, and with the firmest persuasion that in her future 
disposition and distribution thereof she would distinguish the 
heirs of his late father by devising and bequeathing the whole 
of his said estate together and entire to such of his said father’s 
heirs as she might think best deserved her preference ; it was 
held in D. P. that the wife was absolutely entitled for her own 
benefit, Lord Eldon considering that tho testator intended to im- 


(/) Euggens y. Yeates , 8 Vin. Ab. 72, 
pi. 27. [See .also lie Bond, 4 Ch. D. 
238.] 

(g) Ilarland v. Trigg, 1 B. C. C. 112. 
[(A) Young v. Martin , 2 Y. & C. C. C. 
682. 

(i) Alexander v. Alexander, 2 Jur. 
N. S. 898, not appealed on thin point, 
6 D. M. & G. 693. See also Shepherd 
v. Nottidge , 2 J. & H. 766 ; Eaton y. 
Watts, L. R., 4 Eq. 151 ; M l Cowlick 
y. Gt'ogan, L. R., 4 H. L. 82. 


(j) 1 ‘ Absolute’ * properly means not 
only unlimited in estate, but unfettered 
by trust or condition. Per James , 
V.-C., Irvine v. Sullivan, L. R., 8 Eq. 
673 ; and per Wood , V.-C., Godfrey v. 
Godfrey, 2 N. R. 16. 

(k) Becus, if the words are impera- 
tive, Bonser v. Kinnear, 2 Gif. 196 ; 
Evans v. Evans, 12 W. R. 608 ; Curtis 
y. Graham, ib. 998.] 

(0 1 Sim. 642, 10 Fri. 306. 
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pose a moral but not a legal obligation on his wife ; for which ho 
relied much (as did also Lord Redesdale) on the words “unfettered 
and unlimited.” Lord Eldon also adverted to the great diffi- 
culty of reconciling the testator’s direction that the estate should 
go “ entire ” with his direction respecting its “ distribution.” 

So, in Wood v. Cox (m), a testatrix gave all her estate, real 
and personal, to A. (and B., their), his heirs, executors and as- 
signs, “ for his and their own use and benefit for ever, trusting and 
wholly confiding in his honour that ho will act in strict con- 
formity to my wishos.” And she appointed A. and B. executors. 
On the same day the testatrix executed a testamentary paper, by 
which she gave several annuities and legacies (among others a 
legaoy of 100/. to her father, who was her solo next of kin), and 
which concluded with the following words in the testatrix’s 
handwriting : “ Such is the will of Sarah Compton.” The words 
“ and B. their,” originally written in the will, wero obliterated 
by the direction of the testatrix. Lord Langdale , M. It., held 
that A. was a trustee for the next of kin, [hut his decision was 
reversed by Lord Cottenham (n), who said that to make A. a 
trustee of tho whole property, the words “ for Iris own use and 
benefit ” must be expunged from the will, or, by reason of some 
irresistible evidence derived from other parts of the testamentary 
disposition, treated as if they had never been inserted, a con - 
stmetion which nothing but absolute necessity could justify. 

In Johnston v. Howlands (o), the gift was to tho testator’s wife, 
to bo disposed of “by her will in such way as she shall think 
proper but ho recommended her to dispose of one moiety among 
her own relations, and the other among such of his own as she 
should think proper. Sir J. K. Jlruee, V.-C., said, “That ilio 
word ‘ recommond ’ may amount to a command in a particular 
instrument, and may create a binding trust, is certain. It is 
equally certain that tho word is susceptible of a different inter- 
pretation, of an interpretation consistent with tho legal and equit- 
able poxecr of tho person recommended to depart from the recom- 
mendation.” lie thought that no trust was created. 

And in Webb v. Wools {p), where the gift was “ to J., her execu- 

(m) 1 Kee. 317. lowing cases bearing on the subject, 

[(#) 2 My. & Cr. 684. Sec also Ir- Winch v. Brutton, 14 Sim. 379; llurds- 

vine v. Sullivan , L. R., 8 Eq. 673, a well v. Bardsircll , 9 Sim. 319; Williams 

very aimilnr case. v. Williams , 1 Sim. N. S. 35S, post, 394 ; 

J ) 2 De Gh & S. 366. Uushisson v. Bridge , 15 Jur. 738 ; Fox 

p) 2 Sim. N. S. 267. See also v. Fox, 27 Bear. 301 ; Green v. Marsden, 

its v. Briggs , 16 Sim. 33 ; Vamall 1 Drew. 646 ; M'Culloch v. M'Culloch , 

v. Pamall, 9 Ch. D. 97 ; and the fol- 11 W. R. 604. 
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CHAPTEB XII. 


Ware v. Mal- 
lard, contra ; 


questioned. 


[tors, administrators and assigns, to and for her and their oxen me and 
benefit , upon the fullest trust and confidence reposed in her that 
she shall dispose of the same to and for the joint benefit of her- 
self and my children,” Sir R. Kindersky , V.-C., said that if he 
put on the latter part of the sentence a construction which would 
have the effect of creating a trust for the benefit of the children, 
he should moke the two branches of the sentence contradictory ; 
but he might fairly say that the latter part was not introduced 
for the purpose of creating any trust, but merely for the purpose 
of declaring that, giving all his proporty to J. for her own use 
and benefit, he reposes full confidence that she will dispose of it 
for the benefit of herself and children, without imposing any 
obligation which the Court could enforce. 

It remains to notice the case of Ware (or Wace ) v. Mallard (q), 
whore the testator devised and bequeathed all his real and per- 
sonal property to his wife, her heirs , executors , administrators or 
assigns , to and for her sole use and benefit , in full confidence that 
she would in eveiy respect appropriate and apply the same unto 
and for the benefit of all his children. Sir J. Parker , V.-C., 
decided that the widow took a life estate with a power of appoint- 
ment among the children. No reasons are reported. If the 
words “ in full confidence,” &c., created a trust, it is difficult to 
see how tho widow could take any beneficial interest whatever : 
and if they did not, it is equally difficult to understand how she 
could be entitled to less than the whole. 

The authority of tho V.-C. has given some currency to this 
decision (r). But the better opinion is, that in such a case no 
trust is imposed on the widow. Thus, in 2fc Hutchinson and 
Tenant (s), where a testator gave all his real and personal es- 
tates to his “ dear wife absolutely, with full power for her to 
dispose of the same os she may think fit for the benefit of my 
family, having full confidence that she will do so,” it was held 
by Sir G. Jessel, M. B., that the wife took absolutely. He con- 
sidered the case undistinguishable from Lambe v. JEames(t) f 
where a testator gave his estate to his widow “ to be at her dis- 

[(g) 21 L. J. Oh. 356, 16 Jur. 492. enforced in Webb y. Wools. Were not 

(r) Gully y. Cregoe, 24 Beay. 185 ; his remarks directed exclusively to 
Shovelton v. Shovelton, 32 Beay. 143; the words “confidence” and “re- 
Cumtck y. Tucker , L. R., 17 Eq. 320 ; siduary estate? " There was at least 
Le Marchant v. Le Marchant , L. R. f 18 nothing said about a life-estate. 

Eq. 414. Qu. whether in Cumiek y. («) 8 Gh. D. 640. 

Tucker a dictum of KxndtrsUy, V.-O., (*) L. B., 8 Gh. 697. See also 

in Palmer y. Simmonds , 2 Drew. 221, Mackett y. Mackett , L. R., 14 Eq. 49. 
was correctly interpreted as a surren- See these cases referred to again, post, 
der by him of the principle which he 
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[posal in any way she may think best for the benefit of horsolf 
and family,” — upon whioh a strong opinion was expressed by 
the L. JJ. that no trust was created ; but assuming that there 
was, it could not be extended to mean a trust for tho widow 
for life with remainder for the children in such shares as she 
might think fit to direct. 

It should be observed that in some of the cases where Sir J. 
Parker 9 8 construction has prevailed there has been a reference to 
the donee’s death as the time when the recommended disposition 
was to take effect (w) ; and this may have been taken as mark- 
ing the point of time when the interest of tho other beneficiaries 
was to commence, as well as negativing tho widow’s right to 
dispose of the corpus in her lifetime (,r). But tho distinction is 
discountenanced by’ Meredith v. llcncage , and Johnston v. Row- 
lands , and in expressing his dissont from the construction in 
question, Sir G. Jesscl drew no distinction between the cases 
whero such a reference existed and whore it did not. 

And with regard to the genoral question of precatory trusts 
(i. e. where the terms used do not expressly point to an absolute 
enjoyment by the donee himself)], tho Courts seem to bo sensible 
that they have gone far enough in investing with tho efficacy of a 
trust loose expressions of this nature, which, it is probable, are 
rarely intended to have such an operation (//). Accordingly we 
find, of late, a more strict and uniform requisition of definiteness 
in regard to both the subject-matter and objocts of the intended 
trust, than can be traced in some of the earlier [and a few of tho 
more modem] adjudications. 

Thus, in Curtis v. Rippon (s), whero a testator gave all his real 
and personal esfate to his wife, trusting that sho would, in love 
to tho children committed to her care, make such use of it as 
should be for her own and their spiritual and temporal good, 
remembering always, according to circumstances, the church of 
God and the poor. Sir J. Leach , Y.-C., held tho wifq to bo 
absolutely entitled, the testator’s intention evidently being to 
leave the children dependent on her. 

So, in Abraham v. Alman ( 0 ), where a will contained the 

[(«) Gully y. Cregoe, 24 Bear. 186 ; 1 D. J. & S. 418, there was an express 

Z* Marchant y. Le Marohant , L. R., * ‘ recommendation’ ’ not to do so. 

18 Eq. 414 ; Chohnondeley y. Cholmon - (y) See this opinion adopted by 

deity 9 14 Sim. 690 (but here the words James , L. J., Lambe v. J2amts } L. R., 
were only, “to be hers independent 6 Ch. 699.] 
of her husband” — as to which see also (s) 5 Mad. 434. 

Stubbs y. Sargon 9 3 My. & Or. 613). (a) 1 Russ. 609. 

(s) In Hart y. Tribe , 18 BeaY. 216, 
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qratmbb xn.‘ following passage : “ Pdo likewise will and bequeath to my only 
Words too son J. the sum of 60/. sterling per year for ever ; also to pro- 
creoteateiwt ^ or two daughters oi; my child H. E., namely, S. E. and 
*E. E., and the remainder of my property to the two children of 
my # daughter S. A.” — Lord Gifford , M. R., held that the words 
in question did not create a trust on the 60/. a-yeor, or the re- 
* mainder of the property bequeathed to the children of S. A. ; 
the former was a distinct, independent bequest ; and it was not 
dear that the testator intended to make a provision for the 
daughters of H. E., out of the latter; the Court hod no means 
of determining what that provision was to be, [or in what man- 
ner or out of what fund to be made.] 

Again, in Sale v. Moore (J), where a testator bequeathed the 
remainder of what he should die possessed of, after payment of 
debts and legacies, to his dear wife, adding, “ reoommending to 
her, and not doubting, as she has no relations of her own family, 
but that she will consider my near relations , should she survive 
me, as I should consider them myself in case I should survive 
her.” In a preceding part of the will, the testator had assigned 
as a reason for his not leaving his brother and sister anything, 
that they were provided for, and that ho could not do so without 
taking from his wife’s property, who was more in need of it. — 
Sir A. Hart , V.-C., held that the effect of the whole was, that no 
trust for the relations was creatod. 

So, in Hoy v. Master (c), where a testator willed the whole of 
his property to his wife for life, and that, after her decease, one- 
third should devolve to his beloved daughter M., and that the 
other two-thirds should be at the sole and entire disposal of his 
said wife, L. B. ; “ trusting that, should sho riot marry again 
and have other children, her affection for our joint offspring, the 
said M. B., would induce her to make her said daughter her prin- 
cipal heir.” The wife did not many again, and disposed of her 
• property to a stranger ; whereupon it was claimed by tho daugh- 
ter, on the ground that tho wife had a life interest only, with a 
power of appointment in favour of the children of any future mar- 
riage, with an alternative trust for the daughter absolutely. But 
Sir L. Shadwcll held that tho wife took tho two-thirds absolutely. 

Again, in Lechmere v. Lavie (rf), where a testatrix inode a 
codicil to her will in the following words : — “ I hope none of my 
children will accuse me of partiality, in having left the largest 

(6) 1 Sim. 534 ; [see also Reeves v. (c) 6 Sim. 568. 

Raker, 18 Beav. 373.] (d) 2 My. & K. 197. 
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share of my property to my two eldest daughters; my sole mo- 
tive for whioh was to enablathem to keep house sp long as they 
remain single ; but, in case of their marrying, I have divided it 
amongst all my children. If they die single, 6f course they mil 
leave what they have amongst their brothers and sisters, or their 
children .” Sir J. Leach , M. R.,' considered that these worejp were 
not intended to create an obligation upon the two eldest daugli* 
ters, as they applied not simply to the property given by the tes- 
tatrix, but to all property which the daughters might happen to 
possess at their deaths, leaving what she gave by her will at their 
disposition during their lives, and extending to property which 
might never have belonged to her, and wanting altogether cer- 
tainty of amount. 

It is submitted, however, that the uncertainty in regard to the 
subject of gift aroso, not from the testatrix having combined in 
the trust with her own property that of her daughters themselves, 
which she could not disposo of (e), but from the absence of any 
clear indication of intention that tho trust was to affect all the 
property which the daughters derived from tho testatrix. The 
expression “ what they have ” would seem to imply that the lega- 
tees might dispose of, as absolute owners, any part they chose, 
and that the trust should apply only to what remained. This 
brings the coso within the principle of Wynne v. llaichins (/), 
where a testator bequeathed what ho should leave behind him to 
his wife, “ not doubting that she would dispose of what should be 
left : , at her death, to their two grandchildren.” Lord Thurlow 
said that tho words “ not doubting ” would be strong enough ; 
but that where, in point of intent, it was uncertain what property 
was to be given* and to whom, the words were not sufficient, be- 
cause it was doubtful what the confidence was which tho testator 
had reposed ; and, where that did not appear, tho scale leaned to 
the presumption that he meant to give the whole to tho first taker. 

So, in llorwood v. West (</), where a testator recommended his 
wife to give by her will what she should die possessed of under 
his will in a certain manner — Sir J. Leach , V.-C., assumed, that 
if these words had boon uncontrolled by tho context, tho trust 
must have been void for uncertainty ; but he thought that it was 
evident, from a direction in the will to the wifo to secure to hcr- 

[(e) As to this, Bee Lefroy v. Flood, 4 (/) 1 Bro. C. C. 179. As to cases 

Ir. Oh. Rep. 1, 12.] of this class, vide ante, pp. 362, 363. 

(y ) 1 Sim. & St. 387. 
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chap tebm. self, on a second marriage, whatever she should possess by virtue 
Words too of his will, that the testator intended the trust in question to be 
croat^atruat. °°-© x tensive with such direction, i. e. to extend to all the pro- 
perty the wife derived from the testator. 

It should be observed, however, in regard to the objection of 
uncertainty, that the preceding cases, though frequently referred 
to as if they were the subject of a peculiar rule, merely require, 
in common with all others, that the intention of the testator 
should be manifested with sufficient certainty to enable the Court 
to act judicially upon it. 

So, in Ex parte Payne (?), where a testator, after devising the 
property in question to his daughter in fee, proceeded to declare 
that the estate was intended as some reward for her attention to 
him, and was kept separate from the other interests she would 
take under his will as a testimony thereof. And he directed his 
daughter to keep the premises in good repair ; and in cose she 
should marry, he strongly recommended her to execute a settle- 
ment of the estate, and thereby to vest the same in trustees, to 
bo chosen by her, for the use of horself for life, with remainder 
to her husband for life, with remainder to the children she 
might happen to have, or to such other uses as his daughter should 
think proper, to the intent that the said estate, in the event of 
her marriage, might be effectually protected and secured. The 
question, on petition, was, whether the daughter (who was un- 
married) could make a good title to the devised property in fee. 
It was contended for her that she could, for that neither the 
persons to take nor the estates themselves were certain ; and that, 
even if the daughter married, she might limit the estate to such 
uses as she thought proper: and of this opfiiion was Lord 
Ahinger, 0. B. 

mfliam V [And in Williams v. Williams (k) y where the testator by his will 
bequeathed property to his wife absolutely for her own use and 
benefit, and subsequently in a letter to her, wrote as follows : “I 
hope my will is so worded that everything that is not in strict 
settlement you will find at your command. It is my wish that 

(i) 2 T. & C. 636 ; seo also Knight v. however, depend on circumstances, 

Knight , 3Beav. 148; [£. C, nom. Knight Bonser v. Kinnear, 2 Gif. 195;) Qmyk 

v. Houghton, 11 Cl. & Fin. 513, 8 Jur. v. Davidson , 12 Moo. P. C. G. 268; 

923; Lefroy v. Flood, 4 Ir. Ch. Rep. 1, Maud v. Maud, 27 Beav. 616 ; Scott y. 
(in which great reliance was placed oh Key, 35 Beav. 291 (as to one-third) ; 

the fact that the approbation of the de- but see Malone v. 0 f Conner, 2 LI. & Go. 

visee was required to the conduct of the 465. 
persons claiming as cestuis quo trust ; (&) 1 Sim. N. S. 368. 

the force of which requisition must, 
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[you should enjoy everything in my power to give, using your OHAFTES XXX. 
judgment where to dispose of it amongst your children when 
you can no longer enjoy it yourself, hut I should be unhappy if 
I thought it possible that any one not of your family should be 
the better for what I feel confident you will so well direct the 
disposed of.” It was held by Lord Cramcorth, V.-C., that no 
trust was created : ho thought the words of the codicil could not 
operate to cut down the absolute interest given to the wife : but 
he relied chiefly on the uncertainty of the objects to whom the 
precatory words referred (/)]. 

It will be observed that in all those cases the consequence of 
holding the expressions to be too vague for the creation of a trust 
was, that the devisee or legatee retained the property for his or 
her own bonefit ; and in this respect theso cases stand distinguished 
from those (m) in which there was considered to bo sufficient in- 
dication of the testator’s intention to create a trust, though the 
objects of it were uncertain : a state of things which, of course, 
lets in the claim of the heir or next of kin to the beneficial 
ownership. In such cases there is no uncertainty as to the in- 
tention to create a trust, but merely as to the objects ; in the 
other class .of casos it is uncertain whether any trust is intended 
to be created. [But inasmuch as uncertainty in the object 
furnishes a strong argument that a testator did not* intend to 
create a trust, it is obvious that the two classes of cases are inti- 
mately connected with each other. For the rule that a certain Meaning of 
subject and a certain object aro necessary to constitute a trust, quhSig^. 
whore the words usod are precatory only, does not mean that the tointy 
subject or object must be so defined that it can in fact be ascer- subject for a 

tained by the Cburt. A precatory trust “ for the benofit of ,” [^£ tory 

or of “ the person named in such a paper,” whore no such paper 
is found, or “ for such objects as I have communicated to ” tho 
donee, where no such communication has been made (n), would 
completely exclude the donoo from all beneficial interest, although 
it leaves the obj ect wholly unascertained (m ) . But what is meant 
by the rule is this : in ascertaining whether the precatory words 
import merely a recommendation, or whether they import a defi- 

[0 As to the meaning of 11 family,” suoh disposition thereof or of any part 
see ll R., 6 Gh. I). 600, 8 Gh. D. o42, thereof as the testator might by deed 
and post, Gh. XXIX. or writing thereafter direct,” it was 

(m) Stubbs v. Sargon , Fowler v. Gar- held there was no trust, the testator 
lifo, Corporation of Gloucester v. Wood, not having made up his mind whether 
Briggs v. Penny, ante, p. 383 et seq. he would make any such disposition or 

(a) Bernard v. Minshull , Johns. 276. not, Fenton v. Hankins , 9 W. R. 300. 

But where the gift was 11 subject to 
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[nito imperative direction to him as to his mode of dealing with 
the property, tho Court will he guided by the consideration 
whether the amount he is requested to give is certain or uncer- 
tain, and whether tho objects to be selected are certain or un- 
certain ; and if there is a total absence of explicit direction as 
to the quantum to be given, or as to the objects to be selected by 
the donee of the property, then the Court will infer from tho 
circumstance of the testator having usod precatory words, ex- 
pressive only of hopo, desire or request, instead of the formal 
words usual for the creation of a trust, that those words are used, 
not for the purposo of creating an imperative trust, but simply 
as suggestions on the part of the testator, for the guidance of the 
donee in the distribution of the property ; tho testator, placing 
implicit reliance upon his discretion and leaving him the sole 
judge whether he will adopt those suggestions or not, and 
whether he will dispose of tho property in the manner indicated 
by the testator, or in any other manner at his absolute discre- 
tion. The question is not whether the object is so defined that 
it can bo distinctly ascertained by the Court, but whether the 
object is purposely left to be selected by tho donee {p ) ; as, 
for instance, where the testator expresses a desire that, the donees 
shall “distribute the fund as they think will be most agreeable to 
his wishes” (q). 


Secondly, wo are to consider whether in cases where words are 
added expressing a purposo for which the gift is made, such pur- 
pose is to be considered obligatory. Where tho purpose of the 
gift is the benefit solely of the donee himself, he can claim tho 
gift without applying it to tho purpose, and that, it is conceived, 
whether the purpose be in terms obligatory or not. Thus, if a sum 
of money bo bequeathed to purchase for any person a ring (r), 
or a life-annuity («), or a house (/), or to set him up in business («), 
or for his maintenance and education (j?), or to bind him appren- 


[(p) See judgment of Wood , V.-C., 
Bernard v. Minshttll, Johns. 287, 290. 

(q) Steady. Mellor, 5 Ch. D. 225. 

(r) Aprecce v. Apreece , 1 V. & B. 304. 
(a) Dawson v. Hearn , 1 R. & My. 

606; Fordy. Batley , 17 Bcav. 303; Be 
Browne's Will , 27 Dear. 324. It makes 
no difference whether* it be a bequest of 
a specified sum to purchase an annuity, 
or a direction to purchase an annuity 
of a specified amount, Yates v. Compton } 
2 P. W. 308. 


(0 Knox y. Jfotham , 15 Sim. 82. 

(u) Gough y. Bull, 16 Sim. 45. 

(x) Webb v. Kelly , 9 Sim. 472 ; Young - 
husband v. Gisborne , 1 Coll. 400; Fresant 
v. Goodwin , 1 Sw. & Tr. 544, 29 L. J. 
Prob. 115. It follows that if the legatee 
die before receiving his legacy, his re- 
presentative is entitled, Yates v. Comp- 
ton, 2 P. W. 308 ; Barnes v. Rowley , 3 
Ves. 305; Falmer v. Crawford , 3 Sw. 
482; Bayne v. Crowther , 20 Beav. 400; 
Attwood v. Alford , L. R., 2 Eq. 479. 
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[tice (y), or towards the printing of a hook, the profits on which 
are to be for his benefit (s), tho legatee may claim the money 
without applying it or binding himself to apply it to the specified 
purpose; and even in spite of an express declaration by tho tos- 
tator, that he shall not be permitted to receive the money (a). 

These cases rest on the principle that the Court will not com- 
pel that to bo done which the legatee may undo the next moment, 
as by selling the thing to bo purchased or giving up tho business: 
and we shall hereafter see (i), that the same principle applies 
where property is directed to be converted, for tho donee may 
claim it in its original state; but of course, in such case, if there 
bo more than one donee interested in tho gift, the deviation from 
the testator’s directions cannot be made without the consent of 
all, as if the house when purchased was to be conveyed to or 
settled on two or more persons. So, if the annuity is to bo 
held by trustees for the annuitant with a gift over in case lie 
should alienate or become bankrupt, his right to receivo the fund 
is intercepted (<?). If tho gift is not immediate, but is post- 
poned until the death of a tenant for life, and the annuitant 
dies before the tenant for life without alienating or becoming 
bankrupt, it should seem on principle that, as the event on which 
his interest was to be defeated has not happened, such interest, 
which originally and apart from the gift over was vested and 
transmissiblo (il), remains intact, and that his representatives are 
entitled to the fund ; and so it was decided in Day v. Day (e). 

Where the amount to be applied for the benefit of tho legatee 
is left to be fixed at the discretion of trustees, the legatee has no 
right to any more than the trustees in their discretion will allow. 


[(*/) Barlow v. Grant , 1 Vem. 255 : 
Nevill v. Nevill, 2 ib. 4.31 ; but see Wool- 
ridge v. Stone, 4 L. J. O. S. Ch. 5G ; see 
further, Barton v. Cook , 5 Ves. 4G1 ; 
Leche v. Kilmorey , T. & R. 207; Alt.- 
Gen. v. Haberdasher** Company, 1 My. 
& K. 420; Lewes v. Lewes , 16 Sim. 2G6; 
Noel v. Jones , ib. 309 ; in Lockhart v. 
Hardy , 9 Beav. 379, a legacy to a de- 
viseo to pay oft a mortgage debt on tho 
estate devised to him was held good, 
though the mortgage was foreclosed in 
the testator’s lifetime. And see Bari of 
Lonsdale v. Countess Berchtoldt , 3 K. & 
J. 185; Be Colson's Trusts , Kay, 133 
(enjoyment of repairing fund accele- 
rated by disentailing tho estato) ; and 
cases cited ante, p. 311, n. (*). 

(s) Be Skinners Trusts , 1 J. & H. 
102, in which it was a question of some 
difficulty, whether the principal object 


of the bequest was the benefit of tho 
person named, or the publication of 
the testator’s opinions. 

(a) Stokes v. Cheek, 28 Beav. 620. 

(b) Post, Ch. XIX. s. 2. 

(<•) Hatton v. May, 3 Ch. D. 148 ; 
per Kindersley , V.-C., Bay v. Bay, 22 
L. J. Ch. 881, 17 Jur. 58G, also shortly 
and somb. inaccurately reported 1 Drew. 
569. But where the annuity was to bo 
purchased in the name of the annuitant, 
it was held that a gift over was inef- 
fectual, and the annuitant entitled ab- 
solutely, Hunl-Noulston v. 1'urber, 3 
Ch. D. 285. 

(d) Bayley v. Bishop, 9 Yes. 6 ; and 
coses n. (x), sup. 

(e) Sup. But tho point was decidod 
otherwise by Matins, V.-C., Power v. 
llayne , L. R., 8 Eq. 262. 
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‘[Thus, where real and personal estate was given to trustees upon 
trust to apply the whole or any part of the rents and annual in- 
come towards the maintenance of A., and the trustees applied a 
part only, and then A. died ; it was held that his representatives 
were not entitled to the surplus rents and income (/). And in 
a case where a testator authorized his trustees to apply any sum 
not exceeding a stated amount in the purchase of church prefer- 
ment for A., and A. died before any sum had been so applied ; 
it was held that the gift failed ; a discretion was vested in the 
trustees as to the amount of the legaoy, and as to the mode and 
occasion of raising it, and A. could not in his lifetime have 
claimed payment of it to himself (y). But as soon as the trus- 
tees exercise their discretion by making a purchase for the object 
of their power, the thing purchased becomes the absolute pro- 
perty of the latter (h) ; and instead of applying a sum specifically 
the trustees may hand it over to the object(f). 

Where the motive or purpose of tho gift is the benefit of other 
persons as well as the primary donee, three constructions obtain, 
according to the language used. The purpose may be so peremp- 
torily expressed as to constitute a perfect trust ; or maybe such as to 
leave entirely in tho discretion of the primary donee the quantum 
of benefit to be communicated to tho other persons, provided that 
such discretion is honestly exercised ; or lastly, the expression 
of motive or purpose may be merely nugatory and not operate 
to abridge the previous absolute gift to the primary donee. In 
the following cases, illustrating these distinctions, the decisions 
will be found, on examination of the reports to turn in many 
instances on minute distinctions, which it would require too 
much space to particularize ; and some cases will bo found almost 
irreconcileable with others: the preponderance, however, seems 
to lean in favour of giving the primary donee a discretion which 
he must honestly exercise, or in default, subject himself to the 
control of the Court, with a tendency, however, rather to narrow 
than to extend the effect heretofore ascribed to words expressing 
the purpose or motive of the gift. 

a. As to the cases in which a complete trust is created. A 

[(/) In re Sanderson 9 s Trust , 3 K. & and soon after sold by tbe object). 

J. 497. Compare Sector v. Partridge , (i) Messcena v. Carr, L. It., 9 Eq. 

11 Sim. 229. If tbe whole income is 260; Palmer v. Flower, L. B., 13 Eq. 

needed for maintenance tbe result is tbe 250. In the latter case tbe power was 

same as if there were an absolute trust, to purchase promotion in the anny, 

Budland y. Crosier , 2 De G. & J. 143. and, in tbe meantime, purchase was 

(g) Cowper y. Mantell , 22 Beav. 231. abolished. Inifc Ward's Trusts, L. B., 

(A) Lawrie y. Bankes , 4 K. & J. 142. 7 Ch. 727, it was held otherwise in 

(Commission in the army purchased, case of a deed. 
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[gift to A., to dispose of among her children (/»), or for bringing 1 
up her children (/), gives A. no interest, but creates a complete 
trust for the ohildron. And in Taylor v. Bacon (m), where the 
testator bequeathed the dividends of stock to E., the wife of his 
son GK, for tho benofit of his son GK, of herself and of their 
children, and after the decease of Gh, the stock to remain in trust 
for the benefit of E. and her children during her lifetime, if she 
should remain a widow ; it was helc^that the wife was a trustee 
of the interest for herself, her husband and children. 

In Jabber v. Jobber (/»), the bequest was to the testator’s wife 
for the benefit of herself and her unmarried children, that they 
may be oomfortably provided for as long as my wife may remain 
in this life, with a bequest over upon her death. Tho widow and 
unmarried daughters were held to be entitled in equal shares to 
the income during the widow’s life, whother as joint-tenants or 
tenants in common was not decided. In Wetlicrell v. Wilson ( 0 ), 
tho testatrix, under a genoral power, bequeathed a sum of stock 
in trust for her children at twenty-one or marriage, and directed 
the trustees, in the meantimo, to pay the interest of tho fund to 
her husband, in order the bettor to enable him to maintain tho 
children of tho marriage, until their shares should become as- 
signable to them. Lord Langdale decided that tho husband took 
nothing beneficially, but was bound to apply tho income for the 
benefit of the children. In Wilson v. Maddison (p), tho testator 
bequeathed “ to A. W., with her little girl and two little boys, 
for their joint maintenance, — their mothor to have tho caro of 
bringing them up to the best of her power, till they are able to 
do for themselves, — 301. a-year, to be paid to the said mother, 
as above, half-yearly, as may best suit;” and it was held that 
the four persons were constituted joint-tenants, and that while 
three were minors, the fourth, being an adult, should receive the 
annuity for their maintenance (q). 

b. As to the cases in which the Court has considered the pri- 
mary donee to have a discretion liable to bo controlled, if not 
honestly exercised (r). In llamley v. Gilbert (s), the residue was 
given to E. 0*. H., to be laid out and expended by her at her 

[(A) Blakeney v. Blakeney , 6 Sim. 62. ( 0 ) 1 Kec. 80. 

(ft Pilcher v. Randall , 9 W. R. 261. (j») 2 Y. & 0. C. C. 372. 

(m) 8 Sim. 100 ; see also Chambers y. (gj Sco also Re Harris, 7 Exoh. 344. 

Atkins, 1 S. & St. 382 ; Fowler y. Hun- (r) The mode and oxtent of interfor- 

ter, 3 Y. & J. 606 ; Re Camac's Trust , enco exercised by the Court depend on 
12 Jur. 470 ; Barnes y. Grant, 26 L. J. the will in each case. See Castle y. 
Gh. 92 ; Bibby y. Thompson , 32 Beav. Castle , 1 Do G. & J. 362. 

646. («) Jac. 354. 

(») 9 Sim. 603. 
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r [discretion, for or towards the education of her son F. Gk H., and 
that she should not at any time thereafter he liable and subject 
to account to her said son or to any other person whatever for the 
disposal or application of such residue or any part thereof. It 
was held that E. G. H. was absolutely entitled to the residue, 
subject to. a trust, to apply a part to the education of her son 
during kin minority (£), and it was referred to the master to inquire 
what would be a sufficient jfn to be appropriated for that pur- 
pose. In Oilbert v. Bovmfi («), the testator bequeathed all his 
property to his wife and two othor persons in trust, to pay the 
income to his wife for tho education and support of his children ' 
by her ; but none of his property was to be disposed of, but the . 
income arising therefrom to be applied as above, to their main- 
tenance and support, and advancement in life and support of his 
children; and after her death, he gave the property to be divided 
among his children. The Y.-O. said, the natural construction of 
the will was, that the testator intended the whole of the income 
to be paid to his wife for her life, and to impose on her the 
burden of maintaining and educating the children out of it. In 
Hadow v. Hadow (or), Leach v. Leach (//), Browne v. Pauli (s), and 
Longmore v. JElcum («), words nearly similar received the same 
construction. It appears, as the result of these authorities, that 
whore the interest of tho children’s legacies is given to a paront 
to be applied for or towards their maintenance and education, 
there, in the absence of anything indicating a contrary intention, 
the parent takos tho interest subject to no account, provided only 
that ho discharges the duty imposed upon him of maintaining 
and educating the children ( b ) ; and that a contrary intention is 
not indicated by a direction, that in case of the parent’s death, 
Other trustees should make the application of tho fund, in which 
case, however, such trustees would take nothing beneficially (c). 


[(0 As to the confinement of the trust 
to minority, see Gardiner v. Barber , 2 
Eq. Rep. 888, overruling Soarnea v. 
Martin, 10 Sim. 287, contra. But where 
the income of a fund is to be applied 
for the maintenance or education of tho 
legatee during the life of A. or during 
any other specified period, the trust 
does not cease on the legatee attaining 
majority or dying in A.’s lifetime, 
longmore v. Ileum , 2 Y. & 0. C. G. 
363 ; Bayne v. Crowther , 20 Beav. 400; 
Brocklebank v. Johnson , ib. 211, 212. 
So even where the trust is for main- 
tenance, education, and bringing up, 


Badhdm v. Mee, 1 R. & My. 631. As 
to cesser of the trust on marriage of a 
daughter, see Camden v. Benson , cit. 8 
Beav. 360 ; Bowden v. Laing, 14 Sim. 
113; Carr v. Living , 28 Beav. 644; 
Scott v. Key, 35 Beav. 291. 

(u) 10 Sim. 371. 

[sc) 9 Sim. 438. 

(?) 13 Sim. 304. 

( 2 ) 1 Sim. N. S. 92 ; see also Bowden 
v. Laing , 14 Sim. 113. 

(a) 2 Y. & C. C. C. 363. 

(b) Per Lord Cranworth. 1 Sim. N. 
S. 103. 

(c) Ib. 106. 
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[In Crockett v. Crockett (d)> where the testator directed that all 
his property should he at the disposal of his wife for herself and 
children, the only point deoided was that the wife and children 
were not joint tenants ; but Lord Cottenham Was of opinion that 
the wife had a personal interest in the fund, and that as between 
herself and her children she was either a trustee with a large dis- 
cretion as to the application of it, or had a power in favour of the 
children, subject to a life estate in herself. The former construc- 
tion would have been the more consistent with the previous 
authorities. The latter would not only have introduced a limita- 
tion of the wife’s interest not expressed in the will, but would 
. have left that diminished interest still subject to the charge of 
maintaining the children. A “ recommendation ” not to diminish 
the principal but to vest it in government or freehold securities, 
has beon held to require this construction (o). 

In Bailees v. Ward (/), the gift was to the testator’s wife, “ to 
the intent she may dispose of the same for the benefit of herself 
and our children in such manner as she may deem most advanta- 
geous.” The Court, in deciding against the claim of the children 
‘to an absolute interest, said, it could not deprive the widow of 
the honest exorcise of the discretion which the testator had vested 
in her, or refuse its assistance to inquiro into or sanction any 
reasonable arrangements which she might dosire to make. Ex- 
pressions somewhat similar to those found in the last two coses 
have received the same construction in tho cases of Conolhj v. Far- 
rell (g)> Woods v. Woods (h ) 9 and Costabadie v. Costahadie (J). 

In several oases (A*), the Court has held tho donee entitled to 
receive tho legacy or dispose of the property devised or boquoathod 
and receive the prooeeds, without saying whether ho was abso- 
lutely entitled or bound honestly to exorcise a discretionary trust. 
In such cases it was merely deoided that there was no absolute 
trust. 

But here, as in the case of precatory trusts, if the property is 
given in the first instance for the absolute benefit, or to bo at 


[(d) 2 Phil. 553, reversing tho de- 
cision, 6 Hare, 326 (which sooms to 
have proceeded on some misapprehen- 
sion' of the decree, 1 Hare, 451). See 
also Scott v. Key , 35 Beav. 291 ; Arm- 
strong v. Armstrong, L. B., 7 Eq. 518. 

(*) Sort v. Tribe, 18 Beav. 215 ; but 
see per Turner , L. J., 1 D. J. & S. 418. 

(f) 1 Hare, 445. 

(g) 8 Beav. 347. 

(A) 1 My. & Gr. 401. 

J. — VOL. 1. 


(i) 6 Haro, 410; and see Cowman v. 
Harrison, 10 Haro, 234 ; Smith v. Smith , 
2 Jur. N. S. 967 ; Godfrey v. Godfrey, 
2 N. B. 1G ; Dixon v. Dixon , W. N. 
1876, p. 225. 

( k ) Cooper v. Thornton, 3 B. G. G. 96; 
Robinson v. Tiekell, 8 Ves. 142 ; Woods 
v. Woods , 1 My. & Cr. 401 ; Wood v. 
Richardson , 4 Beav. 174; Pratt v. 
Church, ib. 177 ; Briggs v. Sharp , L. 
B., 20 Eq. 317. 
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Brown v. 
Casamajor . 


Hammond v. 
Neame . 


[the disposal, of the donee, especially if such donee he the parent, 
no trust will he created hy subsequent words showing that the 
maintenance of the children was a motivo of the gift. And, 
although it is not directly denied that the Court may control the 
execution of a trust whero the shares of the beneficiaries are left 
to the discretion of the donee (for the Court is in the constant 
habit of ascertaining tho amount required for maintenance of 
children), yet increased weight is given to that indefiniteness as 
showing that no trust whatever was intended. Thus, in Larnbe 
v. Names (/), where a testator gave his estate to his widow “ to 
be at her disposal in any way she may think best for the benefit 
of herself and family;” the widow made a will disposing of 
part of her husband’s estato, and giving an interest therein to 
a natural son of one of his children ; and the questions were 
whether there was a trust, and if thero was, whether it had been 
duly executed. Crockett v. Crockett , and other cases cited abovo, 
were pressed on tho Court ; but with reference to them Sir W. 
James , L. J., expressed a strong disapproval of tho “ officious 
kindness” of the Court in interposing trusts whero none wore 
intended, and said, “ If the easo stood alone y I should say that 
no sufficient trust was declared by the will ; but if there bo any 
such obligation, I think it has been fairly discharged by the way 
in which she (tho widow) has made her will” (m). 

c. Lastly, as to cases where the primary donee was held to bo 
absolutely entitlod. 

In Brown v. Casamajor (n), a legacy was given to a father, tho 
better to enable him to provide for his younger children. Tho 
father consented to secure the principal for the bonefit of his 
younger children, but tho Court, on his petition, "held him entitled 
to the past arrears of interest. The report suggests no reason for 
this decision, but that which appears to bo the reasonable one, 
viz., that the legacy was originally absolute to tho father, and 
remained so except so far as his consent to settle it had deprived 
him of his interest. 

Again, in Hammond v. Neame (o) there was a gift to a trustee 
of a sum of stock, upon trust to pay the income to the testator’s 
niece, “ for and towards the maintenance, education and bringing 
up of all and every her children, until he, she, or they shall attain 


[(() L. R., 6 Ch. 597. See also Mac- simpliciter, was held well executed in 
hett v. 1 Cache tty L. B., 14 Eq. 49. But regard to daughters hy limiting their 
see Scott v. Key, 35 Beav. 291. shares to their separate use. 

(w) In WiUie v. Kymcr , 7 Ch. D. (w) 4 Yes. 498. 

181, a precatory trust for childron, (o) 1 Sw. 35.] 
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[twenty-on© and then the stock was given equally among them. 
The niece having no children at the testator’s deaths it was held 
that she was entitled to the interest of the stock.] 

So, in Benson v. Whittam (p)> a testator bequeathed certain an- 
nuities to be paid out of any money arising from whatever divi- 
dends he might die possessed of in the Bank of England, and tho 
residue of tho dividends to his brother A., (to enable him to assist 
such of the children of tho testator’s deceased brother F. as ho 
might find deserving of encouragement,) to be paid to the several 
persons as they became duo. Sir L . Shad well, V.-C., decided that 
the words in the parenthesis did not raise any trust in favour of 
the children of F. ; they moroly expressed tho motive or cause of 
tho gift, and he commented on other passages corroborating this 
conclusion. 

[In Thorp v. Owen (q), tho testator desired that everything 
should remain in its present position during the lifetime of his 
wife, and after hor decease gave his real and personal property 
to othor persons, and then added, “ I givo tho above dovise to my 
wife, that she may support herself and hor children according to 
her discretion and for that purpose.” Sir J. WUjram , V.-C., de- 
cided that the widow took absolutely for her life. IIo said, “ Tho 
cases should be considered under two heads ; first, llioso in which 
the Court has read tho will as giving an absolute interest to tho 
legatees, and as expressing also the testator’s motive for tho gift ; 
and, secondly, those cases in which the Court has read tho will as 
declaring a trust upon the fund or part of tho fund in the hands 
of the legatee (r). A legacy to A., tho better to enable him to 
pay his debts, expresses tho motivo for the testator’s bounty, but 
certainly creates no trust which tho creditors of A. could enforce 
in this Court ; and again, a legacy to A., the bettor to enable him 
to maintain or educate and provide for his family, must, in tho 
abstract, be subject to a like construction. It is a legacy to tho 
individual, with tho motive only pointed out. This is vory clearly, 
and, in my opinion, rightly laid down by the V.-C. in Benson v. 
Whittam ; and the cases of Andrews v. Partington (s), Brown v. 
Casamajor , and Hammond v. Neame , illustrate tho same principle. 
At the same time, a legacy to a parent, upon trust to bo by him 
applied, or in trust for the maintenance and education of his chil- 
dren, will certainly give the children a right, in a Court of Equity, 

(p) 5 Sim. 22. boon split into two divisions. 

[(?) 2 Hare, 607. («) 2 Cox, 223. Compare Bam v. 

\r) This second head has in the text Fetches, 2 H. & M. 60. 

" n n 2 
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[to enforce their natural claims against the parent in respect of the 
fund on which the trust is declared.” And the V.-C. added (t) : 
“ If you give property to persons to accomplish an object, increas- 
ing their funds , so that they might be better able to do it, that is, 
in point of fact, a gift to thorn, and there is no trust which others 
can enforce.” This is an important distinction, clear in principle, 
but often difficult of application. 

In Biddles v. Biddles (w), under a gift to A., to bring up and 
maintain B., A. was held to be absolutely entitled. And in Byne 
v. Blackburn (x), whore the testator bequeathed a sum of money to 
trustees, in trust after the doath of his daughter M., to pay the 
dividends to her husband during his life, “ nevertheless to be by 
him applied for or towards the maintenance, education or benefit 
of the children of M.,” it was held that no trust was created in 
favour of the children, and that A. was entitled absolutely for 
his life ; on the ground that if tho testator had intended A. to bo 
merely a trustee, ho would not have made the bequest in the first 
instance to other trustees ; and that where there is a gift to a 
parent, coupled with a direction that he shall perform certain 
parontal duties, (which arc legal obligations as regards a father, 
but are merely moral obligations in tho case of a mother,) it is a 
gift to and a beneficial interest in the porson to whom it is made. 
Yet nothing is moro common in trusts for the maintenance of 
children, than to direct tho trustees to pay the money over to tho 
children’s guardian, to be by him applied for thoir benefit ; and 
with regard to tho socond reason, it is difficult to reconcile it with 
*Sir J. Wigram’s remarks cited above.] 

Such, then, is the long train of decisions arising from tho nog- 
loot of testators clearly to distinguish between*expressions which 
arc meant to impose a trust or obligation, and those which are 
intended merely to inculcato tho discharge of a moral duty, [or 
point out the motive of the gift.] At one period the Courts seem 
to have been so astute in detecting an intention to create a trust 
when wrapped in the disguise of vague and ambiguous expres- 
sions, as almost to take from a testator the power of intimating a 
wish without creating an obligation, unless, indeed, by the use of 
words distinctly negativing the contrary construction. But though 


[(0 Pag© 614. 

(w) 16 Sim. 1 ; sco also Berkeley v. 
Swinburne , 6 Sim. 613 ; Oakes v. Strachy , 
13 Sim. 414; Leigh v. Leigh, 12 Jur. 
907; Jones v. Great wood, 16 Bcav. 628; 
Hart v. Tribe , 18 Beuv. 216 (as to tho 


100/.); Wheeler v. Smith , 1 Gif. 300; 
Howarth v. Dewell, 29 Boav. 18. 

(x) 26 Beav. 41. See also the judg- 
ment in Lainbe v. Lames, L. R., 6 Ch. 
697.] 
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a sounder principle now prevails, the practitioner will perceive, in 
the state of the authorities, the strongest incentive to caution in 
the employment of words which may give rise to a quostion of 
this nature. If a trust is intended to be created, this should 
be done in clear and explicit terms ; and if not, any request or 
exhortation which the testator may choose to introduce, should 
be accompanied by a declaration, that no trust or legal obligation 
is intended to be imposed. 

Sometimes a testator’s recommendation in favour of a third 
person is not of a nature to create a simple absolute trust for his 
benefit, but has for its object tho placing or continuance of such 
person in some office or capacity connected with tho property 
that is the subject of disposition, involving the performance of a 
certain duty. As where a testator directs that tlio tenants of the 
devised property shall bo allowed to continue in its occupation, 
either witli or without a condition or restriction as to rent, cul- 
tivation, &c. 

As in Tibbits v. Tibbits (//), whore a testator made a doviso to 
his son, recommending him to continue his cousins A. and B. 
" in the occupation of their respective farms in the county of W. 
as heretofore, and so long as they continue to manage the same in 
a good and husbandlike manner, and to duly pay their rents,” it 
was held to be a trust for the cousins, who had boon tenants at will. 

It has been much discussed whether a direction or injunction 
to employ a particular agent or steward, imposes on tho dovisco 
an obligation in tho nature of a trust in favour of tho person so 
named, subject, of course, to tho implied condition to faithfully 
discharge tho duties of tho office. [Thus, in Ilibbert v. 1 Tibbcrt (s), 
the testator, whoso only real estates were in Jamaica, directed that 
his friend II. should be appointed receiver of his real and per- 
sonal estates, adding that he made this appointment for tho sake 
of benefiting II. in & pecuniary point of view. Sir W. Grant , 
M. It., held that H. was entitled to bo receiver, agent and con- 
signee for tho Jamaica estates, upon his personal recognizance, 
without (as would have been required if he had not been ap- 
pointed by the testator) giving tho usual security.] 

So, in Williams v. Corbet (a), whore a testator devised his 
estates to trustees upon trust to lot the samo, and apply tho 

(y) 19 Ves. 656. [Comparo Quaylc continue testator’s trado and employ 
v. Davidson , 12 Moo. P. 0. C. 268. A. as manager).] 

(a) 3 Mer. 681. Sco also Saunders (a) 8 Sim. 349. 
v. Rotherham, 3 Gif. 656 (direction to 
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rents in paying off certain incumbrances, and appointed A. to 
be auditor of the accounts during the execution of the trusts, 
and directed the trustees to pay him the usual annual remunera- 
tion. Sir L. Shad well 9 V.-C., held that the trustees were not 
justified in removing A. from the office, there being no imputa- 
tion on his conduct, for that he had as much right to be the 
auditor as any one of the devisoes had to the estates. 

[On the other hand] in Lawless v. Shaw (6), where a tostator, 
after devising his estates, charged with certain annuities, to his 
friend William Shaw (then aged twenty years) for life, with 
remainders over in strict settlement, and after bequeathing to 
his friend and agent B. E. Lawless 100/. as a token of the tes- 
tator’s esteem for him, and after directing his executors to pay 
his agent 150/., to bo distributed among the poor of his estates, 
declared it to bo his particular dosiro that his executors, whilst 
acting in the management of all or any of his affairs, as also his 
friend W. Shaw, when he should enter into the receipt of tho 
rents of his estates, should continue Lawless in the receipt and 
management thereof, and likewise should employ and retain him 
in the agency and management of lands to be purchased in pur- 
suance of the will, at tho usual fees allowed to agents, he having 
acted for tho testator since he becamo possessed of tho estate 
fully to his satisfaction. The testator also bequeathed to his 
friend and agent Mr. Lawless 150/. to purchase a monumental 
tablet. Soon after the testator’s decease, Shaw, the devisee for 
lifo, dismissed Lawless from his office as land-agent, but with- 
out impeaching his character or capacity. Lawless filed a bill 
against Shaw, claiming to bo reinstated, which was dismissed by 
Lord Phinhet; whose decree, however, was Upon a rehearing 
reversed by his successor. After reading the clause of tho will 
applicable to Lawless, Sir E. Sugdcn inquired, “ Is that a simple 
recommendation to continue him in an office removable at 
pleasure, and which the devisee may put an end to the next 
hour P or, is it a direction to continue him against the will of 
tho devisee, subject of course to the conditions implied, that he 
conduct himself honestly and faithfully in the discharge of his 
duty, and continuo competent both in mind and body P Does it 
mean that tho agency should be of the same character, and that 
he was to be continued in the same manner as he was employed 
by the testator himself, that is, removable at pleasure P” His 
Lordship then proceeded to show at some length that it was 
(6) I LI. & Go, 154. 
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clearly imperative on the trustees to employ Lawless during 
Shaw’s minority. 44 Now if it was,” he continued, 44 imperative 
on the trustees to employ him during the minoritj r , can I draw 
a distinction and say, that a different right was given by tho 
same words to Shaw from that given to the trustees, particularly 
in a will where, as I have pointed out, tho testator know how to 
distinguish tho powers which he gave, according to the persons 
by whom and the period at which they were to bo exorcised ? 
If imperative on the trustees, it was equally so on Shaw, when 
he succeeded to the estate. If you look at the language of tho 
clause there can bo no doubt as to tho intention. It is in sub- 
stance this : I have found him a faithful agent to myself, and it 
is my particular desire that you rotain him in the management 
of the estate, and I will loavo no doubt as to the fees ho is to 
receive. The word 4 continue ’ is used in the first part of tho 
clause, and in the second the words 4 retain and employ.’ Thoso 
are strong words importing a continuance and endurance as long 
as ho conducts himself properly. In tho preceding clause thero 
is an absolute gift of 150/. for charity, and a direction that it 
should bo paid to Lawless, to bo by him distributed. Can any 
one doubt that that is imperative ? though merely a direction 
it is nevertheless just as binding as the gift itself of tho money 
to the poor. This is followed by tho clause in question, 4 and it 
is also my particular desire,’ &c. ; these words, in connexion with 
tho gift in the preceding clause, import a gift also to Lawless 
himself : then it is said Shaw is made tenant for life, and can 
you cut down his life estate ? To this I answer, I leave him as 
I find him. Tho testator omployed this gentleman to receive 
his rents, and deSired his dovisee to continue him ; this is in tho 
nature of a condition imposed on the tenant for life, and there- 
fore the person who takes tho estato must perform the condition. 
It is said that this was intended for Shaw’s benefit. It may be 
so, but not exclusively; I have no means of forming a judgment 
whether it was or was not. I cannot say whether the testator 
may not have intended a benefit to tho estate itself ; ho certainly 
did, so far as he made it imperative upon tho trustees to employ 
Lawless during the minority. A very young man was about to 
step into possession of an estate ; the testator, therefore, might 
wisely say, 4 1 will take care to have a faithful agent employed 
for the benefit of the estate itself ; I will at the same time mako 
the office a reward to a tried agent for his past exertions.’ Then 
it is said; Suppose the testator recommended tho devisee to em- 
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Shaw v. Law- 
less in D. P. 
reversing de- 
cision below 


ploy a particular baker or tailor ; well, suppose the testator did 
make such a condition in dear express terms, for it would not he 
implied; a man may devise an estate under any condition he pleases, 
provided it is not an illegal one.” 

[The decision of Sir E. Sugden was, however, reversed, and 
that of Lord Plunket established in D. P. (c), on the ground that 
a gift of an estate to one person is inconsistent with a direction 
that another should have the management of it. Lord Cotten- 
ham said, “ If Lawless’s title is what it has been argued to be, 
he has an equitable charge on the legal estate of Shaw ; and as 
he is to have the usual fees of 51. per cent., the result would be 
that Lawless would not only be an equitable incumbrancer to 
that amount, but would have a right to manage and direct the 
estate, and would have full power over the conduct of the pro- 
perty. If so, the testator must have intended that Shaw, to 
whom he gave the estate for life, should not have the direction 
of his own estate ; for the two powors of direction and manage- 
ment are inconsistent with each other. He must be taken on 
this view of the oaso to have intended that the legal devisee for 
life should not have the management, but that tho equitable 
incumbrancor on the real estate should have the control and 
management of the property. But the trustees of the will are, 
during a considerable part of the time, to have not only the 
management of the estate which the testator devised, but are 
authorized and directed to lay out part of the personalty, the 
residue, in the purchase of other lands. If Lawless is the equitable 
incumbrancer to the amount of one-twentieth part of the income 
of the estate, he has a dear interest in the residue, for he might 
take one-twentieth part of the residue. He might file a bill in 
Chancery, in order to control the application of the residue, and 
claim to be absolutely interested in what he is entitled to receive, 
namely, this one-twentieth port.” The observation as to Lawless 
being entitled to one-twentieth shore of the residue seems scarcely 
applicable, for he had in fact, at tho utmost, only a per-centage 
on tho rents as a salary for performing a duty, and that only so 
long as he performed it properly and obeyed his employer (d). 
The due yearly performance of that duty was, therefore, a con- 
dition precedent to his right to receive his yearly per-centage, 
and such a right to a per-centage of the reoeipts could scarcely 
be converted into a right to a like per-centage of the capital.] 

[(c) Shaw v. Lawless , 5 Cl. & Fin. Phil. 142. 

129. See also linden v. Stephens , 2 (rf) See 1 LI. & Gk 172. 
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CHAPTER XIII. 

PAROL EVIDENCE, HOW FAR ADMISSIBLE. 


As the law requires wills both of real and porsonal estate (with 
on inconsiderable exception) to be in writing, it cannot, con- 
sistently with this doctrine, permit parol ovidenco to bo adduced, 
either to contradict, add to, or explain the contents of such 
will (a) ; and the principle of this rule evidently demands an 
inflexible adherence to it, even where the consequence is the 
partial or total failure of the testator’s intended disposition; 
for it would have been of little avail to require that a will ab 
origino should bo in writing, or to fence a testator round with a 
guard of attesting witnesses, if, when the written instrument failed 
to make a full and explicit disclosure of his scheme of disposition, 
its deficiences might bo supplied, or its inaccuracies corrected, from 
extrinsic sources. No principle connected with the law of wills 
is more firmly established or more familiar in its application than 
this; and it seems to have been acted upon by the judges, as well 
of early as of later times, with a cordiality and steadiness which 
show how entirely it coincided with their own views. Indeed, 
it was rather to have been expected that judicial experience 
should have the effect of impressing a strong conviction of tho 
evil of offering temptation to perjury. 

Thus (among many instances) (b) , in Strode v. Lady Falkland (a), 
letters and oral declarations of the testator boing offered to provo 
the intention to include a reversion in tho words, “ All other my 
lands, tenements, and hereditaments, out of settlement,” it was 
unanimously agreed by Lord Cowpcr , 0 ., J. Trevor , M. It., T. 
Trevor , C. J., and Tracy, J., that this kind of evidence could not 
bo admitted, for that where a will was doubtful and uncertain, 

[(a) Goss v. Lord Kugent , 5 B. & Ad. Salk. 232 ; Gowers v. Moor, 2 Vem. 98 ; 
64, 66 ; Wigram on Wills, 6; Lowfield Bennett v. Pavia, 2P. W. 316 ; Parsons 
y. Stoneham, 2Stra. 1261.] y.Ianoc, lVcs. 189; UlrichY. Litchfield, , 

(b) Cheney's mm , 6 Rep. 68; Vernon's 2 Atk. 374 ; [Farmitcr v. Parmiter , 1 J. 
case, 4 Rep. 4; Lawrence v. Podwcll, 1 & H. 135.] 

Ld. Raym. 438; Bertie v. Falkland , 1 (<?) 3 Oh. Rep. 98. 
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it must receive its construction from the words of the will itself ; 
and no parol proof or declaration ought to be admitted out of the 
will to ascertain it. 

So, in Brown v. Schvin (d), (which is a leading authority,) 
where the testator having bequeathed the residue of his personal 
estate to two persons, whom he appointed his executors, and ono 
of whom was indebted to him by bond, it was attempted to bo 
proved by the evidence of the person who drew the will, that he 
received tho testator’s written instructions to release the bond 
debt by the will, but that ho refused to do so, under the impres- 
sion that tho appointment of tho obligor to bo one of the exe- 
cutors extinguished the debt — Lord Talbot held the evidence to 
bo inadmissible ; and his decroo was affirmed in D. P. 

Again, in Lord Walpole v. Earl of Chohnondeley (<?), where it 
appeared that tho testator, tho Earl of Orford, mado a will in 
1752, whereby ho devised his real estate to certain limitations. 
In 1756 he made another will, altering those limitations; but in 
neither of these wills did ho bequeath his personalty, appoint 
executors, or make any provision for tho payment of his debts. 
In 1776 he sont for his attorney, to make a codicil for those pur- 
poses ; and, on the attorney telling him he should want his will, 
his Lordship sent him for it to his steward, who gave him the 
will of 1752. The other will appears not to have been in his 
custody. Tho attorney then drew tho codicil, which recited 
generally, that by his last will and testament, dated 25 th Novem- 
ber , 1752, tho testator had devised his real estate to certain uses, 
but had not charged the same with the payment of his debts or 
legacies, or disposed of his personal estate, or appointed any 
executors; and he declared that 'writing to bena codicil to kin 


(tl) Cas. t. Talb. 240, 3 B. P. C. Toml. 
607. [It must always be assumed that 
tho language of tho will is that of the 
testator: if proposed by his professional 
adviser, it is yet adopted by him; per 
Wood , V.-C., 10 Hare, 348, 349; and 
see per Romilly, M. R., 32 Bcav. 423. 
And parol evidence that a will waB or 
•was pot drawn by a skilled person is not 
admissible, though any evidence ou 
the point apparent on the face of the 
will maybe considered in construing it, 
Richard* v. Davies , 13 C. B. N. S. 69, 
861 ; andif obviously technically drawn, 
the technical is tho primary meaning, 
per Bytes and Willes , JJ. 9 Thellusson v. 
1 lendlcsham, 7 H. L. Ga. 449, 486. But 
as in the caso of a deed (10 East, 427, 
4 B. & Cr. 272), so in tho case of a will, 
evidence is admissible to show that tho 


instrument was in fact executed on a 
different day from that stated in it, 
Refill v. Refill, L. R. 1 P. &D. 139.] 
\e) 7 T. R. 138, 3 Ves. 402 ; [Re 
Chapman , 8 Jur. 902, 1 Rob. 1 ; Payne 
v. Trappes , 1 Rob. 683, 11 Jur. 854 ; and 
see Stringer v. Gardiner , 27 Beav. 36, 
4 Do G. & J. 468 ; Re Nunn'* Trust * , 
L. R., 19 Eq. 332; Farrcr v. St. Oath - 
urine's College, L. R., 16 Eq. 19. Quineey 
v. Quineey , 5 No. Cas. 154, 11 Jur. Ill, 
and Re Thomson , L. R., 1 P. & D. 8, are 
contra: sed qu. The decision in the 
former of these two cases may perhaps 
bo supported on tne same grounds as 
Rogers v. Goodenough , 2 Sw. & Tr. 342, 
31 L. J. Frob. 49; for it appears that 
the will mistakenly referred to had been 
destroyed. Vido ante, p. 191.] 
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said hit mil, and to be accepted and taken as port thereof, and 0S4HTIB XIXZ. 
revoked the same so far only os it was incompatible with the Express re-- 
codicil; and he subjected all his estates to the payment of his publication of 
debts, the legacies thereinafter bequeathed, and his funeral ex- ^iilno^oon- 
ponses, gave several logacies, and appointed executors. The troll ? d h 7 
codicil was duly executed. The parol evidonce also went to denco. 
show, that when tho testator made the will of 1750, he told one 
of the witnesses that ho and his great-uncle (to whom the pro- 
perty was thereby limited for life, with remainder to his sons in 
strict settlement) had rnado reciprocal limitations in favour of 
each other’s families, in case of failure of issuo of cither of them. 

And it appeared further, that when he made the codicil of 1776, 
ho expressed no intention of altering the limitations of tho real 
estate, further than by subjecting it to his debts, logacies, and 
funeral expenses. The question was, whether this evidence could 
be received to control the operation of that codicil, which had, by 
republishing the recited will of 1752, revoked that of 1756 (/). 

The Court of C. P., and afterwards tho Court of K. 33., on a 
writ of error, held the evidence to bo inadmissible. It had been 
argued, that the evidenco raised a latent ambiguity on the words 
“ last will, dated 1752,” by showing that that will was not tho 
last will ; and that though tho expression “ last will” was gene- 
rally used in a technical sonse, it was sometimes used in tho 
strict and literal sense, and, therefore, evidenco should bo ad- 
mitted to show in what sense it was used by the devisor ; but 
Lord Kenyon observed, tliat neither of thoso instruments was a 
will, properly so called, until tho death of tho devisor : but woro 
ajnbulatory until that time, and either of them was capable of 
being destroyed or set up by the devisor. “ Supposing,” con- 
tinued his lordship, “ Lord Orford had said to the attorney, ‘ I 
have two wills in tho steward’s hands, desire him to send me the 
last will,’ and tho steward had, by mistake, sent him tho first, 
and that mistake had been shown by parol evidence, there would 
have been a latent ambiguity ; and it seems to me (though the 
opinion is extra-judicial), that that ambiguity might have been 
explained by other parol evidence, on the same principle as in 
the instance of cancelling a will, whero parol 'evidenco is ad- 
mitted to show quo ammo tho act was done ; or as in the cose of 
a child’s destroying a deed.” 

It will be observed, that in the two cases suggested by Lord Difference be- 


(/) Ante, p. 188. 
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Kenyon , the alleged revoking act is from its nature susceptible 
of, and indeed requires, this species of explanation. The same 
observation would have applied to the case then before the Court, 
if the revocation had consisted in the act of the steward sending 
the wrong will; but as this evidently was not the cose, the revo- 
cation being wholly produced by the fact of the will being re- 
ferred to in the codicil, it was clearly impossible, upon the prin- 
ciple adopted in this case, to admit parol evidence of the actual 
intention to control the revoking effect of the codicil. 

A fortiori parol evidence is not admissible to supply any clause 
or word which may have been inadvertently omitted by the 
person drawing or copying the will. Thus, in Earl of Newburgh 
v. Countess of Newburgh (A), where a testator gave instructions to 
his solicitor to prepare a will, by which his wife was to take an 
estate for life in lands in the counties of Sussex and Gloucester. 
The solicitor prepared the draft, and laid it before a conveyancer 
to settle, by whom, it appeared, that the word “ Gloucester” had 
inadvertently been struck out, and the person who made the fair 
copy of the settled draft changed the word “counties” into 
“county;” and the mil, therefore, omitted altogether the estate 
for lifo in the lands in the county of Gloucester. When the will 
was executed, the abstract of the will, (which agreed with tho 
instructions given by the testator,) and not the will itself, was 
read to the testator, so that the mistake remained undiscovered. 
The widow filed a bill, praying to have the will corrected on 
this evidence; but Sir J. Leach, V.-C., refused it, because, ad- 
mitting it to be clearly made out that the mistake existed, the 
Court had no authority to correct the will according to the in- 
tention. The will, executed with that omission, was certainly 
not tho will of the devisor ; and so it must be found by a jury 
upon the facts stated as to the Gloucester estate ; but the Court 
could not, for that reason, set up the intention of the testator, 
which by mistake he had been prevented from carrying into 
execution, as if ho had actually executed that intention in the 

(/<) 5 Mad. 364. In Langston v. Lang- his judgment, emphatically disclaimed 
ston, SBli. 167, 2 Cl. & Fin. 104, a nice all reliance on or influence from tho 
question of construction arose, in con- information derived from this source, 
sequence of tho omission of a lino by Perhaps, however, tho principle which 
the person copying the will for sign a- excludes such evidence was somewhat 
turo; and Lord Brougham called for infringed by the inspection of the draft 
and inspected the draft, with a view of will, even with tho disclaixnor ; for in 
informing himself of this fact, in spito such cases who can venture to affirm 
of the protestations of the appellant’s that his mind has not received a bias, 
counsel. Its inadmissibiUty, however, by aUowing the inadmissible evidence 
was admitted by his Lordship, who, in to have access to it ? 
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forms prescribed by the Statute of Frauds. To assume such a chapter xxxx. 
jurisdiction would, in effect, be to repeal the Statute of Frauds 
in all cases where a testator failed to comply with the statute by 
mistake or accident. His Honor added, that he was willing to 
direct an issue, whether this was the will of the testator as to 
the Gloucester estate; and upon this issue the evidence tendered 
would be admissible («'). No such issue was asked. The case 
was afterwards reheard before the V.-C., when it was suggested, 
as the result of the conveyancer’s evidence, that there was no 
omission in the will, but that the error was owing to the intro- 
duction of a passage which he had at first written, but afterwards 
struck through with a pen ; but which had been copied by mis- 
take in the fair will : and it was contended, therefore, that there 
ought to be an issue, to try whether thoso words so introduced 
by mistake were part of the will. Tlio V.-C. thought that, if 
such a case had boon originally made, they would have beon 
entitled to such an issue (J ) ; but that, as it was opposed to the 
allegations on the record, lie could not entertain it. The case 
was carried to the House of Lords, whore the question, whether 
parol evidence was admissible to prove such mistake, for the 
purposo of correcting tlio will and entitling the appellant to the 
Gloucester ostate, as if the word “Gloucester” had been inserted 
in the will, was submitted to the Judges, who declared thoir 
unanimous opinion to be, that the evidence was not admissiblo (£). 

The distinction suggested in tlio Court below is very important. Clause impro- 
It seems to amount to this : that though you cannot resort to Succd^to" 
parol evidence to control tho offect of words or expressions which will may bo 


(i) Tho report stales that a case was 
cited at the bar on the authority of 
Richards, C. B., in which Lord JR i don 
had sent it to the jury upon the same 
description of facts. [But Lord St. 
Leonards says (Law of Prop. 207) it 
could not be maintained that the omis- 
sion of the word “ Gloucester ” in the 
particular devise would render the whole 
will void as to the Gloucester estato : 
because although the will did not con- 
tain aU that tho testator intended as to 
this estate, it contained in the actual dc - 
vise of it nothing but what he did in- 
tend. The case was ultimately decided 
in D. P. upon tho construction of what 
stiU appeared on the face of tho will. 
Law of Prop. p. 367. 

(j) Upon this Lord St. Leonard '& re- 
marks — “This is a dangerous jurisdic- 
tion: for althoughnodoubt tho striking 
out of the two lines would have made 


the will wliat tho testator directed, yet 
those linos, though inaccurate, were in- 
troduced in order to carry the instruc- 
tions for tho will into legal operation. 
It might on the same ground bo con- 
tended that a mistake in a legal limita- 
tion made through carclessuess or ig- 
norance could be corrected by striking 
out tho words improperly introduced.” 
Law of Prop. p. 107. See also Harter 
v. Harter , L.R., 3 P. &D. 11 ; Re Davy, 
1 Sw. & Tr. 2C2, 29 L. J. Prob. 161, 5 
J ur. N. S. 252. Moreover the offeot of 
striking out tho words in Newburgh v. 
Newburgh would be the opposite of that 
in the decided cases : it would create a 
dovisc and not an intestacy. Per Sir 
J. JFigram , WillH, pi. 183 n. And see 
Stanley v. Stanley , 2 J. & H. 602.] 

(£) 1 M. & Sc. 352. [Soo Wade v. Nazer, 
12 Jur. 188, 6 No. Cas. 46, 1 Rob. G27.] 



414 


PAROL EVIDENCE, 


obuxbb m the testator has used, by showing that ho had used them under 
^ mistake or misapprehension, nor to supply words which he has 
jg y * not used, yet that you may, upon an issue devisavit vel non, prove 
that clauses or expressions have been inadvertently introduced 
into the will, contrary to the testator’s intention and instructions, 
or, in other words, that a part of the executed instrument is not 
his will. In support of this doctrine may be adduced the case of 
Hippesley v. llomer (/), where a testator, having, by his will dated 
in 1800, dovised his estate to certain limitations, by a codicil 
made in 1804, after empowering ono of the devisees for life to* 
make a jointuro and charge portions for children, mado certain 
variations in the limitations in the will, and gave certain addi- 
tional powers of management to his trustoos. The bill allegod, 
that the.testator executed the codicil upon the representation and 
in the belief that it contained nothing but powers to the devisee 
for life to make a jointuro and charge portions for children, and 
prayed that it might be set aside. The facts charged were ad- 
mitted by the answer. Issues were directed — First, as to whether 
the testator did, by a paper writing, purporting to bo a codicil to 
his will, devise in manner following : (Then follow the words of 
the oodicil, by which only the powers of jointuring and charging 
portions wero conferred.) Secondly, whether the testator did, by 
tho said codicil, devise in manner following: (Hero was set forth 
the remaining part of tho codicil.) The jury foand that the part 
of the codicil which was tho subject of the second issue did not 
constitute tho will of the testator; and that tho part of the codioil 
which was the subject of the first issue did constitute the will of 
the testator. Whereupon the Court (not being able to direct tho 
instrument to bo delivered up, as part of it waf good,) declared 
that so much of the codicil as did not constitute the will of tho 
testator was void. 

Elocution ol [So parol evidence is admissible to show that a document dulv 

wmtw* ina+mi *- 

ment ; " executed as a will was never intended to operate as the will of 

the deceased ; as, if two persons, intending to make their wills, 
each by mistake executes the document prepared for the other (*») : 
—«t » pro- or to show that a document was not intended to be testamentary 

tended will; ^ut on jy M a contrivance to effect some collateral object, e.g., 
to be shown to another person to induce him to comply with the 


(i) T. & B.48, n. [See aleo Poicellv. Duane, 2 Sw. & Tr. 690, 31 L. 3. Prob. 

Mouchett, 6 Mad. 216 ; Lord Trimlestown 173; Me Oswald, L. R., 3P. & D. 162. 

v. J)' Alton, 1 D. & Cl. 86 ; Lord Ottilia - (m) Mo Hunt, L. R., 3 P. & D. 260. 

mors y. O' Grady, 2 Jo. & Lat. 210; Me 
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[pretended testator’s wish (n). In both these cases the animus chaste* xm. 
testandi is wanting. So parol evidence is admissible to show —of a dupli- 
that the later of two identical documents was intended to be a oftto * 
duplicate of the earlier one, and not a distinct instrument ( 0 ).] 

Parol evidence is also admissiblo for the purpose of counter- Rulo in cases 
acting fraud; for to reject it in such case would be to make a o£frau<i - 
rule, whose main object is to prevent injustice, instrumental in 
producing it. As in Doe d. Small v. Allen ( 7 ;), where it appeared Ono will sur- 
that the testator, upon being pressed by some persons to oxecuto ^btrudedfor 
a second will, inquired if it were the some as the former ; and another, 
being told that it was, executed the will, which turned out to bo 
different. It was hold in If. B. that evidence of these foots 
ought to have been received. “I agree,” said Lord Kenyon, 

“ that the contents of a will are not to be explained . by parol 
evidence ; but, notwithstanding tho Statute of Frauds, evidence 
may be given to show that a will was obtainod by fraud ; and 
the effect of tho evidence offered in this easo was to show that 
one paper was obtruded on tho testator for another which ho 
intended to execute.” [And as a charge of fraud may be sup- 
ported, so it may bo robutted by evidence of this nature. Thus, 
in Doe v. Hardy (</), whero the defence to a claim under a codicil 
to the testator’s will was, that the codicil was a forgory ; an objec- 
tion was mado to tho receipt of evidence offored by tho plaintiff 
of declarations by the testator, that ho intended tho lessor of tho 
plaintiff should havo the property. But LiUlcdaIe 9 J., thought the 
declarations of tho testator were admissible to show his intentions 
where tho defence was either fraud, circumvention, or forgery.] 

Another illustration of tho principle occurs in tho case suggested Promiso by 
by Lord Eldon in •Stickland v. Aldridge (r), “of an estate suffered 
to descend, the owner being informed by the heir, that, if tho tator^ 
estate is permitted to descend, ho will make a provision for the 
mother, wife, or any other person, there is no doubt equity would 
compel the heir to discover whether ho did make such promise. 

So, if a father devises to the youngest son, who promises that, if 
the estate is devised to him, he will pay 10,000/. to the eldest son, 
equity would compel the former to discover whether that passed 
in parol ; and, if he acknowledged it, oven praying the benofit of 
the statute, he would be a trustee to tho value of 10,000/.” 

And it is clear that, in such a case, (and this, indeed, is tho 

[(w) Litter v. Smithy 3 Sw. & Tr. 282, (p) 8 T. R. 147. 

33 L. J. Prob. 29. t(q) 1 Moo. & R. 325.] 

(o) Hubbardv. Alexander yZCh. D. 738 ; * (>■) 9 Vos. 519. Sec also Lrakcfordv. 

see also Doe v. Strickland , 8 C. B. 724. Wilkes, 3 Atk. 539. 
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4 chapteb xm. point Which is chiefly material here,) if the trust were denied by 
the heir or devisee, it might be proved aliunde (s). 

Parol evidence It seems, too, that parol evidence is admissible for the purpose 

repolTroLdt- abutting a resulting trust ; as in such case, it does not co' 
ing trust. tradict the will, its effect being to support the legal title of t£e 
devisoe against, not a trust expressed, (for th#t would be to 
control the written will,) but against a mere equity arising by 
implication of law (t). 

On the some principle, parol evidence was, under the old law, 
admissible to support the claim of an executor (now taken away 
by stat. 1 Will. 4, c. 40) to the undisposed-of residue of a tes- 
tator’s personal estate, against the presumption in favour of the 
next of kin created by a legacy to the executor (u). Such evi- 
dence may also be adduced to repel the presumption [as distin- 
guished from an express declaration (#)] against double portions; 
in other words, to show that a legacy by a parent to his child 
was intended not to bo (as the general rule would make it) a 
satisfaction of a portion previously due to such child by the tes- 
tator, or that a subsequent advancement to the child was not to 
be (as it would, according to the general doctrine) a satisfaction 
[entire or partial, according to its amount (#),] of a logacy to such 
child (s). [In all these cases, where parol evidence is admissible 
to repel the presumption, counter-evidence is also admissible in 
support of it ; the evidence on either side being admissible, not 
for the purposo of proving, in the first instance, with what intent 
the writing was made, but simply with the view of ascertaining 
whether the presumption, which tho law has raised, is well or 
ill-founded (a). But evidence in support of the presumption is 
not admissible, unless evidence to rebut it has been first admitted ; 
still less is evidence admissible to create a presumption not raised 
by the law; in tho former case it is unnecessary (b) ; and in both 
cases its effect would be to contradict tho apparent meaning of the 
will (a).] It is clear, also, that parol evidence is admissible to 
prove the fact that the testator intended to place himself in loco 

(a) See Oldham v. Litchfield , 2 Vem. Dear. 474. 

506; \Podmre v. Gunning, 7 Sim. 644 ; (a) Smith ▼. Conder, 9 Oh. D. 170. 

Tee v. Ferris, 2 K. & J. 357 ; Cheater v. (y) Fgm v. Lochyer , 5 My. & 0. 29.] 

Urwick, 23 Beav. 407 ; Proby v. Landor, (z) 1 Hop. Leg. by White, 338. 

28 Beav. 604; M l Cormick v. Grogan , [(a) Kirk v. Fddowee , 3 Hare, 617. 

L. R., 4 H. L. 82 ; Norris v. Frazer, L. \b) Kirk v. Eddowes , 3 Hare, 520 ; 

R., 16 Eq. 318.] White v. Williams, 3 V. & B. 72. 

(f) Mallabarv. Mallabar, Cas. t. Talb. (c) Hall v. Hill, 1 D. & War. 94 ; 
79. Lee v. Pain , 4 Hare, 216 ; Palmer v. 

(w) See 1 Rop. Leg. by White, 337. Newell , 20 Beav. 39.] 

[Secus since the Act, Love v. Gaze , 8 
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parentis towards a legatee, who was not his child (d ) ; [or to cHArrEBxnr. 
prove that gifts have been made to the legatee by tlio testator in 
his lifetime, and that they were of a nature to bring them within 
the equitable presumption (o), or within the terms of an express 
declaration contained in the will (/), that advancements should 
be in satisfaction of legacies. And for this purpose contempora- 
neous declarations of the testator’s intend ions are admissible ; 
since the rule which would exclude them, if the intention had 
been committed to writing, does not apply.] 

Returning, however, to the general nde, it is clear that parol Construction 
ovidenco of the actual intention of a testator is inadmissible for encodbyparol 
the purpose of controlling or influencing the construction of the ®vulimceofac- 
written will, the languago of which must be interpreted accord- 
ing to its proper acceptation, or with as near an approach to that 
acceptation as the context of the instrument and the state of the 
circumstances existing at the time of its execution (which, as wo 
shall presently see, forms a proper subject of inquiry,) will admit 
of. No word or phrase in the will can bo diverted from its ap- 
propriate subject or object by extrinsic evidence, showing that the 
testator commonly (rj), much less on that particular occasion (//), 
used the words or phrase in a sense peculiar to himself, or oven 
in any general or popular sense, as distinguished from its strict 
and primary import. 

Thus, in Doe d. Brown v. Brown (/), it was held that a devise “Copyhold” 


(d) Powys v. Manjield, 3 My. & C. 
369. 

[(<?) Mosewcll v. Unwell, 3 Atk. 77 ; 
Kirkv. Kddowes , 3 Hare, 509; Twining 
v. Powell, 2 Coll. 262. 

(/) Whateley v. Spooner, 3 K. & J. 
642 ; Clare v. Evanf, 29 Boav. 422. 

[g) See per Parke , B .,Shorev. Wilson, 
9 Cl. & Fin. 658 ; Cm deg v. Clare, 3 
Sw. 320, n. ; Millard v. Bailey , L. II., 

1 Eq. 378. 

(A) Mounsey v. Blamire, 4 Buss. 384 ; 
Green v. Howard, 1 B. C. C. 31 ; Strode 
v. Bussell, 2 Vem. 625 ; Barrow v. Meth- 
old, 1 Jur. N. S. 994 ; Knight v. Knight , 

2 Gif. 616, is contra; but the rule as 
stated }jx the text is firmly settled.] 
Observe that the rule supposes the ex- 
istence of an appropriate subject or 
object ; otherwise it should seem evi- 
dence would be admissible of tho tes- 
tator having commonly described tho 
object (and why not the subject also P) 
by the terms used in tho will. [Lee v. 
Pain, 4 Hare, 261, post; Douglas v. 
Fellows, Hay, 118.] 

(i) 11 East, 441. See Hughes v. 
Turner, 3 My. & K. 666, where Sir C. 

3. — VOL. I. 


Pept/s, M. B., hold that a revoked will 
could not be looked ut for the purpose of 
influencing the construction of tho sub- 
sequent unvevoked instrument. [Seo 
also M'Leroth v. Bacon, 6 Ves. 165 ; 
Banda ll v. Daniel, 24 Busiv. 193. But 
in lleFvlthatn's Trusts, 1 K. & J. 532, on 
a bequest to “ Thomas Turner, of Re- 
gency Square, Brighton,” the facts 
being that tlicro was a James Turner of 
Regency Square, Surgeon, and a Rev. 
Thomas Turner, of Duventry, both ne- 
phews of testatrix’s husband; an old 
will containing a bequest to “ThomaH 
Tuiuer, of Regency Square, Brighton, 
Surgeon,” was admitted to prove tho 
fact that the testatrix always called tho 
surgeon Thomas. From that fact tho 
Court inferred that tlio actual will 
(which was not strictly applicable to 
cither claimant,) erred in the name and 
not in the description. “But,” said the 
V.-C., 11 1 cannot rely on tho circum- 
stance that she therein (i. e. in the old 
will) gave him a legacy. ” The distinc- 
tion appears to have been overlooked in 
Be Gregory's Settlement , 6 N. K. 282.] 


EE 
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not extended 
to freeholds 
by parol evi- 
dence. 


Extent of 
“ estate of 
Ashton” not 
enlarged by 
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dence. 


Construction 
of words not 
varied by evi- 
dence of actual 
intention. 


of copyhold lands could not be extended to freeholds, by the pro- 
duction of evidence showing that the testator had so described 
them in a deed executed by him, the will itself furnishing no dis- 
tinct indication that the testator meant to givo what was conveyed 
by the deed, and there being copyhold lands to satisfy the devise. 

So, in Doc d. Chichester v. Oxenden (k), (which is a leading 
authority,) whoro a testator devised his “estate of Ashton, in the 
county of Devon;” and evidence was adduced to show that the 
testator was accustomed to distinguish by the appellation of his 
“ Ashton estate” the whole of his matomal estate, including pro- 
perty in several contiguous parishes ; the Court of C. P. not- 
withstanding this evidence, held that only the promises in the 
manor of Ashton passed ; Sir James Mansfield observing, that 
this would give the will an effectual operation, and herein the 
case differed from all others in which such evidence had been 
received : for in them, without it, tho devise would have had no 
operation ; and it was, he said, safer not to go beyond the lino. 
This decision was affirmed in D. P. on the unanimous opinion of 
the Judges (/) ; and tho principle of it has been since repeatedly 
recognized. Thus, in Doc d. Browne v. Greening (pi), the Court 
of K. B., on its authority, rejected evidence offered to show that, 
under a deviso of lands “ at Coscomb,” it was intended to include 
lands near Coscomb. 

So, in Doe d. Tyrrcl v. Lyford (»), where the testator devised 
lands at Sutton Wick, in the parish of Sutton Courtney, which 
he purchased of S., the same Court would not allow it to be proved 
by extrinsic evidence that he intended to include certain pieces 
of ground not in the hamlet of Sutton Wick, but parcol of the 
estate purchased of S., and in the parish of Sutton Courtney. 

Again, in Doe d. D reedy v. ILoHorn (o), where a testator de- 
vised to A. his messuage or tenement in Swalcliffc, wherein he 
(the testator) then resided, with the oflioes, outhouses, bams, 
stables, and other edifices and buildings , yards and gardens to the 
same adjoining , and all the several closes or inclosed grounds; 
pieces and parcels of ground, called and known by the several 
names of “ Cow-house,” &c., with the appurtenances,. part of 
the farm and lands then in his own occupation, &o. And he 
devised to B. all other his hereditaments in Swalcliffe (except 
what he had before devised to A.). The question was, whether 

(&) 3 Taunt. 147. This case seems meaning of “ at” see Homer v. Homer, 
to have settled a point left in doubt by 8 Ch. D. 758.] 

Whitbread v. May, 2 B. & P. 693. («) 4M. & Sel. 650. [As to Collieon v. 

[(/) 4 Dow, 65.] Girling , 4 My. & G. 63, 9 Cl. & Pin. 88, 

(m) 3 M. & Sel. 171. [Sec also Evans sceWigr. Wills, 43 & 48, n., 4th ed.] 
v. Angell, 26 Beav. 202. But as to tho (o) 5 Eev. & M. 391 , 4 Ad. & Ell. 76. 
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the devise to A. comprised two cottages adjoining the messuago chavtebxiii. 

in which the testator resided, and which ho had separated there- 

from by a stone wall, and let off to tenants. It was held, that 
the cottages in question, though not in the testator’s own occu- 
pation, passed under the deviso to A. (it being considered that 
the devise was not confined to what was in the testator’s own 
occupation,) and that evidence of tho testator’s intention, orally 
declared at the time of giving instructions for and executing his 
will, that the cottages should bo included in tho deviso to B., 
was inadmissible. 

And it may not, perhaps, be quite superfluous to observe, that Position of 
relative pronouns, which have no independent force or significa- ^ouns notto 
tion, but whoso effect depends wholly upon tho position which hy 

they occupy in the instrument, cannot, by moans of parol ovi- Scuco. 6 ' 1 
denco, be shifted, so as to relato to a different antecedent. Tims, 
in Castlcdon v. Turner (p) 9 where a testator had made dispositions 
in his will to several, and but two women were mentioned through- 
out tho wliolo will, viz. his wife and his niece, and, in ihe latter 
part of the will, a particular estate was devised to “ her” for and 
during her natural life — Lord Uardtdckt ? refused to receive parol 
evidence for the purpose of showing to which of the two women 
“ her” referred ; tho offering it was an attempt contrary to tho 
principles of the Court, because it would tend to put it in tho 
power of witnesses to make wills for testators. And lie held, 
that, though “ her” was a relative term, it related to tho wife, 
upon the ground that, throughout tho will, in other places, “her” 
seemed to relato to the wife (q). 

If, however, the^ context of the will presents an obstacle to tho Words may bo 
construing of the terms of description in their strict and most thci!?primaiy 
appropriate sense, a foundation is thereby laid for tho admission acceptation by 
of evidence showing that they are susceptible of some more popu- o^context 1 !^ 
lor interpretation, which will reconcile them with, and givo full 
scope and effect to, such seemingly repugnant context. 

To this principle, it is conceived, may be roferred tho important 
case of Doe d. Bench v. Earl of Jersey (r), whore a testatrix, after 
reciting a power resorved to her by her settlement, on her mar- 
riage with G. Y. P., devised, subject to tho estate for life of her 
husband therein, all that her Briton Ferry estate , with all the Deviso of tho 
manors, advowsons, messuages, buildings, lands, tenements, and j 

[(*) 3 Atk. 267.] 300, post, Ch. XIV. 

ff) Parol evidence is also inadmis- (#•) 1 B. & Aid. 650, and 3 33. & Cr. 

Bible for tho purpose of raising a case 870. 
of election, Clcmcntson v. Gandy , 1 Kcc. 

E E 2 
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hereditaments thereto belonging, or of 'which the same consisted. 
In a subsequent part she added : “ Also I give my Penllino Castle 
estate, which, as well as my Briton Ferry estate, is situate, lying, 
and being in the county of Glamorgan,” &c. [A claim was laid 
under this devise to certain lands which wero neither in the parish 
of Briton Ferry nor in the county of Glamorgan, but in a parish 
in the county of Brecon. It appeared by special verdict that 
the Glamorganshire lands contained 30,000 acres, part whereof 
consisted of the messuage and lands in the parish of Briton Ferry, 
comprising the whole of the parish ; and that the Brecon lands 
contained 4,000 acres : that there were six advowsons, of which 
the advowson of the parish of Briton Ferry was one, and one 
manor, and one undivided sixth of another manor in Glamorgan, 
and that there was no manor of Briton Ferry . Objections wero 
made to the reception of certain evidence, consisting of old ac- 
count-books, in Avliich was tho following entry : “ Briton Ferry 
Fstato in the county of Brecon ; ” and of proof that the lands in 
question, together with tho other property, had all gone by tho 
name of the Briton Ferry estate. Abbott , G. J., delivered tho 
opinion of tho J udges, namely, that the words “ all that my 
Briton Ferry estate, with all the manors, &c.” found in the will 
of this testatrix, in which mention also was made of “ her Penllino 
Castle estate,” denoted a property or estate known to the testatrix 
by tho namo of her Briton Ferry estate, and not an estato locally 
situate in a parish or township of Briton Ferry (*), and conse- 
quently that a question arising upon any particular tenement 
was properly a question of parcel or no parcel, and they there- 
fore thought the several matters offered to be proved and givon 
in evidenco on the part of the defendant wore admissiblo and 
ought to have been received. However,] on account of on im- 
perfection in the special verdict, tho House of Lords awarded a 
venire de novo. 

[So, in Doe d. Gore v. Lamjton (t) i it was contended that the 
words “thereunto belonging” must be taken in their primary 
sense, the consequence of which would be to exclude tho lands in 
question by roason of tho words being corroctly applicable in 
overy particular to other lands. But tho Court of K. B. thought 
that it was to be collected from the face of tho will itself, that 

[(#) Tho samo case had previously of manors and advowsons, and in that 
been before tho Court of K. B. on a part of the estate there was no manor 
somewliat different point ; and thero and only one advowson : the devise, 
Bay Icy, J . , said it was clear that the do- therefore, must extend to the whole of 
vise could not bo confined to that part the Briton Ferry estato ; 1 B. & Aid , 
of the estate which was within thepansh 658. 

of Briton Ferry, for the testatrix spoke (l) Stated post, Ch. XXIV. 
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[tho testator had not used the disputed words in their primary 
sonso (w), and held that extrinsic evidence was therefore admis- 
sible to show in what sense he had used them. Lord Tcntcrdrn, 
C. J., in delivering the judgment of the Court said, “ Tho ex- 
trinsic facts in this case leave no room to doubt that tho testator 
intended his newly-acquired property to pass by his will as part 
of his Barrow ostate; but, nevertheless, it cannot pass unless that 
meaning can be collected from the will itself; and there are two 
clauses in the latter part of tho will which appear to manifest 
that intention, and to be sufficient to authorize us to put such a 
construction on tho words thereunto belonging as will accord with 
and give effect to that intention.”] 

And here it may bo observed, that if a testator make his will 
in a foreign language, or introduce therein certain tonus or cha- 
racters which are not understood by the Court, recourse may be 
had to persons conversant with tho subject, for tho purposo of 
translating tho will, or deciphering the characters (./•). [And whero 
the testator makes use of words which in their ordinary sense are 
intelligible, but which are used by a certain class of persons to 
whom tho testator belonged (//), or in a certain locality whore ho 
dwelt (z), in a peculiar sense, parol evidence may bo given to 
show tho fact of such usage, unless it also appoars on tho face 
of tho will that the testator used tho word in its ordinary sense. 
Generally speaking, for instance, evidence would bo admissible 
to show that the word close meant tlio samo thing as farm in tho 
country whore the property was situalo; but if tho testator has 
in another part of the will used the word closes (in the plural) , it 
is manifest that he has used the word close in its ordinary sense 
as denoting an ifictosure ; and then such evidence is not admis- 
sible; for that would be to contradict the words of tho will (a). 


[(h) 2 B. & Ad. 693.] 

(j:) Masters v. Masters , 1 P. W. 421 ; 
Norman v. Morrell , 4 Vcs. 769 ; [ Kell v. 
Charmer , 23 Bear. 195; Clayton v. lord 
Nugent , 13 M. & W. 206, per Alderson, 
B. ;] Goblet v. Bcvchey, 3 Sim. 24, 2 It. 
& My. 624, Wig. Wills, App. In tlie 
last case t the question Was, whether 
the word “mod.” occurring in tho codi- 
cil to the will of a sculptor, applied to 
‘ his models. The opinions of sculptors 
and persons skilled in handwriting dif- 
fered on this point ; and the ultiinato 
conclusion of Lord Brougham was, that 
the formal bequest, in the will could not 
be revoked by an imperfectly-expressed 
and doubtful word introduced into the 
codicil. An attempt was made to ex- 


S liiiu tho testator’s meaning by tho ovi- 
oncc of a person who attested his will ; 
but this, of course, was inadmissible. 

CM Clayton v Gregson , 5 Ad. & Ell. 
302; Shore v. Wilson , 9 Cl. & Fin. 625. 

(z) Per Barl’c, B., Richardson v. Wat- 
son, as reported 1 Nov. & M. 575 ; Smith 
v. Wilson , 3 B. & Ad. 728 ; Anstee v. 
Nelms, 1 If. & N. 225. In the last case, 
tho deviso was of “ lands in the parish 
of D.” and evidence was udmittedto 
show that a part of tho testator’s lands 
which was in another parish was 
generally reputed to bo in tho parish 
of T). 

(a) Bichardson v. Watson , 4 B. & Ad. 
799, 1 Ncv. & Man. 675. See Wigr. 
Wills, pi. 119. 
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[Again, the testator may have habitually called certain persons 
by peculiar or nicknames, by which they were not commonly 
known. If these names should ocour in his will, they could only 
be explained and construed by the aid of evidence, to show the 
sense in which he used them, just as if his will were written in 
cypher or in a foreign language (/>). Thus, in Lee v. Pain (c), a 
testatrix, by a codicil datod in 1836, “ had bequeathed to Mrs. 
and Miss Bowdon, of II., widow and daughter of the late Itev. 
Mr. Bowden, 200/. each.” The legacies were claimed by Mrs. 
and Miss Washboume, the widow and daughter of Mr. D. Wash- 
boumc, who had been a dissenting minister at II. Tho evidence 
proved that Mrs. Washbouhie was the daughter of Mr. Bowden, 
who died leaving a widow, which latter died in 1820 ; that the 
testatrix had been intimately acquainted with Mr. Bowden, and 
with tho claimants, whom she had been in the habit of calling 
by the name of Bowden, and, on the mistake being pointed out, 
had acknowledged it. Sir J. Wigram , Y.-C., held, that the evi- 
dence was admissible, and, there being no other Mrs. and Miss 
Bowden, decreed the legacies to the claimants (tf).] 

Though it is (as we have seen) tho will itself (and not the in- 
tention, as elsewhere collected) which constitutes the real and 
only subject to be expounded, yet, in performing this office, a 
court of construction is not bound to shut its eyes to the Btate of 
facts under which tho will was made; on the contrary, an inves- 
tigation of such facts often materially aids in elucidating the 
scheme of disposition which occupied the mind of the testator. 
To this end, it is obviously essential that the judicial expositor 
should place himself as fully as possible in the situation of tho 
person whose language ho has to interpret (e) ; and guided by 
tho light thus thrown on tho testamentary scheme, he may find 
himself justified in departing from a strict construction of the 
testator’s language, without allowing “ conjectural interpretation 


[(d) Per Lord Abinger , C. B., Doc v. 
ffiscocks, 5 M. & Weis. 3G8. 

(c) 4 Haro, 251. 

id) See alsoWigr. Wills, pi. 66, andn. 
(e) Doc d. Templcman v. Martin , 4 D. 
& Ad. 771, per Darke , J. ; Smith v. Doe 
d. Lord Jersey , 2 Br. & B. 653, 6 B. & 
Aid. 387, por Bay ley, J. ; Doe d. Free- 
land v. Burt, 1 T. R. 701 ; Quy v. Sharp , 
1 My. & K. 602, por Lord BrongJtam ; 
Att.-Gcn. y. Drummond , 1 Dr. & War. 
367, per Sugden , O. ; Shore v. Wilson , 9 
Cl. & Pin. 655, per Darke, B. ; Dm d. 
Thomas y. Beynon , 12 Ad. & Ell. 431 ; 
Blundell v. Gladstone , 3 Mao. & G. 692; 


Dhillips y. Barker , 1 Sxn. & Gif. 583 ; 
WigT. Wills, Prop. V. But in Dilchcrv. 
Hole, 7 Sim. 210, theV.-C. said he oould 
not look at tho price of stocks for the 
purposo of putting a construction on a 
will. How far it may be assumed that 
a testator, when ho makes his wiU, has 
the material circumstances in his mind, 
Bee Hopwood v. Hopwood , 22 Boav. 494, 
496 ; Me Herbert's Trusts , 1 J. & H 121. 
If he shows by the wiU that he has taken 
a mistaken view of the droumstanoes, 
that view must govern the construction ; . 
see Hdnnamv, Sims, 2 De G. & J. 151.] 
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to usurp the place of judicial exposition” (/). Thus, if it ap- chapter xm. 
pears (and of course it oan only appear by oxtrinsio evidence), 

^hat there is no subject or object answering to the description in 
^he will strictly and literally construed, but that there is a sub- 
ject or object precisely answering to such description interpreted 
according to the popular and less appropriate sonso of tho words, 
tho conclusion that the testator employed them in the latter 
sense is irresistible. Examples of this principle of construction 
are widely scattered through tho presont treatiso. It may bo 
discerned in the rule (hereafter treated of) which reads a general 
devise of lands as extending to leaseholds, whero tho testator had 
no freeholds on which it could opohito : and also in the rule 
(likewise discussed in the sequel) which roads such a devise as an 
appointment under a power, where it would otherwise bo nugatory 
for want of property of the testator, strictly so called, on which 
to oporate, though neither of theso questions can now arise under 
a will made or ropublished since 1837. Tho principle is further 
exemplified in thoso cases in which a dovise of lands at a given 
placo has been extended to property not strictly answering to tho 
locality, because there is none which docs precisely correspond to 
it (</), or in which an [apparently] specific bequest of stock in tho 
public funds has been held to [authorize payment of tho legacy 
out of the general personal estate,] the testator having no such 
stock when he penned tho bequest (h ) . Again, we discover traces 
of the doctrine in the rulo (also hereafter discussed) which con- 
strues a gift to tho children of a deceased person, or tho children 
“ now bom” of a living person, as comprising illegitimate chil- 
dren, there being no legitimate child to supply the gift with a 
more appropriate abject ; [or a gift to the testator’s nephews, as a 
gift to his wife’s nephews, he having none, and there being, at 


(/) Vide Wigram on Wills, 2nd ed. 
76 ; a work which should ho perused by 
every person who wishes to acquire on 
intimate acquaintance with this intri- 
cate subject. 

(p) Doe v. Roberts , 6 B. & Aid. 407 ; 
[see Baddeley v. Qingett , 1 Exch. 319;] 
but learn the limits of this doctrino 
from Miller v. Travers, 1 M. & Scott, 
342, 8' Bing. 244. 

[(A) Selwood v. MUdmay , 3 Ves. 306; 
see, on this much-discussed case, Miller 
y. Travers , ubi sup. (where Tit\dal, 0. J ., 
refers it to the head “ falsa demonstra- 
tio non nocet.”) In Lingdren v. Ling- 
dren , 9 Bear. 358, Lord Langdale , ’M. R., 
followed it, and said of it, “ The ab- 


sence of the fund purported to bo given 
showing that a specific legacy was not 
intended, other cvidonco was admitted 
to show how tho mistake arose; and this 
being clearly shown, it was held that 
tho legatees wore entitled to payment 
out of the general personal estate.” See 
also Wigram, Wills, pp. 102, 103, 164, 
167; Author v. Author , 13 Sim. 422, 
where the V.-C. took the context for 
his sole guide. If in another port of 
tho will the testator correotly described 
the subject, the inference that he meant 
to include it in the incorrect descrip- 
tion would be rebutted, Watersv . Wood, 
6 De a. & S. 717. 



424 


PAROL EVIDENCE, 


CHAPTER xm. 


State of facts 
at (lute of will, 
when not to 
influence con- 
struction. 


[tho date of his will, no possibility of his ever having any (t) :] 
and lastly, in the rule which reads a devise or bequest to apply 
to a person or thing imperfectly answering the name and de- 
scription in the will, there being no person or thing more pre- 
cisely answering to them (A) . In these instances, and many more 
which might be adduced, the application of the rules of construc- 
tion evidently depends on and is governed by the state of 
extrinsic facts (/). 

It would l)e dangerous, however, to place this statement of tho 
doctrine in the hands of the reader, unaccompanied by a caution 
against the mistaken application of it to gifts comprising a subject 
or object, or a class of objects, which, by the rules of construction, 
is to be ascertained at tho death of tho testator, or at any other 
period posterior to the date of the will. In such cases, it would 
be manifestly improper to admit the state of facts existing when 
the will is made to have any influence upon tho construction : 
for instance, since a residuary bequest comprehends all the per- 
sonal property of which the testator is possessed at the timo of 
his decease, tho absence of any given species of property, or of 
any property whatever, at the date of tho will, to satisfy such be- 
quest, ought not, in tho slightest degree, to affect its construction, 
by extending tho bequest to property not strictly belonging to the 
testator, or over which ho has not any power of disposition (»*). 
On tho same principle, if a testator bequeaths all the stock of a 
particular denomination, of which ho may be possessed at the 
timo of his decease, no argument is supplied for extending the 
bequest to stock of any other denomination by tho circumstance 
that the testator had at tho making of tho will no stock answer- 
ing to the description (>?). Again, as a devise 'or bequest to the 


[(*) Shcrratt v. Mountford, L.B., 8Ch. 
028. 

(/;) King's College Hospital v. Wheil - 
don , 18 Bcav. 33.] 

(/) Observe that, in all tho above 
cases, the parol evidence is not adduced 
to show that the testator actually in- 
tended the devise to have tho operation 
which is given to it, but merely to sup- 
ply facts from which tho Court infers 
such to bo the intention ; and this in- 
ference would not bo allowed to be con- 
trolled by tho production of evidence 
showing that tho construction thus put 
on tho will is at variance with the tes- 
tator’s real intention. [See Stringer v. 
Gardiner , 27 Bcav. 35, 4 J)c G. & J. 468 ; 
Sherratt v. Mount ford, L.R., 8 Ch. 928. 

(«*) Stephenson v. Ucatheote , 1 Ed. 38 ; 


Care v. Cave , 2 Ed. 144 ; Sibley v. Terry , 7 
Ves.632 ; Lord Inchiquinw. French, Amb. 
40 ; Abbott v. Middleton , 4 H. L. Ca. 257 
(per Lord St. Leonards) ; Wigr. Wills, 
p. 81, 3rd ed; Doe v. Gillard, 5 B. & 
Aid. 788, is contra: sed qu. But it is 
otherwise if it appears by tho will that 
the testator is estimating the amount of 
liis property and its sufficiency for tho 
payments ho directs; Barksdale v. Gil- 
liatt, 1 Sw. 565 ; Colpoys v. Colpoys , Jac. 
451, 457 ; and see Singleton v. Tomlinson, 
3 App. Ca, 418, 425. And as to real es- 
tate see Stanley v. Stanley, 2 J. & H. 
303 : with which compare Davenport v. 
Colt man, 12 Sim. 605 ; Tetment v. Ten- 
unit, 1 J. & Lat. 384. 

(n) It is otherwise in the case of a 
specific bequest of stock belonging to 
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children of a living person as a class will comprise all who come ctiapteb xm. 
in esse before the death of tho testator, the fact of there being, 
no child properly so called, i. e. no legitimate child, at the date 
of the will, raises no necessary inference that the testator had in 
his contemplation then existing illegitimate children ( 0 ). [And 
in every case it must he remembered, that, whatover the sur- 
rounding circumstances, it is still the will that is to be construed. 

In the words of an eminent Judge (p) 9 “when the Court has pos- 
session of all the facts which it is entitled to know, they will 
only enable the Court to put a construction on tho instrument 
consistent with the words; and tho Judge is not at liberty, be- 
cause he has acquired a knowledge of those facts, to put a con- 
struction on the words which they do not properly bear.”] 

And it is material to observe, that tho stat. 1 Yict. which Effect of 
(we have seen) makes the will speak as to both real and personal 1 Vlct * °’ 2C# 
estate from tho death of tho testator, will tend greatly to narrow 
the practical range of tho rule which authorizes the application 
of words to a less appropriate subject, on account of the non- 
existence of one strictly and hi all particulars answering to those 
words. If, therefore, a testator, by a will made or republished 
since 1837, should devise all his lands in tho parish of A., tho 
fact of his then not having lands in that parish will supply a 
much less forcible and conclusive argument than heretofore, for 
holding the words to apply to lands in a contiguous parish, 
seeing that a testator not only may extend his deviso to after- 
acquired estates, but that a devise is to be construed as speaking 
at his death, unless the contrary appears ; so that the testator 
may have contemplated, and is to bo presumed to havo contem- 
plated, the future acquisition of lands in tho parish in question, 
to satisfy the terms of the deviso in their strict and proper ac- 
ceptation (q). 

Of course, parol evidence is admissible (and that, without in- Parol evidenco 
trenching on the doctrino of Doe v. Oxenden ,) in order to ascer- adm “ 8lble 110 


[the testator at the da to of the will, Att,- 
Gcn. v. Grote , 3 Mer. 316, 2 It. & My. 
699 ; Sayerv. Sayer, 7 Haro, 380, 3 Mac. 

6 G. 607 ; Boys v. Williams , 3 Sim. 663, 
2 R. & My. 689 ; 1 Torwood v. Griffith, 
4 D. M. & G. 708 ; Fonnereau v. Toyntz , 
1 B. 0. 0. 472, cit. 6 Yes. 401. 

(o) Post, Ch. XXXI. ; and boo Doc d. 
Allen y. AIM, 12 Ad. & Ell. 461. 

(;;) Per Sugdcn, C., Aft. -Gen. v. 
Drummond, 1 D. & War. 367. And 
seeper Cotton, L. J., Everett y. Everett, 

7 dn. 3>. 433, 434. The expression 


“ surrounding' circumstances" is some- 
times strained toinclude matters wholly 
outside the scope of tho rule, as, instruc- 
tions given by the testator for preparing 
his will, Birks y. Birks , 4 Sw. & Tr. 23, 
34 L. J. Prob. 90 (referred to another 
ground, ante, 175 n.), or declarations of 
intentions by the testator, He Ending* s 
Settlement , L. R., 14 Eq. 2G6. 

(q) Sec however Lake y. Currie , 2 D. 
M. & G. 63G ; Nelson v. Hopkins, 21 L. 
J. Ch. 410; ante, pp. 326 ct seq. ; post, 
Ch. XX. ss. 4, 6.] 



426 


PAROL EVIDENCE, 


chapter xm. tain what is comprehended in the terms of a given description, 
show wliat is r °f6rring to an oxtrinsio fact. Thus, if a testator devise the house 
wtthina* 1, k 0 hves in (r), or his fann called Blackacre («), or tho lands 
descriptiSy 611 which he purchased of A., parol evidence must bo adduced to 
show what house was occupied By the testator, what farm is 
oalled Blackacre, or what lands were purchased of A. ; suoh 
evidence being essential for tho purpose of ascertaining the ac- 
tual subject of disposition. The distinction obviously is, that 
although evidence dehors the will is not admissible, to show that 
tho testator used liis terms of description in any peculiar or ex- 
traordinary senso, yet it may bo adduced to ascertain what tho 
description properly comprehends. 

Of this principle we havo a useful example in Sanford v. 
Raikes (t), decided by Sir JF. Grant , a Judge whose exposition 
of the principles of law was ever marked by a perspicuity and 
felicity of illustration peculiarly his own. A testator by codi- 
cil devised in those words, “ I give the house in Seymour Place, 
which I have given a memorandum of agreement to purchase, 
(and which is to be paid for out of timber, which I have ordered 
Reference .to to be cut down,) to the llev. John Sanford.” It happened that 
document! 10 the testator had shortly before entered into an agreement to 
purchase the house in question for 7,350/., and had, two days 
after that contract, given an order in writing to his steward, to 
cut down timber on a particular estate, to tho amount of 10,000/. 
One of tho objections made by the heir to this devise was, that 
the codicil did not refer to any particular timber, and could not 
be made good by evidence aliunde; and reliance was placed 
upon tho cases dociding that a will to incorporate another instru- 
ment must so describe it, that tho Court could be under no mis- 
take. But the M. R. conclusively answered this reasoning. u I 
had always understood,” he observed, “ that where the subject 
of a devise was described by reference to some extrinsic fact, it 
was not merely competent, but necessary, to admit extrinsic evi- 
dence to ascertain tho fact ; and through that medium, to ascer- 
tain tho subject of the devise. I do not know what this has to 
do with cases where thero is a reference to some paper, which is 
to make part of the will. There it may be considered that the 
will itself must specify the paper that is to be incorporated into 
it. Here, the question is not upon the devise, but upon the 

(r) Doe d. Clements y. Collins , 2 T. R. 299 ; see also Buck d. Whatley v. New* 
498. ton, I B. & P. 63. 

(«) GoodtUIc v. Southern , 1 HI. & Sel. (<) 1 Mer. 646. 
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subject of it. Nothing is offered in explanation of the will, or ohatteb xni. 
in addition to it. The evidence is only to ascertain what is in- 
eluded in the description which tho testator has givert of the 
thing devised. Where there is a devise of the estate purchased 
of A., or of the farm in the occupation of B., nobody can tell 
what is given, until it is shown by extrinsic evidence, what 
estate it was that was purchased of A., or what was in tho occu- 
pation of B. In this case, the direction with regard to payment 
for the house amounted in effect to a devise of so much of tho 
produce of tho timber ordered to be cut down as should be sufli- 
cient to pay for the house. What is thcro in the fact hero re- 
ferred to, namely, an antecedent order for cutting down timber, 
that makes it less a subject of extrinsic evidenco, than such a one 
as I have alluded to P The momont it is shown that it was a 
given number of trees growing in such a place, or 10,000/. worth 
in value of the timber on such an estate, that the testator had 
ordered to be cut down, tho subject of the devise is rendered os 
certain, as if the number, value, or situation of tho trees, had 
been specified in the will.” 

So, in Ongley v. Chambers («), whero a testator devised tho 
rectory or parsonage of M., with the messuages, lands, tenements, 
tithes, hereditaments, and all and singular oilier tho premises 
thereunto belonging, with their and every of their rights, mem- 
bers and appurtenances ; it was held, that lands, and a messuage 
(in addition to the parsonago house) in the same polish, which 
hod been acquired by the owners of tho rectory about two cen- 
turies ago, and had been uniformly demised and occupied with it 
since that period, and had been so purchased by and conveyed to 
tho devisor, passed: Lord Gifford, C. J., observed, that tho ex- 
pression was " messuages ; ” whorcas, strictly speaking, there was 
but one messuage belonging to tho rectory, namely, the parson- 
age-house. The having recourse to tho leases and other extrinsic Remark on 
evidence, to show what lands had been usually enjoyed with tho 
rectory, was objected to on the authority of Doc v. Brown and 
the class of cases before stated ; but the distinction between the 
cases is obvious. Here it was a question of parcel or no parcel, 
the description referred to the fact, and it was governed by the 
same principle as the case suggested by Sir W. Grant of a devise 
of lands in the occupation of A. 

[In Ricketts v. Turquand (#), a testator who had purchased a Devise of “my 

(ti) 8 J. B. Moo. 665, I Bing. 483. Oore r. Langton , 2 B. & Ad. 680 ; Doe ▼. 

[(a?) 1 H. L. Ca. 472 ; see also Doe d. Jersey, 1 B. & Aid. 650, 3 B. & Cr. 870 ; 
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estate called 
A.” 


Sufficient if 
testator pro- 
vide means of 
ascertaining 
tho object of 
gift. 


[house and lands, which, together, were generally called and 
known as the “ Ashford Hall estate,” devised os follows : — “ As 
it is my wish and desire that all my estate in Shropshire, called 
Ashford Hall, should be sold, I do, therefore, give and devise 
the same unto ” A. and B., “in trust to sell,” &o. Parol evi- 
dence was admitted to show what was included by the term 
“ my estate called Ashford Ilall.” Tho distinction between this 
case and Doe v. Oxcuden was clearly pointed out by Lord CoU 
tenhatn, who said, “ If a testator describes lands in a particular 
parish, or in a particular locality, you cannot go into evidonco to 
show he meant by tho general appellation to include something 
out of it. You cannot do that without contradicting the terms 
used. Here is a term which includes more or less land, ac- 
cording to what was meant by the term used, and all we are 
in search of is the particular meaning of the expression which is 
used.” The distinction between a devise of “my estate of 
Ashton,” and a devise of “ my estate called Ashford Hall,” is, 
upon tho words, not very perceptible. But in Doe v. Oxcuden the 
word of was held equivalent to at, a construction which makes it 
easier to refer tho cases to the opposite principles which governed 
them, and which are in themselves clear enough.] 

Upon the same principle, of course, it is not essential to tho 
validity of a gift, either of real or personal estate, that tho person 
who is the intonded object of tho testator’s bounty should bo 
actually pointed out on the face of the will; it is enough that 
tho testator lias provided the means of ascertaining it, according 
to tho maxim, id certum est quod certum reddi potest. Nor is 
it material that tho description makes the object of gift to de- 
pend upon circumstances or acts of persons which are future and 
contingent, or even upon the future acts of the testator himself, 
though this is sometimes resisted as contravening the principle of 
the statutory requisition of attesting witnesses. There seems 
however to be no valid ground for tho objection. Every de- 
scription must more or less involve inquiry into extrinsic facts ; 
and there is no reason why the ascertainment of the objects may 
not depend as well upon the acts or conduct, past or future, of 
the testator, as upon any other contingent circumstance; [pro- 
vided only tho acts aro not testamentary.] Hence it was decided 
in Stubbs v. Sargon (//), that a devise in favour of the persons 

[i Goodtitle y. Southern, 1 M. & Sol. 209 ; ter, 17 Beav. 686; Moss v. Veal, 1 Jur.N. 

l*urrha«c v. ShallU , 2 H. k Tw. 354 ; S. 751 ; Harrison v. &N.806.] 

Webb v. Ihjng, 1 K. & J. 680 (as to which foO 2 Kee. 256, [3 My. & Cr. 607, ante, 

vide ante, x>. 329, n.) ; Gauutlcttv. Car- p. 94. 
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who might be partners of the testatrix or to whom she might soli ciiaptkb xm. 

her business, was valid; Lord Langdale observing that if the dc- 

scription be such as to distinguish the devisee from evory other 

person, it is sufficient, without entering into the consideration of 

the question, whether the description was acquired by the devisee 

after the date of 'the will, or by the testator’s own act in the course 

of his affairs, or in the ordinary management of his property. 

[The admission or rejection of parol evidence is commonly said Rule as to 
to depend in all cases on the canon, which rejects it in the case Stoiifjim- 
of a patent ambiguity, or “ that which appears to bo ambiguous 
upon the deed or instrument,” and admits it in the case of a latent in deciding on 
ambiguity, or “ that which seems certain and without ambiguity 
for any tiling that appoaretli upon the deed or instrument, but 
there is some collateral matter, outside of the deed, that breedeth 
the ambiguity” (z). In the latter case, ambiguity being raised 
by parol evidence, may, it is said, be fairly removed by the same 
means. But upon examination the maxim proves not to be an 
universal guide; for, on the one hand, there are many recognized 
authorities for the admission of parol evidence to explain am- 
biguities appearing on the face of the will ( a ), while, on tho 
other hand, the existence of a latent ambiguity will certainly not, 
as appears sometimes to have been supposed, warrant tho admis- 
sion in all cases indiscriminately of parol evidenco to show what 
the testator meant to have written as distinguished from what is 
the meaning of tho words ho has used (b). It is to tho admis- 
sibility of this species of evidence that attention is now to bo 
turned. To say that such evidence is admissible, because tho 
ambiguity complained of has been raised by the extrinsic facts, 
is to lose sight of*the essential difference between the nature and 
effect of the evidenco which raises the ambiguity, and that by 
which it is to be removed ; for the former is confined to a de- 
velopment of facts with reference to which tho will was written, 
and to which the language of the will expressly or tacitly refers; 
and, therefore, it lies within the strict limits of exposition, which 
it cannot be denied that the latter transgresses (c). To render 
the proposition tenable, it must be supposed to assert only that, 
if on ambiguity is introduced into an otherwise unambiguous 

[( 2 ) Bacon’s Maxims, Reg. 23. viows expressed in the text have been 

(a) Doe d. Gord v. Needs , 2 M. & adopted. 

Weis. 129 ; Doe d. Smith v . Jersey , 2 B. (A) See oases, ante, p. 409, n. (A). 

& B. 653 ; Fonnercau v. Foyntz , 1 B. 0. ( 0 ) See Wigr. Wills, 121 ; per llomilly, 

C. 472; Colpoys v. Colpoys t Jac. 451, M. H. } Strwyerv. Gardiner 1 2713cav. 38. 

Wigr. Wills, 65, 60, 178, whenco tho 
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chapter xxii. [will by parol evidenoe of the state of the testator’s family, or 
other circumstances, that ambiguity may be removed by further 
evidence of the same nature {d). But if this interpretation of the 
rulo be admitted, all distinction between patent and latent am- 
biguities is lost, for in every case the Judge by whom a will is 
to be expounded is entitled to be placed, by a knowledge of all 
the material facts of tho case, as nearly as possible in the situation 
of the testator when he ■wrote it. Tho conclusion is either that 
the distinction taken by the canon between latent and patent 
ambiguities is an unsubstantial one, or that the canon, in its 
second branch, asserts the admissibility of evidence to show tho 
testator’s intention (as distinguished from the meaning of his 
written words) ; and that, consequently, if true, its application 
must be confined to a special class of cases. 

Evitlencoof It remains to inquire in what cases, if any, such evidence 

when admis- admissible. Suppose then that evidence has been given of 

aible. all the material facts and circumstances of the case, and that 

these have ultimately raised] an ambiguity by disclosing the 
existence of more than one object or subject to which the words' 
aro equally applicable. The uncertainty as to which of these 
was in the testator’s contemplation would, if the investigation 
stopped here, necessarily bo fatal to the gift. [Under these 
peculiar circumstances, however, declarations of the testator or 
other direct evidence of his intention are admissible] to clear 
up the ambiguity, by pointing out (if they can) the actual sub- 
ject or object of gift, among the several properties or persons 
answering to tho description. [Of this nature are the examples 
“ Equivoca- given by Lord Bacon, in illustration of the maxim, “ Ambiguitas 
verborum latens verificatione suppletur; nam quod ex facto 
oritur ambiguum verificatione facti tollitur;” and aro styled by 
him cases of equivocation (<?).] 

Effect where Thus, where a testator devises his manor of Dale, and it is 
aubjecto^rob- found that he had at tho dato of his will *two manors, North 
j^-wer. Dale an( i South Dale, evidence may be adduced to show whioh 
tion. of them was intended (/) . Again, if a testator, having two closes 

in tho occupation of A., devises all that his close in A.’s occupa- 
tion, evidence is admissible to prove which of tho two closes he 
meant to dense. 

Tho same principle, of course, is applicable (and it has been 

(a) Per Aldersott, B., 13 M. & Weis, word ambiguity , Wigr. Wills, pi. 210 ; 
204. Cic. Q. Turc. IIL 9.] 

[(<?) See, as to the meaning of tho (/) See 1 M. & Sc. 343. 
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most frequently applied) to the objects of a doviso. Thus, in ciiapteb xm. 
Lord Cheynexfs case (g) 9 it was resolved that if a man have two 
sons, both baptized by the name of John, and, conceiving that 
the elder (who had been long absent) is dead, devise his lands, 
by his will in writing, to his son John, generally, and in truth 
the elder is living ; in this case Iho younger son may produce 
witnesses to prove his father’s intent, that ho thought tho other 
to bo dead, or that ho, at tho time of tho will made, named his 
son John the younger; for, observes Lord Coke, no inconve- 
nience can arise, if an averment in such ease be taken (//) ; be- 
cause he who sees such will, ought at his peril to inquiro which 
John the testator intended ; which may easily bo known by him 
who wrote the will, and others who were privy to his intent. 

So, in Jones v. Neuman (/), where a testatrix devised to John Evidence od- 
Cluer of Caloot. There were two persons, father and son, of 
that name, and evidence was admitted to show which was in- persons 
tended. One of them had subsequently died in tho testatrix’s the nnmtMviiH 
lifetime ; but, of course, that could not influence tho construe- intended, 
tion. [So, whore a testator bequeathed a legacy to “ W. It., his 
farming man,” and it appeared ho had two farming men of that 
name, evidence of the testator’s declarations in favour of ono of admitted. • 
thorn was admitted (&).] 

Again, in Doe d. Morgan v. Morgan (/), where a testator de- 
vised certain property to his nephew Morgan Morgan, and then 
in the same will devised other property to his nephew Morgan 
Morgan, of the village of Mothvey. It appeared that tho testator 
had two nephews of this name, one of whom lived at Mothvey, 
and the other elsewhere ; it was contended that as the first de- 
vise was to Morgan Morgan simpliciter, and the second dovise 
to Morgan Morgan of Mothvey, it was to be presumed that the 
testator in making this distinction had different persons in his 
contemplation, and that, this being apparent on tho face of tho 
will, parol evidence to the contrary was inadmissible ; but the 
Court held that evidence of the testator’s oral declarations, made 
at the time of the will, was admissible. 

(g) 5 Rep. 68 b. # crepancy occurs between tho terms of 

(A) But the effect of tho doctrine is thcwillandthc actual name or addition 
to render it necessary to the complete- of tho claimant, 

ness of a title derived under a devisee, (i) W. Bl. GO. 
that it should bo ascertained that there fp) Reynolds v. Whelan , 1C L. J. Ch. 

is not more than one person answering 434.] 
to the description ; but this is seldom ( l ) 1 Gr. & M. 235. 

attended to in practice, unless some dis- 
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chapter zm^ [In Doe d. Govd v. Needs (m), there was a deviso to George 

Gord, the son of John Gord ; anothcrto George Gordj the son of 
George Gord ; and a third to Geor0tNtt'd , the son of Gord. The 
Court of Exchequer held, that evidence of the testator’s declara- 
tions, that he intended George Gord, the son of George Gord, to 
take the property devised to George Gord, the son of Gord, was 
admissible : that it was clear the testator had selected a particu- 
lar object of his bounty; though if there had been a blank 
before the name of Gord the father, that might have made a 
difference : that if there hud been no mention in the will of any 
other George Gord, the son of a Gord, evidence of tho testator’s 
declarations would undoubtedly have been admissible, upon tho 
authorities, which were all characterised by the fact that the words 
of tho will did describe tho object or subject intended, and tho 
evidence of the testator’s declarations had not the effect of vary- 
ing the instrument in any way whatever; it only enabled the 
Court to reject one of tho subjects or objects to which the de- 
scription applied, and to determine which of the two tho devisor 
understood to be signified by tho description which he used in tho ' 
will : that the mention in othor parts of the will of two persons, 
each answering the description of George the son of Gord, had no 
more effect for this purpose than proof by extrinsic evidence of 
tho existence of such persons, and that they were known to the 
devisor, would have had : and that though tho claimant under 
tho devise in question was more perfectly and fully described in 
another part of the will, still he was correctly, however imper- 
fectly, described by that devise. 

In Doe d. Allen v. Allen (n), a testatrix dovised her land to 
her brother T. A. for his life, and after his decease to John A., 
grandson of her said brother T. A., his heirs and assigns, charged, 
nevertheless, with tho bequest of 1001. to each and every of the 
brothers and sisters of the said John A. At the time of making, 
the will, there wore two grandsons of T. A., each named John ; 
but one of them, the lessor of the plaintiff, had brothers and 
sisters ; the other, tho defendant, had none : it was held, that 
tho bequest to the brothers and sisters of the said John. A. did 

[(«) 2 M. & Wcls. 129. See also name of the former, was considered to 
Phillips v. Barker , 1 Sm. & Gif. 583. be the same as the case of two persons 

(«) 12 Ad. & Ell. 451. In Bennett bearing tho same name. It is not stated 
v. Marshall , 2 K. & J. 740, the case of however what was the nature of tho 
two persons, one with several Christian parol evidence admitted. See also per 
names, tho otherwith one only, that one Matins, V.-C. f Webber v. Corbet t t L. B. y 
being identical with the first Christian 16 Eq. 518.] 
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[hot contain a description of the devisee, so as to exclude extrinsic 
evidence in favour of the defendant’s claim, as it would have 
applied to after-born brothers and sisters ; and that a declara- 
tion by the testatrix, of her intention in the defendant’s favour, 
was admissible.] 1 

On tho^other hand, in Doe d. Westlake v. Westlake (o), where 
the devise unto “Matthew Westlake my brother, and to Simon 
Westlake my brother’s son ; ” and it appeared by the evidence, 
that the testator had three brothers, Thomas, Richard, and 
Matthew, each of whom had a son named Simon ; Thomas and 
Richard were mentioned in previous parts of the will : the Court 
of King’s Benoh held, (and that in perfect consistency with the 
preceding cases (jt?) ), that the fact of there being sovoral brothers’ 
sons named Simon did not raise a latent ambiguity, so as to let 
in evidence of oral declarations made by the testator respecting 
his intention ; it being clear, oil tho face of the will, that the 
ndj!hew intended was the son of Matthew. “ My brother’s son” 
evidently meant the son of that brother who was then particu- 
larly in his mind. 

[And the rosult would doubtless be the same where the evidence 
of surrounding circumstances disclosed reasons for tho testator 
preferring one person to another of tho same name (q ) : for there 
is properly no “ ambiguity ” until all tho facts of the case have 
been given in evidence and found insufficient for a definite de- 
cision (/•).] 

There seems to be no doubt, though it has never been dis- 
tinctly decided, that the principle of the preceding cases applies 
to a devise to a person sustaining a given character, as “ to my 
brother, son,” &c.,» without specification of name ; so that if the 
faot should happen to be, that there were more persons than ono 
to whom the description applied, parol evidence would bo ad- 
missible to show which of them was the intended object of gift ; 
for, as the uncertainty does not appear until tho parol evidence 
disdoses the plurality of persons answering to the terms of the 
will, it seems to be an instance of that [kind of] ambiguitas latens, 
[to remove which evidence of intention is permitted («).] In 

(o) 4 3. & Aid. 57; [sec also Douglas jun. 415; and Hampshire v.Feirce, 2 

v. Fellows, Kay, 114; Webber v. Corbett , Ves. 216 — tho gift to “ tlie four chil- 
li. R., 16 Eq. 518; and of. Fleming v. dren of B.” — as to which case, how- 

Fleming, 1 H. & 0. 242. ever, see 5 M. & Wei. 371. Note the 

(p) See Wigram, Wills, pi. 144. difference between this case and that 

(?) Jtftries v. Miehell , 20 Beav. 15. of a gift to “ one of the sons, brothers, 

(r) Wigr. Wills, Prop. VI. and VII. &c. of A.,” 2 Vem. 625. But a devise 

(«) See aco. per LotS T hnrlow, IVes. “to ono of my cousin A.’s daughters 

' J. — VOL. I. F F «. 
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ohapteb xm. several reported coses, indeed, devises of this kind have failed, 
on account of the uncertainty of the object; hut in none of them 
does parol evidence appear to have been offered to remove the 
ambiguity. 

Thus, in Doicsct v. Sweet (t), a bequest to the son and daughter 
of W. W. was held to be void as to the son, on account of there 
being more than ono. So, in Doe d. Hay ter v. Joimille («)> o no 
of the grounds on which the devise to the testator’s “ brother 
and sister’s family ” failed was, that there were childron of two 
sisters of the testator, ono living and ono doad, and it did not 
appear which of them was intended. 

Whew part of Sometimes it happens that ono part of the description applies 
appliestoeach to each of several claimants in common, and another part to 
Bon 6V and P art ne ^ er them; as in the case of Careless v. Careless (v), where 
to n aoithorf Urt tlio bequest was to “ Robert Careless my nephew, the son of 
mitted 00 J° se ph Careless.” It appeared by the evidence that the testator 
had no brother named J oseph, but he had two brothers, John 
and Thomas, both mentioned in the will, each of whom had a 
son named Robert. These nephews were the respective claim- 
ants ; Thomas’s son relying on the fact, that in other parts of his 
will the testator had described Robert, the son of John, in a dif- 
ferent manner, sometimes calling him his nephew Robert simply, 
without any further designation, and sometimes rightly Robert 
the son of John. By the parol evidence which was adduced on 
both sides, it appeared that the testator was intimatoly acquainted 
with John’s son Robert, but that Thomas’s son lived at a dis- 
tance, and was almost unknown to him, the testator having been 
introduced to him but once ; and it was even doubtful whether 
the testator knew that his brother Thomas frad a son of that 
name. Sir W. Grant hold, that, as tho ambiguity was oreated 
by facts dehors tho will, parol evidence was admissible ; and the 
presumption upon tho evidence was, that the testator intended 
that nephew whom he knew best, and with whose name it is 
certain" he was acquainted. “ Supposing, however,” said the 
M. R., “ that this inaccurate description should be taken there- 
fore to apply to the plaintiff (John’s son), the testator has not 
always applied to him the same description, but has sometimes 
called him his nephew Robert, generally, and sometimes rightly, 

[that shall marry with a Norton within burner v. W'Um^ 17 Sim. 204.] 

16 years” has been hold to mean the „ (t) Amb. 176. * 

daughter who shall first marry a N orton , (u) 3 East, 172. 

and consequently a good devise, Hate v. (v) 1 Mer 384. 

Amhersif T. Kaym. 82. See also Ash- 
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Robert the son of his brother John ; and thence it is argued, that obaptbbeizz. 
as it is plain he knew the plaintiff by his right description, so it 
cannot be imagined that ho inserted a wrong description, intend- 
ing it should apply to him. But it must bo observed, that the 
claim of the plaintiff to the property given by the general descrip- 
tion of the testator’s nephew Robert, is not disputed, though it 
is in words equally ambiguous with this which is disputed. This 
amounts to an admission on tho part of the defendant, to the f ull 
extent of what the plaintiff would establish by his evidence. 

Then it is not pretended that the testator could have meant any 
body but one of his two brothers, John and Thomas, by the 
description of Joseph Careless ; nor can it be supposed that he 
was in faot ignorant of the names of his brothers. It was there- 
fore a mere slip of the pen ; and then what name did he intend 
to write P Not Thomas, for then it must have been brought newly 
to his mind that he had two nephews of tho name of Robert, to 
one of whom he had already given as the son of John ; and the 
necessity of distinguishing between them would in that caso liavo 
induced him to describe the other accurately (./•). If he had only 
ono of his nophows in his mind, during tho whole time that ho was 
making his will, it is natural to conceivo that such a mistake 
might have been made by mere inattention ; but as actual igno- 
rance is out of the question, such a mistake would not bo recon- 
cilable with the supposition that tho testator at all thought of 
his other nephew Robert, so as to bring into his mind tho neces- 
sity of marking which of the two ho intended. During the 
time that he was making his will, therefore, he forgot (if indeed 
he ever knew) that ho had any nephew called Robert besides the 
plaintiff.” . 

Again, in Still v. Hoste (//), a testator bequeathed a legacy to 
Sophia Still, daughter of Peter Still. Still had two daughters 
only, Selina and Mary Anno ; and [the evidence of the attorney 
who made the will and of another person, proving that Selina 
was the person meant, was admitted.] It is clear that if Selina 
had been the only daughter, her claim might have been sup- 
ported on the terms of tho will without tho aid of extrinsic 
evidence. 

[So, in Price v. Page (z), whore a testator gave a legacy to 

Price, the son of Price. The report states that the 

plaintiff was the only person who claimed tho legacy, but the 

(x) Sec also Wcbhci' v. Corlett, L. R., foy) 0 Mad. 192. 

16 Eq. 620. £(“) 4 Yes. G79. > 

F F 2 
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Where port of 
description 
applies to one 
and part to 
another, evi- 
dence of in- 
tention is 
inadmissible. 


[executors raised the question whether the father of the plaintiff, 
to whom the description was oqually applicable, was not intended. 
Evidence was admitted and relied on by Sir R. P. Arden, M.R., 
that the testator had said that he had or would provide for the 
plaintiff, and that lie had left him something by his will. 

Of the tlirco cases last cited, it was said by Lord Abinger , 
C. B. (a), that they did not materially differ from the class im- 
mediately preceding. That they differed indeed in this, that the 
equivocal description was not entirely accurate ( b ) ; but they 
agreed in its being (although inaccurate) equally applicable to 
each claimant ; and that they all concurred in this, that the inac- 
curate part of the description was either, as in Price v. Page, a 
mere blank, or, as in the other two cases, applicable to no person 
at all. That these, therefore, might fairly bo classeSfl also as cases 
of equivocation, and in that case’ evidence of the intention of the 
testator seemed to be receivable. 

There is yet another class of cases in which it has been made 
a question, whether evidence of the naturo now under considera- 
tion can be legally admitted, namely, whore the description in 
the will, taken altogether, answers to no person or thing, but 
part of it applies to one, and part to another. Cases are to be 
met with, supporting tho conclusion, that a testator’s declarations 
are admissiblo to show which of the imperfectly-doscribed persons 
or things he intended to bo tho object or subject of the gift (c). 
But in] Doe d. Iliscocks v. Iliscocks (cl), where part of the descrip- 
tion in the will applied to one person and part to another, the 
Court of Exchequer rejected evidence of tho testator’s declara- 
tions, at the time of giving instructions for his will, respecting 
his actual intention. The devise was to the testator’s son John 
H. for life, and on his decease to his (testator’s) grandson John 
H., eldest son of tho said John H. for life, and on his decease to 
the first son of the body of his said grandson John II., in tail 
male, with other remainders ovor. At the time of making the 
will, the testator’s son John II. had been twice married; he had 
by Ills first wife one son, Simon; by his second wife an eldest 
son John, and other younger children, sons and daughters. It 


[(a) In Doe v. Iliscocks , 5 M. & Weis. 
37°. 

(i b ) Legal certainty, not perfect accu- 
racy, is required, see Wigr. Wills, pi. 
186. 

(e) Thomas d. Evans v. Thomas, 6T. R. 
678 ; Bradshaw v. Bradshaw , 2 Y. & C. 
72; in Doe d. Chevalier v. Uthicaite, 8 


Taunt. 306, 3 Moo. 304, 3 B. & Aid. 
632, sometimes cited in support of the 
some doctrine, it does not appear that 
any declarations by the testator wore 
offered in evidence. The cose is said 
to have been ultimately compromised, 
per Lord Brougham , 1 H. L. Ga. 797. 
(d) 5 M. & Weis. 363. 
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was held, that evidence of the instructions given by the testator 
for his will and of his declarations after its execution was not 
admissible to show which of these two grandsons was intended 
by the description in the will. Lord Abinger , in [delivering the 
judgment of the Court, reviewed most of the principal cases on 
this subject. In the opinion of the Court there was but one case, 
in which evidence was admissible of the testator’s declarations, 
of the instructions given for his will, and other circumstances of 
the like nature, which were not adduced for explaining the words 
or meaning of the will, but eithor to supply some deficiency or 
remove some obscurity or ambiguity. That case was where the 
meaning of the testator’s words was neither ambiguous nor ob- 
scure, and where the devise was, on the face of it, perfect and in- 
telligible, but, from some of the circumstances admitted in proof, 
an ambiguity arose as to which of the two or more persons or 
things, each answering the words in the will , the testator intended 
to express. Though it was clear he meant one only, both were 
equally denoted by the words, whence there arose an “ equivoca- 
tion,” and evidence of previous intention might be received to 
solve this latent ambiguity ; for the intention showed what ho 
meant to do ; and when you knew that, you immediately per- 
ceived that he had done it by the words he had used, and which 
in their ordinary sense might properly bear that construction. 
It appeared to them that in all other cases parol evidenco of 
what was the testator’s intention ought to bo excluded. This 
case is generally considered to liavo settled the law upon this 
subject (<?), and to decide that “ the only cases in which evidence 
to prove intention is admissible, are those in which the descrip- 
tion in the will i$ unambiguous in its application (i. e, equally 
applicable in all its ports) to eacli of several subjects.” 

In the case of Doe v. Allen (/), the declarations admitted as 
evidence had been made by the testatrix ten months after the 
date of her will, and were objected to on that account. Lord 
Denman , 0. J., concluded the judgment of the Court by saying, 
that “ none of tho cases which wero referred to in the books to 
show that declarations contemporaneous with the will wore alone 
to be received, established such a distinction. Neither had any 

[(*) Wigr. Wills, pi. 215; Blundell v. Beav. 377, the rulo was transgressed, 
Gladstone, 11 Sim. 467, 470, 1 Phil. 282; but the decision seems right without 
Thomson v. Hempenstall t 1 Rob. 783, 13 tho questionable evidence, ante, p. 379. 
Jur. 814; Bernasconi v. Atkinson , 10 (/) 12 Ad. & HI. 455; Wigr. on 
Hare, 318; Charter r. Charter , L. It., 7 Wills, 162. ^ 

H. L. 364, 377. In lie Blackman t 1C 
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PAROL EVIDENCE, 


[argument been adduced whioh convinced the Court that those 
subsequent to the will ought to be excluded wherever any evi- 
dence of declarations could be received. They might have more 
or less weight according to the time and circumstances under 
which they were made, but their admissibility depended entirely 
on other considerations.” The same remarks would apply to 
declarations made before the will (g). 

It was stated in a former page that evidence of all the material 
facts of the case was admissible to assist in the exposition of the 
will. And this statement was necessarily qualified by the inser- 
tion of the word material \ because though the rules specially ap- 
plicable to tlio subject now under consideration, may not raise 
any peculiar obstacle to the admission of evidence tendered in 
support of a given fact; yet if that fact, supposing it to be 
proved, ought not to influence the construction of the will, the 
evidence in support of it is immaterial, and therefore inadmis- 
sible. Some examples illustrating this principle have already 
been given (/>). It is further exemplified by the well-known 
rule, that words shall be interpreted in their primary sense, if 
the contoxt and surrounding circumstances do not exclude 
such an interpretation, even though the most conclusive evi- 
dence of intention to use them in some popular or secondary 
sense be tendered (/) : whence it follows that a person, to whom 
the terms of tho description are imperfectly applicable, may not, 
by parol evidence of facts tending to prove an intention in his 
favour, support his claim against another person exactly or more 
nearly answering to all tho particulars in the description.] 

Thus, in Delmare v. Robello (/), where a testator in 1785 be- 
queathed the residue of his estate, in trust to pay the interest for 
life to all the children of his two sisters, Rcyne and Estrella ; in 
case of tho doath of any, their issue to have their respective shares, 
with benefit of survivorship for want of issue. The testator died 


[(#) Langham v. Sand ford, 19 Vea. 
G49 ; 2 Tayl. Evid. p. 1009, 7th ed. Lord 
Kenyon *8 dictum, Thomas v. Thomas, 6 
T. R. 677, Bcema therefore to be over- 
ruled. 

(h) Ante, p. 424. 

(*) Wigr. Wills, Prop. II. supra, 
417. And seo Uorwood v. Griffith, 4 D. 
M. & GL 708. In Grant v. Grant , L. R. , 
5 0. P. 727, lilackhnrn , J., cited with 
approval “Blackburn on Contracts,” 
where it is said that in applying the 
rule a distinction must bo observed be- 
tween contracts and wills, and a greater 
latitude allowed in construing wills, 


bocause in them the testator solilo- 
quized, but that in a contract each party 
spoke to the other : and accordingly it 
was held in that case that “nephew” 
meant “wife’s nephew,” although it 
would not have been insensible with 
reference to extrinsic circumstances if 
it had been strictly interpreted. Sed 
qu. : a testator speaks to all persons in- 
terested under or against his will; and 
in Wells v. Wells , L. R., 18 Eq. 606, 
Sir G. Jessel , M, R., reaffirmed Sir /. 
Wigr am' s proposition and declined to 
foUow Grant v. Grant."] 

(j) 1 Yes. jun. 412. 
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in 1789, leaving three sisters : Reyne , who was never married, chuptsbziii. 

hut in 1757 changed her profession of religion from the Jewish 

to the Boman Catholic persuasion, and became a professed nun, 

and was baptized by the name of Maria Hieronyma , and lived 

at Genoa; and Estrella and Rebecca, who were married , and 

lived at Leghorn. Bebecca had several children, who set up a 

claim on the ground that the testator intended Rebecca when ho 

named Reyne . Parol evidenco [of the circumstances as well as 

of testator’s declarations] in support of this claim was rejected 

by Lord Thurlow , who suggested that Maria Ilieronyma might 

have changed her mind, and have escaped into this country, and 

have married and had children, notwithstanding her vow. IIo 

decided, therefore, that the claim of the children of ltobecca 

was untenable, inasmuch as there was a sister answering to the 

name in the will ; for ho considered that the assumption of the 

conventual name did not prevent the applicability of tho former 

name : it was a part of the profession, and was not meant for 

the rest of tho world ; tho former name, therefore, continued, 

and by that such persons were always spoken of. 

So, in Andrews v. Dobson (/•), where the bequest was to “ J amos, Evidence not 
son of Thomas Andrews, of Eastchoap, printer.” There was no exclude a° t0 
person of the nafte of Thomas Andrews in Eastchoap, but thero pernon 
was James Andrews, a printer, who lived there : lie had one son, dcwn-iptiwi. 
named Thomas, by his first wifo, who was related to tho testator; 
ho had also a son by a second wife, named James, who was in no 
manner related to the testator. The son by tho first wifo claimed 
the legacy, insisting that the testator meant “ Thomas, the son of 
James,” instead of “ James, the son of Thomas;” [and prayed 
some inquiry respecting these circumstances : ] but Sir L. Kenyon , 

M. B., said that though there were cases in which legacies were 
left to persons by nicknames, and evidonco had been admitted to 
show that the testator usually called them thereby, yet he thought 
this was beyond all precedent, and dismissed the bill. 

In this case there could have been no doubt as to the identity 
of the father ; but tho difficulty was in admitting the claim of a 
son of a different name, there being a son of the same name. 

Again, in Holmes v. Custance (/), whore there was a legacy 
to the children of Robert Holmes, “ late of Norwich, but now of 
London.” It appeared that, at the date of the will, tho testator 
had no relative named Robert , but that a person of this name, 

(A?) 1 Cox, 425. Westlake , 4 B. & Aid. 67, ante, p. 433 ; 

fy) 12 Ves. 279 ; see also Doe v. [ He Ingle' e Trust, L. R., 11 Eq. 678. 
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[who was related to tho testator, and] had gone from Norwich 
to London, at the age of fourteen or sixteen, had died in London, 
a few years before, leaving a child. It was contended that the 
legaoy did not apply to tho child of this person, but to the chil- 
dren of George Holmes, who was a relative of the testator, had 
been formerly of Norwich, and was then resident in London, and 
had several children, some of whom were in habits of intimacy 
with the testator; but Sir W. Grant held that the description 
was not so inapplicable to Robert, as to let in evidence that 
George was the person intended ; that the sense of “ late” was 
not “ recently” but “ formerly ; ” and as to his being dead at the 
time, that the testator might not have known or might have 
forgotten it, ho being at a distance. 

[And in Wilson v. Squire (»*), whero a testator bequeathed a 
legacy to “ The London Orphan Society in the City Road,” and 
it appeared that there was no institution precisely answering 
this description, but there was one in the City Road called the 
Orphan Working School, which claimed the legacy : evidence 
was tendered that there was a society called tho London Orphan 
Asylum at Clapton, and that the testator was many years a sub- 
scriber to it, and in his lifetime avowed his intention of leaving 
it a legacy ; but Sir J. K. Bruce held, that the^)rphan Working 
School was sufficiently described by the will, and therefore that 
none of the evidence was admissible. 

In Magbank v. Brooks (w) the rule was applied to a different 
species of case. A testator bequeathed a legaoy to A., his exe- 
cutors, administrators and assigns :” A. was dead at the date of 
the will, which, however, took no notice of the fact : but the 
personal representative of A. claimed the legacy, insisting that 
the terms of the bequest made it transmissible, and in support 
of his claim proposed to read (amongst other) evidence of tho 
testator’s knowledge that A. was dead : but Lord Thurlow re- 
jected it, saying, “ The only fact to which evidence is afforded 
is, that the death of A. was within the knowledge of the testator. 
The end to which it is to be read is, that the legaoy was meant 
to be transmissible : that could not be from a legatee who had 
been dead several years.” . . . . “I must accordingly decree 
the legacy to be lapsed” (o).] 

And even where no person actually answers to any part of the 
description in the will, it would seem, upon principle, to be im- 

[(*») 1 Y. & 0. C. C. 654. (o) See as to this, ante, p. 338. 

(») 1 B. C. G. 84. 
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possible to admit parol evidence [ <c of intention’’] in support of chapteb xin. 
the olaim of one to whom the description is in every respect in- ff nppnrf nU im 
applicable : [for the will ought to be made in writing ; and if ^ . 

the testator’s intention cannot be made to appear by the writing, of description 
explained by the circumstances , there is no will (ji?).] oppUes. 

Thus, Sir John Strange (</), in citing a case where the execu- 
tor constituted in a will was, “ my nophew Robert New,” which 
in the engrossing was written “ Nune,” and parol evidence was 
admitted, and thereupon New was declared the person meant, 
observed, that this would hardly have done, if it had not have 
been for the relative words “ my nephew,” and its appearing 
that New was the testator’s nephew, and that he had no such 
nephew as Robert Nune. 

[And in Miller v. Travers (r), where a testator devised all his Sam© nrf© ns 
freehold and real estates whatsoever, situate in the county of of 

Limerick , and in the city of Limerick, to trustees and their heirs. 

At the time of making his will, the testator had no real estate 
in the county of Limorick, but he had considerable real estates 
in the county of Clare : and it was held by Lord Brougham , L. 0., 
assisted by Tindal , C. J., and Lord Lyndhurst, C.13., that evidence 
to prove that the testator intended his estates in the county of 
Clare to pass by the devise, and that the word Limerick was in- 
serted by mistake instead of Clare, was not admissible.] 

And in no instance has a total blank for the name been filled Total blanks 
up by parol evidence ($). In such cases, indeed, there is no cer- tobeBuppiicd. 
tain intent on the face of the will to give to any person : the tes- 
tator may not have definitively resolved in whose favour to 
bequeath the projected legacy (t). 

The effect of ^partial or imperfect descriptions, however, has rartial blanks 
often come under consideration. In Hunt v. Ilort («), where BU Pl )licd * 
the bequest was to Lady , Lord Thurlow considered it 

as equivalent to a total blank, and, therefore, that the name 


Up) Per Lord Abxngcr , Doe v. His- 
cocks , 6 M. & Weis. 369.] 

(q) Hampshire v, Peirce, 2 Ves. 218. 
[(r) 8 Bing. 244, 1 M. & Sc. 342.] 
The judgment of 'Tindal , C. J. y contains 
a full and able examination of the au- 
thorities. [See also Okeden v. Clifden , 
2 Russ. 309 ; He Clergy Society, 2 K. 
& J. 616; Re Peel, L. R. f 2 P. & D. 
46 ; Barber v. Wood, 4 Ch. D. 886. 
Beaumont y. Fell , 2 P. W. 141, 2 Eq. 
Ca. Ab. 366, pi. 8, where a legacy to 
“Catherine Earnley” was, upon evi- 
dence of intention, held well bequeathed 
to Gertrude Yardley, is overruled (5 H. 


L. Ca. 168) ; unless it can be deemoda 
ease of nick-namo — which is question- 
able. The same may be said of Masters 
v. Masters , 1 P. W. 426, where on a 
legacy to “ Mrs. Sawyer’* inquiry was 
directed whether Mrs. Swapper was the 
person intended. 

(*) Bay Us v. AM .- Gen., 2 Atk. 239 ; 
Ulrich y. Litchfield, ib. 372 ; Taylor v. 
Richardson, 2 Drew. 16. 

(0 Per Parke , B., Doe y. Needs, 2 M. 
& Weis. 139.] 

(«) 3 B. C. C. 311; see also 1 M. & 
Sc. 361. 
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cEAmBxm. could not be supplied by parol evidence. But in Abbot v. 

Massic (sc), where the bequest was to Mr. and Mrs. Gh, Lord 
Loughborough directed an inquiry as to who Mis. Q-. was. Of 
course, if there had been more than one person answering to the 
imperfeot description in the will, and the evidence had failed to 
point out which of them was the intended object of the testator’s 
bounty, the bequest would, in both the preceding oases, have 
been void for uncertainty. 

Evidence [At the conclusion of his judgment in •Blundell v. Gladstone , 
the Y.-O. said he decided the case upon the words of the will, 
material 111 " with that evidence only which had been given as to the 

state of the Weld family at the date of the will, and which he 
thought was the only part of the , evidence which ought to be re- 
ceived (//) . But besides that evidence there was parol evidence («) 
of the testator having, both before and after making his will, 
and even after correction of his mistake, repeatedly called the 
possessor of Lulworth by the name of Edward Weld. This evi- 
dence had been received in the Master’s office, and in delivering 
the opinion of the Judges in D. P. (where the suit was carried), 
Parke, B., said, they thought it was rightly received (a). Henco 
it is to be inferred that evidence (to which, upon the principles 
discussed in this chapter, there is per se no objection) of facts 
connected with the case, and which may by possibility influence 
the construction of the will, is admissiblo, although ultimately it 
is found to be immaterial and has to bo excluded from con- 
sideration (6).] 

($) 3 Ves. 148 ; [and see Re Dc (a) 1 II. L. Ca. 778, nom. Camoys v. 
Rosa:, 2 F. D. 66. Blundell. 

(y) 11 Sim. 488. (£) Sec? also Lotvc v. Lord Hunting • 

{:) lb. 470. tower, 4 Kuss. 53#, n. ; Sayer v. Sayer, 

7 Hare, 381, Wigr. Wills, pi. 103.] 
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The doctrine of election may bo thus stated: That he who 
accepts a benefit under a deed or will, must adopt the whole 
contents of the instrument, conforming to all its provisions, and 
renouncing every right inconsistent with it. If, therefore, a tes- 
tator has affected to dispose of property which is not his own, and 
has givon a benefit to the person to whom that property belongs, 
the devisee or legateo accepting the benefit so given to him must 
make good tho testator’s attempted disposition ; but if, on the 
contrary, he choose to enforco his proprietary rights against tho 
testator’s disposition, equity will sequester tho property given to 
him, for the purpose of making satisfaction out of it to tho person 
whom he has disappointed by the assertion of those rights. 

Thus where (a) A. seised of two acres, one in fee, and tho 
other in tail, and having two sons, by his will devised the fee- 
simple acre to his eldest son, who was issue in tail, and tho 
entailed acre to his youngest son, and died. The eldest son entered 
upon the entailed acre, whereupon the younger son brought his 
bill against his brother, that he might enjoy tho entailed acre 
devised to him, or else have an equivalent out of the feo acre ; 
because his father plainly designed something for him. Lord 
Coicper said, “ The devise of the fee acre to the elder must be 
understood to be upon the tacit condition, that he shall suffer 
the younger son to enjoy quietly, or else that the younger son 


(a) Anon., Gilb. Cas. Eq. 16; see 
also Pro. Ch. 351 ; Belt’s Suppl. to 
Ves. 260 ; 1 Ves. 234 ; 1 B. P. 0. Toml. 
300 ; 3 ib. 167 ; Amb. 388, 1 Ed. 632; 
3 B. C. 0. 316; 4 B. C. C. 21 ; S. C. 

1 Ves. jun. 614; 4 B. C. C. 38 ; 1 Vos. 
jun. 534 ; 2 Ves. jun. 367 ; ib. 693 ; 
ib. 644; 3Vee. 191 ; ib. 384; 6 Ves. 615; 
9 Ves. 369; 13 Ves. 224; 1 Dow, 249; 

2 V. & B. 187 ; 2Mer. 86 ; 1 Sw. 359 ; 
ib. 409 ; [3 Buss. 278 ; 4 T. & C. 18 ; 
2 Drew. 93.] Where several are dis- 


appointed the sequestered property is 
divided among them in proportion to 
the value of tho interests of which they 
are disappointed, Howells v. Jenkins , 1 
D. J. & 8. 617. If the property which 
tho tostator affects to dispose of belongs 
to several, as tenant for life and re- 
mainderman ( Ward v. Baugh , 4 Ves. 
623), or as tenants in common {Fytehe 
v. Fytehe, L. B„ 7 Eq. 494), each has 
a separate right of election. 


OHAPTEB XIV. 

Doctrino of 

election, 

what. 
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tend to de- 
rivative 
claims. 


Does apply to 
contingent 
and rever- 
sionary in- 
terests. 


shall have an equivalent out of the fee acre.” And he decreed 
the same accordingly. [This case is the more remarkable, as 
showing the length to which the doctrine of election has been 
earned; because the elder son was actually entitled to both acres 
by his better title as general or special heir, and took nothing 
under the will. Yet the mere intention to give him property 
by the will was held sufficient to put him to his election (6).] 
But a devisee or legatee is not precluded from claiming de- 
rivatively, through another, property which such other person 
has taken in opposition to the will. Thus, a man may be tenant 
by the curtesy, in respect of an estate of inheritance ^taken by 
his wife in opposition to a will under which ho has accepted 
benefits, without affecting his title to those benefits (c). [For, 
compensation having once been made by the wife (d) cannot be 
exacted a second time. And a devisee or legatee who claims 
derivatively through another to whom the will gave nothing is 
equally free ; for whether the true owner took subject to an 
obligation which he has discharged, or subject to no obligation 
whatever, can make no difference : thus one co-heiress electing 
to take under a will, may retain a share which since the testator’s 
death has descended to her from a deceased co-heiress, although 
bound to give up her own original share (e). 

It must however be understood that the obligation attaches on 
whoever at the testator’s death is true owner of the property 
wrongfully disposed of, and to whom also a benefit is given by 
the will. This is the point of time to be regarded. And it 
matters not from whom, or by what previous acts or devolutions, 
such owner’s title was derived (/). Where the obligation to 
elect has once attached, the property which is taken under the 
will as bounty, however and whenever it may devolve, continues 
liable until compensation is duly made (#).] 

The doctrine of election clearly applies as well to [contingent 
as to vested rights ( h ) ; to the interest of next of kin in the unascer- 


[(3) See Schroder v. Schroder, Kay, 
584 — 586. But 9 Pri. 573, Richards, 
C. B., dub.] 

(<•) Lady Cavan v. Fulteney, 2 Vcs. 
jun. 544, 3 Ves. 384. 

[(rf) 2 Vcs. jun. 555. 

(e) Wilson v. Wilson, 1 De G. & S. 
152. And see Howells v. Jenkins , 2 J. 

6 H. 706 ; Grissell v. Swinhoe, L. R., 

7 Eq. 291 . But see per Lord Moncreiff, 
L. R., 7 H. L. 79. 

(/) Cooper v. Cooper, L. R., 6 Ch. 15, 
7 H. L. 53. 


fa) Fytche v. Fytche , 19 L. T. N. S. 
343; Fickersgillv. Rodger, 5Ch.D. 163. 
Where the person to elect is dead with- 
out clocting, and his own property and 
that taken under the will go different 
ways, the latter is (as between the two) 
primarily liable, ib. But the disap- 
pointed legatees may recover to the ex- 
tent of the latter against his general 
estate, Rogers v. Jones , 3 Ch, D. 688. 

(A) Per Lord Loughborough , 2' Ves. 
jun. 696, 697. 



ELECTION. 


445 


[tained residue of an intestate’s personal estate (i ) ; and to} rever- 
sionary and remote as well as to immediate interests (/,). Lord 
Hanlmcke , indeed, at one time seems to have thought that it did 
not extend to a remainder expectant on an estate tail (/) ; hut 
the notion stands upon no intelligible principle, and is incon- 
sistent with his own deoision in Graves v. Forman («i), in which 
he would not allow an heir at law to whom an estate for life in 
remainder after an estate tail was devised, to take it without 
giving up a copyhold disposed of to another, but upon which the 
will could not (in the then state of the law) operate, for want of 
a previous surrender. The heir it seems (strangely enough) 
elected to take the estate for lifo in remainder, and eventually 
got nothing ; the tenant in tail having acquired the fee-simplo 
by suffering a common recovery. 

It is immaterial in regard to tho doctrine of election, whether 
the testator, in disposing of that which is not his own, is aware 
of his want of title, or proceeds on tho erroneous supposition 
that ho is exercising a power of disposition which belongs to 
him ; in either case, whoever claims in opposition to the will, 
must relinquish what tho will gives him (n). This seems to 
result from the impossibility of knowing with certainty that the 
testator would not have mado tho disposition, had ho been accu- 
rately acquainted with the title; and (as a groat Judge has 
observed,) “nothing can bo more dangerous than to speculate 
upon what he would have dono, if he had known one thing or 
another” (0). 

A question ’ which has been much discussed is, whether the 
principle governing cases of election under a will is forfeiture or 
compensation; or,. to speak moro explicitly, whether a person 
claiming against a will is bound to relinquish tho benefit thereby 
given to him in toto, or only to tho oxtent of indemnifying tho 
persons disappointed by his election. The strong current of tho 
authorities, particularly those of a recent date, is in favour of 
the principle of compensation ( p ) ; interrupted, certainly, by 

[(i) Cooper v. Cooper, L. R., 6 Ch. 15, (w) Whistler v. Webster, 2 Vcs. jun. 

7 H. L. 63. How tho value of such an 370 ; Thelhmon v. Woodford , 13 Id. 221 ; 

interest is to be ascertained, see S. C. Welby v. Welby, 2 V. & B. 199, over- 
7 H. L. 68.] ruling Cull v. Show ell, Ainb. 727, unless 

(A) Webby. Earl of Shaftesbury, 7 Vcs. decided on the ground of tlio great 
480; Wilson v. Lord John Tovcnshend , 2 lapse of time, which seems probable. 

Ves. jun. 697. (o) See Sir 11. V. Arden’s judgment 

(£) Bor v. Bor, 3 B. P. 0. Toml. 178, in Whistler \. Webster, 2 Ves. jun. 370. 
n. ' ( p) Webster v. Milford, 2 Eq. Ca. Ab. 

(m) Cited 3 Ves. 67 ; [see Mahon v. 363, stated from Reg. Lib. 1 Sw. 449 ; 
Morgan , 6 Ir. Jur. 173.] Bor v. Bor, 3 B. P. C. Toml. 167 ; Ar- 
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some dicta (q), [and by an express decision of Lord Langdale (r),] 
in favour of the doctrine of forfeiture. In Green v. Green (*), 
Lord Eldon is generally supposed to have used expressions indi- 
cating a similar opinion. But he expressly , admits the coses to 
have decided that tho party electing against a will was not bound 
to give up more than was enough to make satisfaction for that 
which was intended for another ; and when he states the con- 
trary doctrine, it is with reference to the case before him, which 
arose upon a deed , “ in which,” he observed, “ as it is a contract, it 
is very difficult to say that compensation *>nly is to be made ” (t). 
The doctrine of compensation was also subsequently recognized 
by the same high authority in Kerr v. Wauchope (m), as well as 
in the earlier and much-disoussed case of Lord Raneliffe v. 
Parky ns (or) ; and [is now generally acoepted as the settled doc- 
trine of the Court (y)]. 

In order to raise a case of election, there must be a pmonal 
competency on the part of tho author of the attempted disposi- 
tion, as the doctrine is founded on intention (s) which supposes 
such competency. Thus, under the old law, where personalty 
was, and real estate was not, disposable by the will of a person 
under age, the hoir of the infant testator was allowed to take his 
real estate in opposition to the will, without relinquishing a 
legacy bequeathed to him by the same will (a). And though the 
disability of coverture is, in some respects, distinguishable from 
and less absolute than that of infancy, (a feme covert having, it 
•is said, a disposing mind, but not a disposing power, while an 
infant has neither tho one nor the other,) yet the principle seems, 
according to the authorities, to apply to the attempted disposi- 
tions of married women. If, therefore, a feme coverte, having 


desoife v. Bennett , 2 Dick. 463 ; Lewis 
v. King, 2 B. C. C. 600 ; Frcke v. Lord 
Barrington , 3 B. C. C. 284 ; Blake v. 
Bunbury, 1 Ves. iun, 623 ; Whistler v. 
Webster , 2 Yes. jun. 372 ; Lady Cavan 
v. Bultency, 2 Ves. jun. 660 ; Ward v. 
Baugh, 4 Ves. 627 ; Dashwcod v. Beg ton, 
18 Ves. 49 ; Welby v. Welby, 2 V. & B. 
190 ; (sec these eases stated Grctton v. 
Howard, 1 Sw. 433 n. ;) [Tibbitts v. 
Tibbitts, Jac. 317.] 

( 0 ) Cowper v. Scott , 3 P. W. 119 ; 
Cookes y. Hellier , 1 Ves. 236 ; Morris v. 
Burroughs, 1 Atk. 404 ; Villareal y. Lord 
Galway, 1 B. C. 0. 292, n. ; Wilson v. 
Townskend , 2 Vos. jun. 697 ; Wilson v. 
Mount, 3 Ves. 194; Broome v. Monch, 10 
Ves. 609; Thellussot 1 v. Woodford, 13 
Ves. 220. 


[(>•) Greenwood v. Benny, 12 Beay. 
406.] 

(s) 2 Mer. 66. 

(0 19 Ves. 668. 

(«) 1 Bli. 1. 

(#) 6 Dow, 149. 

[(y) Schroder v. Schroder, Kav, 678 ; 
Howells y. Jenkins, 1 D. J. & S. 617 ; 
Cooper y. Cooper, L. R., 6 Ch. 16, 7 H. 
L. 53.] But 1 Roper’s Husband and 
Wife, by Jacob, 666, n. is contrary ; 
[see also Sug. Pow. p. 676, 8th ea., 
where the doctrine of forfeiture is also 
preferred.] 

(z) I. e. a disposing intention, not an 
intention to put the owner to his elec- 
tion. See per Lord Cairns, Cooper y. 
Cooper , L. R., 7 H. L. 67. 

(<?) Hearts y. Greenbank, 1 Ves. 298. 
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a testamentary power, makes an appointment by will in favour ohaptebxiv. 
of her husband, and by the same will professes to bequeath to 
another personal estate to which her power does not extend, the 
husband may take the benefit appointed to him, and also defeat 
the intended bequest of the other property, by tho assertion of 
his marital right (S). 

It formerly happened, (and may still ooour under a will which Heir when 
is regulated by the old law,) that a testator, by a will sufficient 
in point of execution to pass personal estate, but not adequately 
attested for the devise of freehold estate, dovised such estate 
away from the heir, to whom, by the same will, he bequeathed 
a legacy. In suoh cases tho. heir is allowed to disappoint tho 
testator’s attempted disposition, by claiming the estate in virtue 
of his title by descent, and, at the same time, take his legacy, 
on the ground that the want of a due execution precludes all 
judicial recognition of the fact of tho testator having intended 
to dovise freehold estates ; and, therefore, the will cannot bo read 
as a disposition of such estatos for tho purpose oven of raising a 
case of election against the heir (c). If, however, tho legacy to 
the heir is bequeathed upon tho express condition that he shall 
confirm the devise, the case is otherwise : the heir then is not 
permitted to accept tho benefit conferred upon him by the will, 
without performing the condition whioh the testator has ex- 
pressly annexed to the enjoyment of his bounty (d). 

Of course this question cannot now arise under wills made or of ^ 
republished since the year 1837, which, if sufficiently executed on doctrine. * 
for the bequest of a personal legacy, will also be effectual to dis- 
pose of freehold estate. Nor is this the only instance in whioh 
tho statute 1 Viot. # has tended to narrow the practical range of 
the doctrine under consideration; for now that the devising power 
extends to after-acquired real estate, it can no longer be a ques- 
tion (as formerly (<?)), whether the testator has, by attempting to 

(A) Rich v. Cockell, 9Ves, 370; [Coutts 241 ; Sheddon v. Goodrich , 8 Vcs. 481 ; 
v. Acworth t L. B., 9 Eq. 619, is contra ; Brodie v. Barry, 2 V. & B. 127 ; Gardi- 

but tiie point was not taken. In Blaik- ner v. Fell, 1 J. & W. 22; [ Wilson v. 

look v. Grindle t L. B., 7 Eq. 216, the Wilson , 1 De G-. & S. 162, seems contra, 

invalid bequest purported to be in ex- But see as to that case Middlcbrook v. 

ercise of a power given to f. c. if she Bromley, 9Jur.N.S.614 ; and per Lord 

died before her husband. The will was A Ivan ley B ue bridge v . Ingram , 2 Vcs. jun. 

mode in his lifetime, but he afterwards 666, cited by Lord Eldon , 8 Vos. 600]. 

died before his wife, so that the point (d) Boughton v. Boughton , 2 Ves. 12. 
did not arise. Ar to the capacity of (e) See Churchman v. Ireland , 4 Sim. 
f. e. to elect, see Frank v. Frank , 3 My. 629, [1 B. & My. 250 : Tennant v. Ten- 

& Gr. 171 ; Wally . WaU, 16 Sim. 513 ; nant, 2 LI. & G. 516 ; Schroder v. Schro - 

Wilson y . Townshend , 2 Ves. jun. 693.] der 9 Kay 578, 24 L. J. Gh. 510; Hance 

(e) Hearle v. Greenbank, 1 Ves. 298, v. Truwhitt,2J. & II. 216; ante p.322. 

3 Atk. 697, 716 ; Carey v. Askew , 1 Gox, In Sehroder v. Schroder the testator (who 
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dispose of the real estate to whioh he may bo entitled at his de- 
cease, raised a oase of election against the heir in respect of such 
property. [Even before the act, the heir was hold not to be put 
to his election in cases of revocation by alteration of estate (/). 

Nearly allied to the cases last noticed, arc those where a tes- 
tator entitled to heritable property in Scotland, affects by will in 
the English form, ineffectual to pass the Scotch property, to de- 
vise it away from the Scotch heir, at the same time giving him 
property in England. It seems now well settled that in such 
cases, if the English will purports to give tho Scotch property 
either by name or under tho general denomination of property 
in Scotland (//), or of property “ in .any part of the United King- 
dom” (//), tho Scotch heir is put to his election, while, on the 
other hand, a devise in general terms of all the testator’s pro- 
perty whatsoever and wheresoever is held to refer only to such 
property as he has power to give by the will, and the Scotch 
heir may claim both by dcsoent and undor tho will (/) ; the first 
proposition also seems to apply whore the disposition is in the 
Scotch form, but not sufficient to pass lands in England away 
from tho English hoir (/»•), and it is presumed the latter propo- 
sition would be held to apply also, as the doctrine of approbate. 
and reprobate in Scotland, and of election in England, seem to 
bo identical (/). 


[died before the act 3 & 4 Will. 4, c. 106, 
B. 3, came into operation,) after making 
his will, which purported to devise his 
after-acquired real estates, contracted 
to buy a certain estate, and then made 
a codicil directing his trustees to com- 
plete tho purchase, and hold the estate 
on tlio trusts of tho will, which wero 
partly in favour of the lieir ; afterwards 
the codicil was revoked by a convey- 
ance to uses to bar dower in the testa- 
tor’s favour, (vide ante, p. 155,) audit 
was held that tho heir must elect. But 
if a testator before 1838, devised estate 
A., which lie had contracted to buy, to 
one person , and estate B., with all other 
estatos which ho might subsequently 
acquire to another , and gave benefits 
to his heir, and afterwards took a con- 
veyance of estate A. to uses to bar dower 
in his own favour and acquired other 
estates, it was questioned by tho V.-C. 
whether tho heir was bound to elect ; 
for there was no intention to give estute 
A. to tho devisee of B., and the whole 
doctrine of election proceeded so en- 
tirely on the ground of intention, that 
perliaps the heir might be entitled to 
retain the estate against both devisees, 


neither of whom would have a better 
right against him than the other. 

(/) Vlowdcn v. Uyde, 2 Siin. N. S. 
171 ; Tennant v. Tennant , 2 LI. & Go. 
51G ; Sugd. Pow. 577, 8th cd. 

(ff) Brodie v. Barry, 2 V. & B. 127 ; 
Beynoldsv. Tor in, 1 Russ. 129; M'Cafl 
v. 1PCM, 1 Di?i. 283. 

(/<) Orrell v. Oml l, L. R., 6 Cli. 302. 
(i) Johnson v. Telford, 1 R. & My. 
244 ; Allen v. Anderson , 5 Hare, 163 ; 
Maxwell v. Maxwell, 16Beav. 106, 2D. 
M. & G. 705. 

(k) Btmdas v. Bandas, 2 D. & Cl. 
349. The Scotch Courts therefore, 
unlike tho English Courts, will read 
against the English heir an instrument 
imperfectly executed according to the 
Statute of Frauds, so as to put him to 
an election ; and in like manner tho 
English Courts (treating the Scotch 
heir differently from tho English hpir, 
Betvar v. Maitland , L. R., 2 Eq. 834) 
will read against tho Scotch heir an 
instrument insufficient according to tho 
law of Scotland to disinherit him. 

(/) 2 D. & Cl. 352, 1 Bligh, 21, 16 
Beav. 107. 
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[It id dear that the doctrine of election is applicable to cases of 
appointment under a power, so that if one having a special power 
by his will gives benefits out of his own property to the objects 
of the power, and appoints the subject of the power to strangers, 
the former will be obliged to elect in favour of the latter (m). 
But in cases where the appointment is made to llio objects of tho 
power absolutely, and the donee superadds a proviso or condition 
in favour of strangers to the power ; though tho proviso is void, 
no case of election arises. The Court reads tho will as if all the 
passages in which such attempts aro made were swept out of it, 
for all purposes; i.e., not only so far as they attempt toregulato 
the quantum of interest to be enjoyed by tho appointco, but also 
so far as thoy might otherwise havo been relied upon as raising 
a case of olection (m). A residuary appointment that carries an 
ill-appointed portion of the fund is in this respect undistinguish- 
able from an absolute appointment with ineffectual modifications. 
Thus where the donee of a special power appointed part of tho 
fund upon trusts that were void for remoteness, and the residue 
to A. and B., to whom also he bequeathed part of his own es- 
tate, it was held first that the ill-appointed part did not pass as 
in dofault of appointment, but fell into tho residue, and secondly 
that A. and B. were not bound to elect in favour of tho remoto 
objects. Sir W. James, V.-C., collected from tho authorities 
that “ Tho rule as to election is to bo ' applied as between a 
gift under a will and a claim dehors the will and adverso to it, 
and is not to be applied as between one clauso in a will and 
another clause in tho same will.” Nor was it to bo applied in 
aid of a gift which violated tho law against perpetuity (0). 

With the rule thus stated by the Y.-C. agree those cases 
which have determined that where by the same will several pro- 
perties axe given to the same person, somo beneficial and the 
others burdensome, he is generally at liberty to accept tho former 
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a perpetuity. 
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will — one may 
be taken, tho 
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[(m) Whistler v. Webster , 2 Vcs. jun. in Can'cr v. Bowles) have not prevailed. 

370 ; and see Fearon v. Fearon, 3 Ir. Ch. And see the doctrine recognized Roach 

Rep. 19 ; Reid v. Reid, 25 Beav. 469 ; v. Trood, 3 Ch. D. 444, where however 

Tomkynsv. Blanc , 28 Beav. 422 ; Cooper it was excluded by the appointee hav- 

▼. Cooper , L. R., 6 Ch. 15, 7 H. L. 53. ing executed the appointment (which 

(a) ' Carver v. Bowles , 2 R. & My. 301 ; was by deed) and so accepted the pro- 

Church y. Kemble , 5 Sim. 525 ; Blackct viso. As to tho question whether tho 

y. Lamb, 14 BeaY. 482 ; Woolridge y. ’ appointment is in tho first instance ab- 

Woolridge , John®* 63 ; Churchill y. solute, vido ante, p. 295. 

Churchill , L. R., 6 Eq. 44. The doubts (o) Wollaston v. King, L. R., 8 Eq. 

expressed in Moriarty v. Martin , 3 Ir. 166 ; Wallinger v. Wallinger, L. R.,9 

Ch. Rep. 26, whether this is law ex- Eq. 301 ; Burton y. Newbery , 1 Ch. IT. 

eept in oases where the proviso is in 242 ; Biseey v. Flight , 3 Ch. D. 274. 
terms “so far as lawfully maybe*’ (as 

J. — VOL. I. 


G G 
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[and reject the latter (p) f although by so doing he throws a bur- 
den on the testator’s general estate, which, if he accepted both, 
must be borne by himself ; as where the repudiated gift com? 
. prises shares in a company which, after the testator’s death, foils, 
and is wound up, tho shareholders boing colled on to contribute (q) , 
or where tho subject is leasehold property, in respect of which 
tho testator was liable at his death under his covenant to re- 
pair (/■). But tho question is one of intention, and, therefore, 
where a testator bequoathed an annuity to A., and also a lease- 
hold house held at a rack rent beyond its value, Sir J. Leach, M. It., 
thinking that tho plain intontion of the testator was that his estate 
should no longer be subject to the rent of the leasehold house, 
held that tho legatee must tako both bequests or neither (*). 

Again, whore ono, having a testamentary power of appoint- 
ment over a fund which in default of appointment belongs to A., 
makes his will and thereby expressly declares that ho abstains 
from making any appointment, on tho ground that the fund will 
devolve (as he supposes) on 13., and gives A. certain benefits by 
his will ; A. is not put to his election, since by taking both ho 
disappoints no actual disposition of tho testator: all that can 
bo said is that the testator was mistaken (t). 

A case of election arises whore a testator, whether under a 
power or not, gives property which belongs to ono person to 
another, and gives to the former property of his, the testator’s : 
but there must bo somo free disposable property given to the 
person who is put to his election, which, if he elects to tako 
against the will, may be laid hold of to compensate the dis- 
appointed devisees. The doctrine is therefore inapplicable where 
the will deals only with property subject to‘ special powers of 
appointment. Thus, where a man had an exclusive power of 
appointing an estate to his children and grandchildren, an<f an 
exclusive power of appointing a fund to his children only ; and 
appointed the estate to some of his children, and the fund to his 
children and to # a grandchild. It was held that the children 
were not bound to elect between giving effect to tho appoint- 
ment of a share in the fund to the grandchild and rejecting the 
estate appointed to them under the first power (w).] 

The doctrine of election has been held not to apply to creditors ; 

[(j») Andrew v. Trinity Hall , 9 Yes. K. 254. 

$25. (t) Langslow v. Zangslow , 21 Beav. 

( 9 ) Moffett v. Bates, 3 Sm. & Gif. 468. 552 ; geo also Box v. Barrett , L. R., 3 

(r) JFarrsn v. Rudall , 1 J. & H. 1 . Eq. 244 ; and post, Cli. XVII. 

(s) Talbot v. Earl of Radnor, 3 My. & (u) Re Fowler's Trusts , 27 Beav. 362.] 
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and, therefore, where a testator appropriated to the payment of 
debts property which was not liablo thereto, and by the same 
will disposed of, in favour of other persons, property which was 
by law assets for the paymont of debts, it was held that the 
creditors might take the latter in subversion of tho testator’s 
devise, without abandoning their claim to the former (r). And 
where a testator devised for payment of debts certain lands, (in- 
cluding some which wero not his own, but belonged to his son,) 
the son was allowed to participate as a creditor in tho provision 
for debts, out of the other property, without relinquishing his 
own estate to the creditors (?r). But now real estates of every 
description are assets for tho paymont of debts (^). 

At one period it was doubted whethor evidenco dehors the in- 
strument was admissible for the purposo of showing that a testator 
considered that to bo his own which did not actually belong 
to him, or was not under his disposing power. In the well- 
known case of Pultcney v. Darlington (y), rent-rolls and steward’s 
accounts wero admitted to prove that tho testator dealt as abso- 
lute owner with lands of which ho was only tenant in tail, and, 
consequently, that he must have intended them to pass under a 
general devise of his real estate, so as to impose election on tho 
heir in tail, to whom, by the same will, a benefit was given, 
though the testator had a largo estate of his own, to which tho 
words were applicable (z). 

Lord Commissioner Eyre, however, in Blake v. Banbury (a), 
laid it down, that “ the intent of the tostator to dispose of that 
which was not his, ought to appear on tho will.” Tho admis- 
sibility of extrinsio evidenco, too, was strongly denied by Lord 
Loughborough , in Stratton v. Best ( b ) ; and tho samo Judge ex- 
pressed his disapprobation of Pultcney v. Lord Darlington , in 
llutter v. Maclean (c ) ; as did Lord Eldon in Pole v. Lord 
Somers (d), and Druce v. Dennison (<?). In tho latter case, how- 
ever, Lord Eldon admitted a statement of property written by 
the testator, and books of account, as evidence that he considered 
himself to be owner, and, as such, intended to dispose of certain 
messuages and leases, tho property of his wife, part of which the 


(v) Kidney v. Cousmaker , 1 2 Yes* 136; 
See also Clarke v. Guise, 2 Yes. 617. 

(w) Beg v. Beg, 2 P. W. 412. 
te) Ch. XLVI. s. 1. 

(v) 2 Yes. jun. 644, and 3 Yes. 384. 
Tz) See also Hinchcliffe v. Uinchcliffe , 
3 Yes. 616 ; Rutter v. Maclean, 4 Ves. 
631 ; Pole v. Lord Somers , 6 Yes. 309 ; 


G G 


and Bruce v. Bennlson, ib. 386; and seo 
Finch v. Finch, 4 B. 0. 0. 38, 1 Vcs. 
jun. 634. 

(a) 1 Vcs. jun. 623. 

lb) 1 Ves. jun. 285. 

lc) 4 Ves. 537. 

(rf) G Vcs. 322. 

(f) lb. 402. 
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testator had made his own by alienation ; but Lord Eldon seems 
to have regarded the papers themselves as testamentary, and to 
have thought that he must oither admit the testator’s explanatory 
statement as extrinsic evidence, or give the parties an oppor- 
tunity of propounding it as part of the will in the Ecclesiastical 
Court. However, in a subsequent case (/) ho observed that he 
thought the rules as to election had been settled: 11 It must 
appear on the face of the will, that the testator proposes that 
there should be an election, and as to what subjects.” And he 
referred to Bruce v. Dennison as standing, to some extont at least, 
on the special ground which has been noticed. lie also adverted 
to a case of Andrews v. Lemon , where a testator bequeathed all 
his porsonal property (he having personal property of his own, 
and also personal property not so strictly his own, but which ho 
had powor to dispose of by deed or will,) for purposes for which 
his own was insufficient; Sir L . Kenyon , M. It., directed an 
inquiry whothor by personal property he meant his own strictly, 
or intended to include both : but when the evidence was takon, he 
was so much struck with his own decision, that he said, “Though 
the evidence has boon taken, I shall not now admit one word of 
it, it being necessary, for tho general interests of mankind, that 
persons should in their wills state clearly what they mean.” 

The doctrine thus earnestly advocated by these eminent Judges 
has prevailed in subsequent cases. As in Clcmentson v. Gandy (</), 
whero parol evidenco was tendered for the purpose of showing 
that the testatrix had supposed herself to bo absolute owner of, 
and intended to include in tho residuary bequest in her will, 
certain settled property, in which she had only a life interest, in 
order to raiso a case of election against a legatee under the will, 
who also took an interest in such property under the settlement ; 
but tho evidence was rojected, Lord Langdale , M. It., observing 
that tho intention to dispose must in all cases appear by the will 
itself ; that there was no ambiguity in tho expressions the testa- 
trix had employed ; and extrinsic evidence for tho purpose of 
contradicting tho intention was inadmissible. 

With respect to the intention, as manifested by the will itself, 
border icT* ^ to bo observed, that, in order to raise a case of election, it 
raise a case of must be clear and decisive ; for if the testator’s expressions will 

election. x 


Parol evi- 
dence re- 
jected. 


(/) Doe v. Chichester , 4 Dow, 76, 89, 
90. 

( g ) 1 Kee. 309 ; see also Dixon v. 
Sampson, 2 Y. & C. 566. [Tho ex- 


ploded doctrine of Dulteney v. Darling- 
ton was treated obiter as law by Jcstwl, 
M.li., 5 Ch. D. 171; but the subse- 
quent cases were not cited.] 
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admit of being restricted to property belonging to or disposable osapteb xrv. 
by him, the inference will be, that ho did not mean them to 
apply to that over which he had no disposing power. Thus, in 
Dimmer v. Pitcher (A), where the testator haring, before making 
his will, transferred certain 4 /. per cent, and 5/. per cent, stock 
(then forming the whole of his funded property), into the joint 
names of himself and his wife, bequeathed tho rents of his lease- 
hold houses, and the interest of all his funded property or estate, 
of whatsoever kind, to trustees, upon trust for his wifo for life, 
and after her decease upon trust to pay divers legacies of 4/. 
per cent, stock, the aggregate amount of which fell short by 
50/. only of the amount of stock of that description so formerly 
transferred by him : he afterwards made some further pur- 
chases of 54 per cent, stock, taking the transfers in tho joint 
names of himself and his wife. The testator at his death left 
no funded property, except tho 4/. per cents, and 5/. per cents, 
before mentioned, exclusive of which his assets were greatly in- 
adequate to pay his legacies. It was held first, that all the sums 
of stock then standing in the joint namos of tho husband and 
wife, and whether transferred before or after tho date of his 
will, became, by survivoi^hip, the absolute property of the wife ; 
secondly, that the will did not purport to dispose of tho stock 
in terms sufficiently distinct and explicit to put the wifo to hor 
election (/). 

In like manner a general devise of the testator’s real estate General dc- 
has always been held to show an intention to give what strictly 
and properly belonged to him, and nothing more, even if the testator, 
testator had no real estate of his own upon which the devise 
could operate ; for though a general disposition would not, in 
wills mode beforo the year 1838, pass aftor-acquired real estate, 
and, therefore, the presumption rather is that tho testator, in 
framing such a devise, had a particular property in his contem- 
plation ; yet the presumption is not of such force as alone to 
constitute an adequate ground for holding a gift of the testator’s 
property to comprise what belonged to another; a conclusion 
which seems to be more improbable than the supposition that 

(/*) 5 Sim. 35 ; 2 My. & Z. 262 ; see v. Greaves, 4 My. & Cr. 38, where certain 

also Crabbv, Crabb , 1 My. & K. 511; canal Hhures standing in the joint names 

[Blommart v. Player, 2 S. & St. 597; of tho testator and his wifo were held to 

Parker v. Carter, 4 Hare, 41 1 ; Smith v. be intended to pass under a bequest of 

Lyne, 2 Y. & 0. G. C. 345 ; Seaman v. “ my shares in tho N. Canal Naviga- 

Woods , 24 Bear. 381. tion,” so as to put tho wife to her elec- 

(0 See Att-Qcn. ▼. Fletcher, 5 L. J. tion, tho testator having no shares of his 
Z. S. Oh. 75 ;] and compare Shutllcmrth own answering to the description. 
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the testator introduced into his will a general or residuary dis- 
position, without haying in view any particular property. 

The same principle was hold, in Timemll v. Perkins (£), to 
apply to a devise of a specified kind of property, as “ ground- 
rents ;” in regard to which, however, it is to bo observed, that 
the bequest would have included, and, therefore, might have 
been designed to include, leasehold ground-rents purchased by 
the testator after the making of the will ; so that no inference 
that he had not his own property in contemplation arises from 
the circumstance of his not having any such when he made his 
will; and the same remark applies to devises affecting even real 
estate in wills made or republished since the year 1837, which 
(as already shown (/) ) aro operative on after-acquired property 
of this description. + 

With respect, however, to wills which are subject to the old 
law, it is to bo observed, that, though a general devise is (as we 
have seen) construed as comprising property belonging to the 
testator and that only, oven when there is nothing properly and 
strictly his own on which it can operate ; yet a devise of lands 
answoring to a particular locality seems to stand upon a different 
footing. It is hardly to be supposed t]jat a testator would make 
such a devise without having a particular property in view. In 
Read v. Crop (m), however, where a testator had devised all his 
freehold and copyhold estates at Eoydon, Thorley, Epping, and 
Witham, in the counties of Essex and Herts (which copyholds 
he had surrendered to the use of his will,) to his wife for lifo, 
and after her deceaso in trust for his children ; and it appeared 
that the testator, at the timo of his death, (quaere, at the making 
of his will ?) was seised in fee of a copyhold* estate at Witham, 
and also of the moiety of an estate at Thorley, to tho other 
moiety of which he and his wife were entitled in her own right ; 
they wero also seised in her right of two copyhold estates at 
Eoydon and Epping; but in these places the testator, in his 
own right, had no property. It was contended, that the testator 
having taken upon himself to deviso his wife’s estates, she must 
be put to her election ; but Lord Thurlow said, that the testator 
had described what he meant to devise by the words , " the estates 
which he had surrendered.” He had not surrendered any of 
his wife’s estates, so that they could not pass by the devise. 
According to anothor report (n), his Lordship said: “I think 
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theso words are too loose to raise the construction contended for. 
If he had devised all his estates generally, thero would havo 
been no doubt ; and I cannot think that his mentioning his 
estates in the four places by name is sufficient to make me sup- 
pose that he meant to devise his wife’s estates. As to Thorloy, 
there can be no pretence for it, since ho had an estate thero to 
answer the description ; and I think, therefore, the wife is not 
called upon to make an election.” 

Lord Thurlow’s remarks, it is conceived, must be taken in 
connexion with the special circumstances of tho case before tho 
Court ; for he could hardly mean to affirm, as a general position, 
that where a testator devises all his lands at A., having no other 
property there than lands which he holds in right of his wife, he 
is not to be presumed as intending to dispose of that property. 
Tho difference between such a case and that of a general devise 
of all the testator’s real estato is obvious. Tho reference to 
locality shows that ho has a particular property in view ; and if 
ft be answered that every devise, however general in its terms, 
is specific, we may (without denying this as a general principle) 
reply, that such clauses aro frequently insorted in wills to take 
in any proporty which may have escaped tho testator’s recollec- 
tion, or may not be within his knowledge ; which cannot bo 
affirmed of a devise of lands in a particular parish or town, or 
even county. Such a question, however, will present itself under 
a different aspect in regard to wills made since the year 1837, 
which (we have seen (o) ) speak, in reference to tho property 
comprised in them, from the death ; [though even with regard 
to them, if they dovise lands in a particular locality, it is diffi- 
cult to say that na inference that tho testator had somo specific 
property in view arises from the fact of his having none of his 
own to satisfy the devise at the date of its execution ; for it is a 
whimsical intention to imputo to a testator, when ho affects to 
dispose of all property of a particular character, of which he 
has now, or may hereafter have power to dispose, that ho makes 
that disposition without tho least suspicion that he has then any 
property of that description, and solely with the notion that he 
may thereafter buy some such property (p ). Where tho devise 
is specific in the sense of being a gift of a particular estate, as 
“ my R. property,” the wife alone and not the devisor being 
entitled to that property, she must undoubtedly elect (</). And 

(o) Auto, Chap. X. M Whitley v. Whitley , 31 Beav. 173 

[ ip) Per Wood t V. -0. , Ustickey. Peters, (will in 1 85 7) . 

CT & J. 456. 
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Ustieke v. Peters % (will in 1 85 7) . 
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oqapteb xit. [where (r) a testator was seised of freeholds in fee simple and of 
copyholds in tail, and himself occupied parts of each, and had 
let other parts of each to tenants at entire rents, and then by 
will, dated in 1859; devised his “ real estate ” upon trust as to 
the ‘‘lands occupied by him” for his wife, and confirmed his 
tenants “ in their present occupations at their present rents ” for 
twenty-one years ; it was held that the heir in tail of the copy- ' 
holds (to whom an annuity was bequeathed) must elect.] 

Question, But the most numerous as well as tho most difficult class of 
tator^ntoads cases with which the Courts have had to deal, consists of those 
intorest d of o* ^ testator and the person against whom the election 

proprietor. is sought to bo raised, have each an undivided share or [some 
partial or limited] interest in the property ; and in which, there- 
fore, the question is not, as in the cases before discussed, simply 
whether the testator referred to particular tenements, but whether 
he intended the devise to comprise such property, inclusive of the 
clarl mJ Ym ^ eres * hi 8 co-owner. [Thus, in Padhmj v. Clark (s), the 
testator being entitled to a moiety of a freehold house, devise® 
“ all that my freehold messuage, &c., now on lease to A. ’and in 
. his occupation,” giving the person entitled to the remaining 
moiety benefits under liis will ; he was also entitled to a moiety 
of some other property, which ho devised by tho description of 
“ all that my moiety,” &c. Lord Cottenham observed that ho 
found no ground for a doubt as to tho intention to give the en- 
tirety ; that the words were ample, complete and correct for that 
purpose, but wholly inapplicable to the supposed gift of a moiety 
only : and that if this wore matter of any doubt, this construc- 
tion would be strongly corroborated by the other devise, which 
showed how tho testator described a moiety .when his intention 
was to give only a moiety. Tho L. 0. therefore held that the 
owner of the other moiety must elect. A direction to repair the 
specifically described property would likewise corroborate this 
construction (t ) ; but it would appear from Lord Cottenham 9 8 
judgment, and from subsequent authorities (w), that a specific 
devise as of tho entiro subject will generally suffice, without such 
assistance, to put the co-owner to his election. 

Swanr.. So, in Swan v. Holmes (%), where a sum of 10,000/. consols 
stood settled in trust for two sisters for life, and after their 

[(r) Hi onywoodv. Forster, 30Boav. 14. (u) Wilkinson v. Lent, L. B., 6 Ch. 

($) 2 Mac. & G. 298. 339 ; Fiimmms v. Fitzmmm , 28 Beav. 

(£) Howells v. Jenkins , 2 J. & H. 706. 417; Miller v. Thurgood , 33 Bear. 496. 

There was no such direction in Fadbury (x) 19 Bear. 471; see remarks on 

v. Clark . Reynolds v. Torin, post, p. 465. 
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[deaths, two-thirds of the oapital in trust for their brother, and. chaptub my. 
one-third in trust for their sisters ; and the brother bequeathed . .. — 
the whole of his property to trustees, as to part on certain trusts 
for his sisters ; and he afterwards bequeathed the property, “in- 
cluding the 10,000/. trust money,” to other persons; it was held 
that the sisters must elect between the benefits given them by 
the will, and their interest in the 10,000/. consols. 

So, where the testator has a rovorsion only in the lands devised, Question, 
it frequently becomes a question whether ho intended to confine tLtor^haviiig 
the will to that estate, or to include in it the immediate and reversion 
absolute interest. Prima facie, the testator must of course be to mcludetho 
understood to refer only to what he had power to dispose 
But the context of the will must bo examined, to see whether an 
intention to include also what he had no such power to dispose 
of, be indicated ; and for this purpose, notwithstanding somo 
strong expressions tending to show tho difficulty of applying the 
doctrine of election to such cases (//), the ordinary rules for col- 
lecting the testator’s intention must be observed, the question 
being simply, what does the testator mean? If ho has subjected 
the lands in question to limitations which, if the doviso bo limitod 
to tho reversion, cannot, or probably will not, over take effect, or 
has conferred powers on the devisees which, on the same hy- 
pothesis, they can never exercise, tho intention to include tho 
immediate intcrost will bo sufficiently established (s). But these 
indications of intention will not prevail against an express and 
unreserved confirmation of the settlement creating the estates 
which precede the testator’s reversion. Express declaration 
overrides conjecture, however probable (a). 

Again, if a testator, having an estate subject to an incumbrance, Similar ques- 
simply devises the estate without saying more, he is to be taken toatatorl^on- 
to mean the estate in its actual condition ; and the incumbrancer 
to whom other benefits are given by the will, is not, in such a trances, 
case, put to his election; still less, if the beneficiary be entitled 
only to participate in the incumbrances with- others to whom no 
•benefit is given by the will (b). So if, being an incumbrancer 
only, the testator devise tho estate, this may be satisfied without 

« 

[(y) See per Lord Eldon, in Rancliffe (a) Rancliffe v. Parkyns, 6 Dow, 149. 

V. Parkyns, 6 Dove, 149. But confirmation of a portion of the set- 

ts) Welby y. Welby, 2 V. & B. 187 ; tlement leaves tho remaining portiox? 

Wintour v. Clifton, 21 Beav. 447, 8 D., unconfirmed, Blake v. Brnbury , 1 Ves. 

M. k Gh 641 ; Ustioke y. Peters , 4E.& jun. 514. 

J. 437. (b) Stephens y. Stephens , 3 Drew. 697, 

1 De Gh & J. 62.] 
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[imputing an intention to dispose of more than his own in- 
terest (c). 

A similar question, and ono which has been frequently 
agitated, is] whether the widow of a testator [to whom sho was 
married before 1834] is preoludod, by a bonefit given to her by 
his will, from claiming dowor out of lands devised by that will. 
It is clear that a mere devise in general terms of the testator’s 
real estate affords no indication of an intention to dispose of the 
dowor. This was adjudged so long ago as the case of Lawrence 
v. Lawrence (d), where a testator gave certain legacies to his 
widow, and also part of his real estato during widowhood, and 
devised the residue of his estate to other persons ; and it was 
held in D. 1\ that sho was not precluded by the acceptance of 
the legacies from claiming dowor in the whole. 

And the addition of the word “ all ” would not enlarge the 
operation or vary the construction of the devise, which is still 
but a gift of “all” the testator’s own estate. Thus, in Thompson 
v. Nehon (e), where a testator devised “ all and singular ” his 
real estates whatever, and all his goods, chattels, and personal 
estato, to trustees, upon trust in the first place to pay his wife 
the sum of 480/., and then to apply the residuo amongst his 
three children — Sir L. Kenyon , M. It., hold that she was entitled 
to both, on the principle that to put the widow to her election, 
“ it should appear that, if she took both dower and the provision 
under the will, somo other part of the testator’s disposition would 
bo defeated.” 

According to these authorities, as well as upon principle, it 
seems to be immaterial whether the lands devised to the widow 
be or be not part of that out of which her dower arises; nor, it 
should seem, would her dower be excluded even in respect of 
the lands so devised. Where the contrary has been decided, it 
has always been upon the ground of the testator having intro- 
duced into the devise some special provision which is irrecon- 
cileablo with the widow’s claim of dower ; as by prescribing a 


[(c) Maddixon v. Chapman, 1 J. & II. 
470.] 

(jf) 2Vem. 305, 1 Eq. Ca. Ab. 218, pi. 
2, 1 Ereesn. Gh. Ca. 234, 3 B. 1\ C. Toml. 
484, 8 Yin. Abr. Copyh. 3G1, pi. 22; 
sco also Lemon v. Lemon , 8 Yin. Abr. 
tlopyh. 366, pi. 45, 2 Eq. Ca. Ab. 355, 
pi. 13 ; Ilitchin v. Hitchin , Pre. Oh. 133, 
2 Vem. 403; Brown v. Parry , 2 Dick. 
685; Incledon v. Northeote , 3 Atk. 430; 
Strahan v. Sutton, 3 Yes. 249 ; Lord Bor - 


Chester v. Earl of Effingham, G. Coop. 
319 ; see also Ayres ▼. Willis, 1 Yes. 
230 ; Waller v. Fuller, 8 Vin. Abr. Copyh. 
244, pi. 1 9. [So a bequest to the -widow 
on condition that she make no claim 
on “the residue of my property,” was 
held not to exclude her from dower. 
Wether ell v. Wetherell, 4 Gif. 51.] 

‘(e) 1 Cox, 447; seo also Bowson v. 
Bell, 1 Kee. 761; Harrison v. Harrison, 
ib. 765. 
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mode of enjoyment that requires the devisee to have the entirety chameb sit. 
of the property. - " ‘ 

Thus, in Birmingham v. Kincan (/), where a testator dovisod 
his house and demesne to trustees, upon trust to permit his wife 
to onjoy the same for life, sho paying 13s. yearly for every acre, 
to keep the house in repair, and not to let, excopt to the porson 
who should he in possession of the remainder ; and tho residue 
of his lands, subject to debts and logacies, to A. for lifo, re- 
mainder to B. in fee. The question was as to tho wife’s right of What provi- 
dower; first, in the part devised to her; secondly, in the residue, consistent 11 " 
Lord Redesdak — “The result of all the cases of implied intention ™ ith claiI,l of 

4 dower. 

seems to be, that the instrument must contain somo provision 
inconsistent with the assertion of a right to demand a third of the 
land to bo set out by metes and bounds. It is clear tho assertion 
of a right of dower as to the house and demesne would be incon- 
sistent with tho devise of the house and demesne. Tho house and 
demesne are devised with the rest of the estate to trustees. That 
devise taken simply might be subject to the widow’s right of 
dower, but it is coupled with a direction that sho shall havo tho 
enjoyment of the house and demesne, paying a rent of 13 #. an 
acre, which must bo paid out of the whole (g). Then follow 
directions that she shall keep tho houso and demesne in repair, 
that sho shall not alien, except to tho person in remainder; 
directions which apply to the whole of the house and demesno, 
and could not bo considered obligations on a person claiming 
title by dower. It was clearly, therefore, tho intention of tho 
testator, that the wife should enjoy the whole of the house and 
demesne under a right created by the will ; and not part of it. 

•under a right which she previously had, and part under the will.” 

On the other question, however, his Lordship held, that the 
devise of the beneficial interest in tho houso and demesne was 
not a bar to tho widow’s right of dower in tho rest of the estate. 

The will might bo perfectly executed as to all other purposes, 
without injury to the claim of dower. With respect to the rost 
of the estate, it might be mortgaged or sold subject to that claim. 

It should be observed, that a restriction on letting, which was As to dirco 
one of the circumstances adverted to by Lord llcdesdale in tho tlontolet »’ 
preceding case, had been held by Sir It. P. Arden , M. B., in 
Stralian v. Sullon (/*), not to render the devise inconsistent with 


(/) 2 Sch. & Lef. 444. tion to pay a certain rent for every aero 

Xy) Why out of tho whole ? If a <lc- (which clearly moans every acre of what 

vise of my house and demesne does not is before devised), extend ItP See infra, 
include the dower, how can an obliga- (A) 3 Vcs. jun. 249. 
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her dower set out by metes and bounds ; in answer to which, the 
M. It. said, “ It has been determined, that the widow need not 
take it by metes and bounds ; she may take a rent-charge ; she 
may take one-third of the rents and profits. To think she would 
occupy one chamber in this house, in order to let it to those per- 
sons,” (i. e. the persons to whom it was prohibited to be let,) “is 
really most extravagant.” The devise in Stralianv . Sutton contain- 
ing this prohibitory direction was to another person, and not to the 
dowress as in Birmingham v. Kincan . The principle of the two 
cases, however, is not easily distinguishable. Subsequent Judges, 
certainly, seem to have followed Lord Redesdale 9 in allowing 
weight to circumstances of a less decisive and unequivocal character 
than Sir P. P. Arden thought necessary (i) to create on incon- 
— to use, oc- sistcncy which would exclude the dowress’s claim. As in Miatt 
enjoy v. ^ rain (*)» Sir J. Leach 9 V.-C., held, that the claim of dower 

was inconsistent with a trust to permit another to use, occupy and 
enjoy tho estate for her life; his Honor thinking that the testator 
contemplated tho personal use, occupation and enjoyment. 

—to carry on So, in Butcher v. Kemp (/), the same learned Judge considered 
business and ^hat a direction to trustees (to whom a farm was devised during 
the minority of tho tenant for life, who was the testator’s daughter) 
“ to carry on tho business thereof, or to lot the same upon lease 
for her benefit,” was inconsistent with the claim of dower. “The 
testator’s plain intention,” said the V.-C., “ is that his trustees 
should, for tho benefit of his daughter, havo authority to continue 
his business in tho entire farm which ho himself occupied, con- 
sisting of about 136 acres; and this intention must bo dis- 
appointed, if the widow could havo assigned tp her a third port 
of this land.” IIow far this argument and decision are obnoxious 
to the reasoning applied to some of the cases stated in the sequel, 
the learned reader will form his own opinion. 

A power to [Again, in Hall v. Hill (m) 9 there was a general devise of the 

wSow^hcr testator’s estates to a trustee, upon trust to pay his wife an 

election. annuity, and to permit her to enjoy part of the property for her 

life, and the residue was otherwise disposed of. By a codicil a 
power to lease was given to the trustee. Sir E. Sugden 9 C., de- 
cided that the widow must elect between her dower and the 

(t) See Ms judgment in French v. (t) 5 Had. 61 ; [bog also Roadlcy v. 

Davies, 2 Yes. Jun. 676, and in Strahan Dixon , 3 Russ. 192. 
v. Sutton , 3 Yes. 260. («») 1 D. & War. 94, 1 Con. & L. 120. 

(ft) 4 Mad. 119. . 
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[benefits under the will, tie observed, that c< he was not aware chapter xiv. 
how a power of leasing in the caso bef oto him could be exercised ~~~ 

over all the estate, if the widow’s right to dower wero allowed. 

He could understand how tho rents might be enjoyed or the 
estate sold subjeot to tho claim for dower ; but how could the 
estate be demised subject to tho right of the lady to have a third 
part set out by metes and bounds?” In O' Ilava v. Chaim (w), 
before the same Judge, there was a deviso to trustees, upon trust 
to sell and a power to lease from year to year so much as remained 
.unsold, and also a direction to the trustees to complete tho sale 
of lands contracted to be sold by the testator in his lifetime. As 
to the estates contracted to be sold, tho Court said there was no 
doubt the widow must elect as in tho absence of any stipulation 
the contract imported that they were to bo conveyed discharged 
of dower ; as to the residue the power of leasing was sufficient 
to show she must also elect. Those decisions as to the effect of 
a power of leasing have been followod by Sir J. K. Bruce , V.-C., 
in Grayson v. Deakin (a), and by Sir 11. T. Kindcrsley, V.-C. k and 
the Court of Appeal, in Parker v. Soicerby (p) ; (in which latter 
caso the circumstance that the power was limited to the minority 
of the devisees was considered to make no difference,) and, 
yielding to the current of authority, by Sir J. Stuart , V.-C., in 
Linley v. Taylor (q). 

However fine the distinction, yet it is clearly sottled, in accord- Tower of sale 
ance with the opinion of Lord Redesdalc (>•), that a general de- JhTwidowto 
vise of all the testator’s estates upon trust for sale will not put her election, 
the widow to her election; because tho sale may bo made subject 
to her right of dowbr («). But in a caso where there was a devise 
of* a particular hodse, with the furniture and appurtenances, upon 
trust for sale, Sir L. Shadwell, V.-C., thought tho widow must 
elect (t). “ How,” he asked, “ could there be a sale of the house 

if the lady had said, ‘ No, I will have a third of it ’ ? Directing 
the property to be sold with the appurtenances attached to it, is 
necessarily inconsistent with the claim of dower.” Tho diffe- 
rence between the two cases is not clear. 

Where lands are included in one devise to trustees, and powers Election as to 

[(») 1 J. & Lat. 662. Sm. & Gif. 163. 

(o) 3 De G. & S. 298 ; and see Rey- (q\ 1 Gif. 67. 

nard v. Spence, 4 Beav. 103 ; Lowes v. (r) Ante, p. 459. 

Lowes , 6 Hare, 601 ; Pepper v. Dixon, (s) Ellin v. Lewis, 3 Haro, 313; Gib- 

17 Sim. 200. See also Thompson v. son v. Gibson , 1 Drew. 42 ; Bending v. 

Burra , L. B., 16 Eq. 692. Bending , 3 K. & J. 257. 

(p) 1 Drew. 488, 4 D. M. & G. 321, (t) Parker v. Downing , 4 L. J. N. S. 

overruling Warbutton v. Warbutton , 2 Ch. 198. 
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cizapteb xiv. [or directions’ ore given to thorn as to part sufficient to oxolude 
the whole pro- the widow’s dowor as to that part, she will, it seems, be put to 
frowf owe ^ Gr e ^ ec ^ on as to the other part also. The powers or directions 
relating to expressed as to part show how the trustees wero intended to take 
part ’ the whole (*»).] 

Astodovisoto Another point much discussed has been, as to the effect of the 
another ST property being devised to the dowress and others in equal shares, 
equal shares. j n Chalmers v. Storil (a?), the dovise was in these words : “ I give 
to my dear wife A. and my two children (naming thorn) all my 
estates whatsoever, to be equally divided amongst them, whether, 
real or personal.” Qne of the questions was, whether the wife, 
taking a share under this devise, was bound to relinquish her 
dower. Sir W. Grant considered the claim of dower to bo 
directly inconsistent with the disposition of the will. He said, 

“ The testator directing all his real and personal estate ‘ to be 
equally divided,’ &c., the samo equality is intended to take placo 
in the division of the roal as of the personal estate, which cannot 
bo, if the widow first takes out of it her dower, and then a third 
of the two remaining thirds. Farther, by describing his Eng- 
lish estates, he excludes the ambiguity which Lord Thurlow, in 
Foster v. Cooke (y), imputes to the words ‘my estate,’ as neces- 
sarily extending to the wifo’s dowor.” 

Remarks on Lord Tliurlow's observation in Foster v. Cooke, to which pro- 
storii! n V ' bably Sir W. Grant referred, was made in answer to an argu- 

ment founded on tho testator’s direction to trustees to possess 
themselves of “ all his estates and substance,” and was as fol- 
lows : “ Because ho gives all his property to trustees, am I to 
gather from his having given all ho has, that he has given that 
which ho has not P ” That he would not lnfve considered flie 
word “ English,” (which, it is observable, does not appear in the 
case as reported,) to constitute a ground for varying the con- 
struction, is evident from his docision in Read v. Crop (s), whore 
he held that a devise of estates in a certain locality did not de- 
monstrate an intention to include tho testator’s wife’s interest 
in lands in which he and she had undivided shares ; or, indeed, 
even lands belonging exclusively to the wife, though the testator 
had no lands of his own answering to tho locality. It is evident, 
however, that the M. It. did not wholly rely on this ground, as 

[(«) Miall v. 2?mw, 4 Mad. 119; Road- (x) 2 V. & B. 222. [But is the report 
ley v. Dixon, 3 Russ. 204 ; O'Hara v. correct ? See 3K&J. 261, 262. J 

Chaim, 1 J. & Lat. 665.1 (♦/) 3 B. G. C. 347. 

(s) Ante, p. 454. 
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ho lays much stress upon the words importing ©quality of division, ciiaptee xiv. 
That these words ought not to influonoo the construction, will ho ' 

apparent upon a moment's consideration. The presumption being , 

(as we have seen), that a testator means to dispose. of liis own 
interest exclusively of that of any co-owner, it follows that every 
dovise is first to bo read as applying to that interest, and, unless 
some repugnance or inaptitude occurs in such an application of 
the testator's languago, there is no ground for extending the 
devise to that portion of interest which is not disposable by 
him. Now, to try Chalmers v. S tori l by this test. A testator 
gives all his estates, or all his English estates (no matter, for tho 
present purpose, which,) to A. (who has dower or any other 
interest in the lands), 13., and C., “ equally to be divided among 
them.” These words are obviously satisfied by applying them 
to the interest, whatever it may be, belonging to the testator ; 
for nothing is to be divided but what is bofore given ; and as it 
is clear that, if tho devise had stopped at the names of tho 
devisees, it W&uld not have included tho dower, tho subsequent 
words evidently ought not to bo made a ground for extending 
them. The argument for such a construction is evidently falla- 
cious : it makes the words “ all my estates ” extend to the dower, 
by reason of the after-added expression, “equally to bo divided;” 
assuming, in opposition to the established construction of devisos 
couched in those general terms, that tho dower is ono of tho 
subjects “ to be divided.” It is remarkable that a Judge, whoso 
logical acuteness and powers of reasoning have deservedly ex- 
cited admiration, should not haye instantly dctoctcd tho fallacy 
of the argument (a). 

But, however unsatisfactory may be the principle upon which Chalmers v. 
Chalmers v. Storil stands, it seems to havo boon adopted in £wcd. fol ~ 
several subsequent cases. Thus, in Dickson v. Robinson {b ), Dickson v. 
where the testator having given his real and personal estate to ltobumn ' 
his widow, upon trust, for the equal benefit of herself, his two 
daughters, and tho child or children with which she was then 
pregnant — Sir T. Plumcr, M. It., on tho authority of Chalmers 
v. Storily held, that the widow, if she took under tho will, must 
relinquish her dower. 

So, in Roberts v. Smith (c), where a testator devised to his wife 1 Merts v. 

Smith. 


[(«) See, however, per Wickms, V. -C. , 
Thompson v. Burra , L. R., 16 Eq. 602 ; 
and see Taylor y. Taylor , 1 Y. & C. 0. 0. 
727, where tho power to lease was not 


reliod on by the V. -C.] 

(b) Jao. 603. 

(i c ) 1 S. & St. 613. [And see Good- 
fellow v. Goodfellow } 18 Beav. 366.] 
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Robert, y. 
Smith, 


EUi* y. Lewis, 
Devise on 
trust; to sell. 


M., a freehold messuage in fee simple, his ready money, and 
household furniture. He then devised to A. and B. and the 
said M. certain freehold and leasehold messuages, and all other 
his estates and property K upon trust to apply one half part of 
the money arising therefrom to M., so long as she should rpmain 
unmarried, for the support of herself and the children of her 
former husband, until they should attain twenty-one ; and then, 
upon trust to pay the same, and also the other half pi»t of the 
monies to arise as aforesaid from the time of the testators death, 
for the maintenance of his (the testator’s) children until twenty- 
one ; and, on attaining that age, such child to take an equal 
shore of his said freehold property. The widow claimed dower. 
Sir* J, Leach, V.-C., said, “ The principle referred to in Chalmers t 
v. Storil decides this case. The plain intention of the testator 
was, that the wife should have half the income of his property 
for the maintenance of herself and her children by her former 
husband, and that the other half of the income should be applied 
to the maintenance and education of the testator’s tftm children. 
That intended equality would be disappointed if She wife were in 
the first place to take her dower.” 

Undoubtedly, if ekt intention to give an immediate interest in. 
tho entire corpus of The land can be perceived in these cases, tho 
intended equality would be destroyed by letting in the dower. 
But how does this intention appear P There is no other evidence 
of it than a simple devise of tho land, which all the authorities, 
from Lawrence v. Lawrence down to Dorchester v. Effingham , tell 
us demonstrates no intention to give a larger interest than- tho 
testator has ; otherwise, indeed, the question could never arise, as 
the widow must, in every case, be excluded from dower in land 
devised by tho will, or relinquish all claims under it. The pro- 
bability is, that in these cases the testator never thinks of the 
dower ; but that, as Lord Akanley has observed, is not sufficient 
for her exclusion : “ it must appear that he did know it, and 
meant to bar her, or that what she demands is repugnant to the 
disposition ” (d). This principle, indeed, is not denied in Chalmers 
v. Storil and Roberts v. Smith, but the great difference consists ' 
in the application of it. 

[Sir J, Wigram commented on these cases in Ellis v. Lewis (e), 
where the devise was upon trust to sell and pay debts and lega- 

(d) See French y. Davies, 2 Ves. jun. He) 3 Hare, 314 ; see also Gibson y. 
677. Gilson, 1 Drew. 68 ; Rending y. Bending , * 

30 1, 257.] 
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[cies, and invest the residue of the proceeds, and pay a moiety of chapter xiv. 

the income -to the testator’s wife during her widowhood, and the 

other moiety to his sister for life, with bequest^ over after their 
decease. The V.7C., in deciding that the widow was not obliged 
to eled;, founded his judgment on the ground that, according to 
the casks, a trust for ‘sale was not inconsistent with dower, and 
that the direction to divide tho proceeds of salo could not decide 
what the^iubject of the sale was, so as to show that it included 
the interest of the widow : and he distinguished the cases before 
noticed, and apparently opposed to this construction, on the 
ground that in them there was a direction to divide the subject 
of gift itself; in the caso before him, it was the proceeds of tho 
sole only that were to be divided, and lie referred to tho close 
of the judgment in Chalmers v. Storil, as showing that, in Sir 
W. Grant's opinion, the testator there intended his property to 
be divided as it stood in specie , an intention certainly inconsistent 
with the right of dower.] 

In Reynohfry. Tor in (/), where a testator bequeathed to his lleipiolda v. 
wife during her life four-sevonths of the income of his general Toi%in% 
residuary estate, in which he intended to includo a Scotch heritable 
bond, as appeared l#* the schedule of his property annexed to his 
will, (in which he had specified tho amount of this bond,) but the 
infant heir having elected, under the order of tho Court, to claim 
against tho will, took that bond by his legal titlo, subjeot to tho 
widow’s right of terce — Lord Gifford , M.li., held, that the widow 
must elect, and that, although disappointed of tho four-sevenths 
of the interest of the bond debt which tho testator meant her to • 
enjoy, she must, if she claimed what hfr had effectually bo- 
queathed to her, bring in her terce to increase the general rosi- 
duory estate. * 

As the testator had stated this bond at its full amount in the Bemarksupou 
schedule of his property, perhaps this case may be sustained in- fbWwf** V ‘ 
dependency of the reasoning on which Chalmers v. Storil and 
the other cases of that class (which, it is observable, were not 
cited in it,) are founded ; though certainly the ground of distinc- 
tion would have been much stronger if the widow’s terce had ex- 
tended to a portion of the capital ; for, subject to her claim in 
respecj of part of the income, the capital was still tho property of 
the testator. 

Another question which has been much litigated between the Dowress not* 


j. — VOL. 1 . 


(/) I Buss. 129. 


II II 
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barred by 
mere annuity 
out of pro- 
perty. 


To whom the 
bar of dower 
onuses. 


dowress and devisees, is ; whether sho is put to her election by a 
rent-charge^ or an annuity charged on the property out of which 
the dower arises. Lord Ilardwicke , in Pitts v. Snowden (g) 9 
' decided that she was not, [and although this has not been 
uniformly followed (h) it] seems to have been treated as clear 
[in all the later cases (i)]* 

And it seems to bo the sound doctrine. It ought, in the 
words of Lord Alcanley , in French v. Davies ( j ), “ to.be clear, 
plain, and incontrovertible, that the testator could not* possibly 
give what ho has given*, consistently with her claim of dower.” 
A mere annuity [though a circumstance deserving weight (/r)] 
certainly furnishes no such incontrovertible evidence; on the 
contrary, the more reasonable supposition is, that the testator 
gives that which he has power to disposo of, and that only ; and 
the answer to* the argument commonly urged, that the remedy 
by distress requires that tho entirety of the lands should bo subject 
to the annuity, and not the’ two-tliirds only, is that tho dowress 
takes not an undivided third, but tho ontirety of a divided share, 
which is set out by metes and bounds. In Fi'cnch v. Davies (as 
well as in Greatorex v. Carey (/), where a similar decision was 
made by Lord Alcanley ,) the annuity was charged on a mixed 
fund, consisting of both real and personal property, and the same 
occurred in Mi all v. Brain . In Pearson v. Pearson (m), Lord 
Loughborough seems to have thought that the annuity was a bar 
of dower if the annual value of tho lands was not adequate to 
satisfy both; but this appears to introduce a fluctuating and un- 
satisfactory rule, and the notion derives no countenance from any 
of tho recent cases (u). 

And hero it may bo observed, that where a widow is barred of 
her dower in lands devised by the will, by a benefit given to hor 
in satisfaction of such claim, the exclusion is considered as made, 
not in favour of the devisee personally, but of the estate ; and, 
consequently, it enures to the benefit of the heir, in case of the 
devolution of the land upon him by the failure of the devise (o). 


(ff) 1 B. C. 0. 292, n. 

(h) Arnold v. Kcmpstcad ', Amb. 4GG, 
2 Ed. 236 ; Villa Heal y . Lord Galway, 
Amb. 682, more fully reported 1 B. 
G. G. 292, n. ; Jones v. Collier , Amb. 
730; Wake v. Wake, 3 B. C. C. 265, 1 
Ves. jun. 135. 

(i) Pearson v. Pearson, 1 B. C. C. 291 ; 
Foster v. Cooke, 3 B. C. 0. 347; Miallv. 
Brain , 4 Mad. 119; Bowson v. Bell, 1 
Keo. 761 ; [Hohlich v. J Holdieh, 2 Y. & 
G. C. C. 18 ; lowesv . Lowes, 5 Hare, 601; 


Hall v. Hill, 1 D. & War. 103.] 

U) 2 Yes. jun. 672. 
l{k) Per Wickens, Y.~C., Thompson v. 
Burra, L. B., 16 Eq. 602.] 

(Z) 6 Yes. 616. 

(m) 1 B. G. 0. 291. 
f(w) Except Warbutton v. Warbutton, 
2 Sm. & Gif. 163, which, however, ia 
overruled, ante, p. 461.] . 

(o) See Pickeriny v. Lord Stamford, 3 
Ves. 337. 
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But it has boon docidod that a gift to the widow in sa tisf action c hap ter xiv. 
of all her claims on the testator’s estate, docs- not preclude her Widow, when 
from olaiming her share of the personalty under the Statutes of f ™ m 

Distribution, in the event of the failure of a bequest of that pro-' sonnlty. * Qr 
perty. And, therefore, whero a tostator gave certain "property 
to his wife in satisfaction of all dower or thirds which sho could 
claim out of his real and personal estate, or either of them, and 
bequeathed his personal estate to charitable purposes (which be- 
quest was void as to real securities), it was held that the clause 
in question did not prevent the widow from claiming her share 
in the real securities, with the next of kin, since neither tho heir 
at law, nor by parity of reasoning, the next of kin, can be barred 
by anything but a disposition of the heritable subject, or per- 
sonal estate, to some persons capable of taking (j)). [So an 
annuity given to tho widow “in lieu and satisfaction of all 
dower and thirds or other claims and demands which slio could 
or might have had or been entitled to” out of the testator’s 
estate, will not bar her right as customary heir to hor husband in 
respect of copyholds not disposed of by his will (</).] 

The difference between such a case and that of dower seems to Effect of 
be this: Where a testator gives a benefit in lieu of dower, ho po 8 ition°of llB " 
purchases an interest in the estato for the benefit of any and 
every person claiming that estato under him, whether as heir or fit i s given in" 
devisee; and tho exclusion of tho dower arises, not from tho dis- llcuof dower, 
position pi the property, (which, it has boon shown, will not per 
se exclude the dower,) but from tho provision for tho widow being 
given expressly in satisfaction of it, and, consequently, is not 
affected by the failuro of the disposition. Whoroas, in tho case 
under discussion, though tho gift is expressed to be in satisfac- 
tion of the widow’s claim on the testator’s ostato, yet, in fact, tho 
efficient part of the exclusion consists in tho disposition, which 
gives the property to some other person : that disposition there- 
fore failing, the widow’s claim under tho Statutes of Distribution 
is revived ; and such claim is not inconsistent with any disposi- 
tion in the will. It would seem to follow, from this view of tho 
subject, that where the exclusion of the dower by means of elec- 
tion arises merely from the terms and modo in which the estate 

(p) Pickering v. Lord Stamford , 2 m$nf will, of course, effectually bar tbe 
Ves. jun. 272, 681, 3 Vos. 332, 492; widow, Guriy v. Guriy , 8 Cl. & Fin. 
see also Sampson v. Mutton , 11 Vin. Abr. 743 ; Bruce v. fietftson, 6 Ves. 395 ; tho 
Copyh. 186, 2 Eq. Ca. Ab. 439, but former case appears to overrule Slut ter 
more correctly stated 3 Yes. 336 ; [but t. Slatter , 1 Y . & C. 28. 
a declaration to Ibis effect in a settle - ( 7 ) Norcott v. Gordon , 14 Sim. 258. 

h ii 2 
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left undis- 
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What bars 
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sonal estate. 


Effect of '3 & 4 
Will. 4, c. 105, 
upon points 


subject to the dower is devised, thore is strong ground for bold- 
ing that the failure of the devise lets in the claim of dower. The 
question, of course, is always a question of intention to be col- 
lected from the whole will. 

[And with regard to the widow’s exclusion from her shore of 
the personalty, it is said to be different if, on the face of the will, 
there is an original intestacy as to a part of tlio personal estate : 
on tho ground that the exclusion cannot then be represented 
as auxiliary to any disposition of that portion of the personalty: 
it must have an independent effect ; and tho only effect it can 
possibly havo is to exclude tho widow from participation in 
the undisposed part of the personalty. This was so decided 
by Sir J. Stuart , V.-C., in the case of Lett v. ltandall (r). He 
distinguished tho case from one whoro it might be attempted to 
exclude tho heir from taking undevised realty, without effec- 
tually disposing of it to some other person. The equivalent to 
that in regard to personalty would be an attempt to exclude all 
the next of kin, which would be as nugatory as an exclusion of 
all mankind. In tho caso before tho Court, tho exclusion of the 
widow would enure to the benefit of the remaining next of kin.] 

A provision made for a wife “ for her jointure, and in lieu of 
dower and thirds, at common law [out of any real or personal 
estate,” though strictly speaking, the widow has no thirds at com- 
mon law out of her husband’s personal estate, has boon hold to 
extend to her distributive sharo out of such estate (#). Where tlio 
provision was made “for a jointure and in lieu of dower and 
thirds at common law” (without express mention of personal 
estate), and was charged on tlio land only, it was held to be clear 
that tho widow was excluded only from further claim against the 
land (t). But whero tho provision was made in similar terms, 
and charged both on real and personal estate, it was held that you 
must look to the fund out of which tho provision was made, and 
that the widow was thereforo excluded from her share of tho 
personal as well as tho real estate (w). The words “in lieu of 
dower or thirds at common law or otherwise ,” have been held to 
extend to the wifo’s right of freebench in copyholds (*).] 

The question whether a dowress is put to her election by the 
contents of her husband’s will, will less frequently arise in regard 

[(r) 3 Sm. & Gif. 83, not appealed on 463, 8 Cl. & Fin. 743. 
this point, 2 D. F. & J. 388. But sco (t) Colleton y. Garth, 6 Sim. 19. 

Sykes y. Sykes, L. R., 4 Eq. 200. («) Thompson y. Watts, 2 J. &H. 291. 

(*) Guriy v. Guriy, 2 I). & Wal. \r) Nottley v. Ta'mer, 2 Drew. 93. 
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to widows whose marriage was since the 1st of January, 18134 ; ciiatteii xiv. 
as such persons may, under the act of 3 & 4 Will. 4, c. 105, ho dTscuasedln^ 
excluded from dower by various acts of the husband, including this ol ! a P ter - 
a disposition of the property by deed or will [(for which a general 
devise has been held sufficient (.r))],ora mere declaration therein, 
or a rent-charge, or other interest devised to her out of any lands 
subject to dower; but a more gift of personal estate, or of an 
interest in lands not liable to dower, will not defeat the widow’s 
claim. [This act does not affect copyholds (y) ; but it must be As to copy- 
remembered that the Wills Act, 1 Viet. c. 2G, has been held (z) lu>lds ' 
to render a devise of copyholds as effectual as a surrender to bar 
the widow of frcebonch. 

The ordinary doctrine of election may, doubtless, be oxcludcd Gift in lieu 
either wholly or partially, if the testator so desires. “ The rule 
in Noys v. Mordaunt ,” said Lord Ilardwieh » (a), “ of not claim- not exclude 
ing by ono part of a will in contradiction to another, is a tmo anothci 
rule, but has its exceptions .... Several cases have been, and 
several more may be, in which a man shall give a child or other 
person a legacy or portion in lieu or satisfaction of particular 
things expressed, which shall not exclude him from another 
benefit , though it may happen to be contrary to tho will ; for tho 
Court will not construe it as meant in lieu of everything else 
when he has said a particular, thing; which East has done in his 
will, declaring what the provision for the plaintiff should bo in 
satisfaction of, not of this sum of money. Let tho defendant, 
therefore, transfer it to plaintiff.” 

The case put by Lord Ilardwichc (ending with tho words 
“ said a particular thing”) occurred in Brown v. Parry (b), where 
a testator gave his wife an annuity “ to be accepted by her in 
lieu of her dower,” and also bequeathed other benefits to her 
(without adding in lieu of her dower) ; tho widow elected not to 
take the annuity, but to keep her dower ; and it was held by Lord 
Thurlow that she was nevertheless entitled to take tho rest of tho 
testator’s bounty, and that tho case was too clear for argument. 

In truth, this is not properly a case of election at all ; which 
arises only when something is taken against tho will. There is 
here a legacy upon an express condition which is submitted to; 
and another legacy without express condition. Why should a 

Lacey v. Hilly L. R., 19 Eq. 346. (ft) East v. Cooky 2 Ven. 33. Soo also 

(w) Fowdrcll v. Jones, 2 Sm. & Gif. Bor v. Bor, 3B. P. C. Toinl. 1C7. 

407; Smithy. Adams, 6D. M. &G. 712. (b) lioinilly’s No. Cas. 85, also re- 

fs) Lacey y. Hilly L. R., 19 Eq. 31G, ported, but imperfectly, 2 Dick. 685. 
ante p. CO. 
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chapter xiv. [condition be annexed by implication to the latter bequest, when 
~™~~ by taking it the legatee disappoints no part of the will P 

But the case is different where a gift is made in lieu of a 
particular tiling expressed, and there is then a question, — not 
whether tho legatee, while rejecting the proposed exchange, can 
take another gift under tlic will unconditionally, but — whether, 
. while accepting the oxchango, he can insist on his right to 
another property against the will. Thus, in Wilkinson v. Dent ((*), 
where a testatrix gave to her brother T. 10,000/. in satisfaction 
of any sums in which she then was or might at her death be in- 
debted to him, and to her brother W. 3,000/. in lieu and satis- 
faction of any rent-charge out of a certain part of her real estate, 
and specifically disposed of the entirety of another estate, in 
which both brothers had interests. It was held that the brothers 
taking their legacies must bring these latter interests into account 
as well as the debts and the rcnt-chargo. Sir W. M. James , L. J., 
said, “ thero are two legacies which the will declares are to be 
taken in satisfaction of certain demands against the estate. It is 
tho common caso where the father of a family leaves a legacy to 
a member of his family, and says you must take that and not 
raise any question against my estate. It is argued that in such 
a caso there is a special direction which prevents election as to 
other pails of the will, and reference was made to East v. Cook. 
It is not very easy to understand that case, but it waB probably 
of this kind : My eldest son is owner of a bit of property ; it 
would be very convenient that this bit of property should go 
along with a property which I am devising to my second son ; 
so I make a devise of this bit of property to the second son ; and, 
among other gifts to my eldest son, I give, him t piece of property 
which I state in my will to be in lieu of his bit of property, 
which I purport to take away from him (d). In such a case tho 
eldest son is merely put to his choice between those two bits of 
property. It is a caso where the ordinary doctrine of election is 
excluded by an apparent expression of intention by the testator, 
that only one of the gifts to the eldest son is conditional on his 
giving up what the testator purports to take away from him. 

£(c) L.R., 6 Cli. 339. See also Fylche of this be supposed to be expressed in 
v. Fytche, 19 L. T., N. S. 343 ; the re- the will, and how much to be supplied 
port of which L. R., 7 Eq. 494, omits by conjecture. The ease put resembles 
to state the gift upon which the whole that put by TiordlTardwicke, but both of 
caso turned, viz. die gift of tho wife’s them differ from the ease which actu- 
navigation shares, after her death, ally arose in Hasty. Cook, since what the 
away from her. plaintiff there claimed and took he took 

(rf) The L. J. did not say how much against the will, viz. Goff’s 1,000/. 
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[Such a case in no way governs the present .... The question ohaweb xzv, 
is whether there is testamentary bounty to a person whose estate 
and right are by another part of tho will interfered with. It is 
clear there is, though before the amount of tho bounty can be 
ascertained, tho amount of the claim which tho legatoo had 
against the testatrix must be ascertained.” 

In order to presume an election from tho acts of any person, what 
that person must be shown to have had a full knowledgo of all tion ispre- " 
the requisite circumstances, as to the amount of tho different pro- aumcd - 
perties, his own rights in respect of them, &c. (/?) ; and a porson 
having elected under a misconception is entitled to make a fresh 
election (/) ; and the fact of a person not having been called 
upon to elect and entering into the receipt of the rents and profits 
of both properties, as it affords no proof of preference, cannot bo 
held an election to tako one and reject tho othor (</).] 


[(<■) Wake v. Wake, I Vos. jun. 335, 
and the other cases mentioned 1 Sw\ 
*381, n. ; Ret/nanl v. Spence, 4 .Bcav. 103 ; 
Edward* v. Mm/an, 13 Price, 782, 
M‘Clel. 541, 1 Bli. N.S. 401 ; JJrice 
v. Brice , 2 Moll. 21 ; Wintour v. Clifton , 
21 Bcav. 468 ; Sopwith v. Maughan , 30 
Boav. 236; Wilson v. Thornburg , L. R., 
10 Ch. 239. 

(/) Kidney v. Coussinakcr, 12Vcs. 136. 
(g) Padbury v. Clark , 2 Mac. & G. 
306 ; Brice v. Brice , 2 Moll. 21 ; but 


see Worthington v. Wig inton, 20 Bcav. 
67 ; and generally, as to what acts con- 
stitute election, sec note to Dillon v. 
Parker , 1 Sw. 382 ; (biddings v. Giddings , 
3 Runs. 241 ; llriscoe v. Briscoe , l J. & 
Lat. 334 ; Mahon v. Morgan , 6 Ir. Jur. 
173 ; Butt ledge v. Rnttlcdge , 1 Dow & 
Cl. 33 1 . As to how far tho gain or loss 
to tho person called on to elect is to 
weigh in presuming eloction,scc Harris 
v. Watkins, 2 K. & J.-473.] 
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CHAPTER XV. 


EFFECT OF REPUGNANCY OR CONTRADICTION IN WILLS, 
AND AS TO REJECTING WORDS. 

— ♦ — 

Douht is sometimes cast upon the intention of a tostator by the 
repugnancy or contradiction between the several parts of his will, 
though each part, taken separately, is sufficiently defiuito and in- 
telligible. In such cases the context (which is so often success- 
fully resorted to for the purpose of throwing light on a doubtful 
passage) becomes itself the source of obscurity; and, unless some 
principle of construction can be found authorizing the adoption 
of one, and the rejection of the other of the contrariant parts, 
both are necessarily void, each having the effect of neutralising 
and frustrating the othei\ "With a view to prevent this most 
undesirable result, it has become an established rule in tho con- 
struction of wills, that where two clauses or gifts are irreconcil- 
able, so that they cannot possibly stand together, the clause or 
gift which is posterior in local position shall prevail, tho subse- 
quent words being considered to denote a subsequent intention : 
Cum duo inter se pugnantia roperiuntur in testamento, ultimum 
ratum est (tf). Hence it is obvious that a, will can seldom bo 
rendered absolutely void by mero repugnancy : for instance, if a 
testator in one part of his will gives to a person an estate of in- 
heritance in lands, or an absolute interest in personalty, and in 
subsequent passages unequivocally shows that he means the de- 
visee or legatee to take a life interest only, tho prior gift is 
restricted accordingly. 

As in Crone v. Odell (6), where a testator devised the residue of 
his real and personal property to his children A., B., and C., and 
all their younger children, their heirs, executors, administrators 


(a) Co. Litt. 112, b ; Ulrich v. L itch- 
fields 2 Atk. 372 ; Sims v. Doughty , 6 
Yes. 243 ; Constantine v. Constantine , C 
Ves# 100 ; Doc d. Leicester v. Diggs , 2 
Taunt. 109 ; see also Chandless v. Price, 


3Vcs. 99; Jfykhamv. Wykham , 18 Ves. 
[421 ; Marks v. Solomon, 18 L. J. Ch. 
234, 19 L. J. Ch. 555.] 

(b) 1 Ba. & Be. 449, 3 Dow, 61 ; sco 
also Roc d. James v. Avis , 4 T. R. 605. 
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and assigns, for ever; so far it was a clear joint devise; but he chapter xr. 
went on to deolare, that, nevertheless, his intentions were, that 
A. should receive the entire interest or yearly produce of such 
part of his real or personal fortune as he (testator) intended for 
his (A.’s) younger children during his life. The testator then 
made a similar direction as to B. and 0. ; and ho provided, that, 
in case any of his said three children should dio, the shore of 
such should go to the younger children of such children ; if no 
younger children, to the survivors ; and he gave the paronts a 
power of distribution among their younger children. Lord Clave 
held the parents and children to bo entitled jointly; but this was 
roversed by Lord Manners, who determined that the parents took 
life interests only, with a power of distribution among their 
younger children ; which decree was affirmed in D. P. 

So, in Slier rat v. Bent lei/ (c), where a testator, after bequeathing 
several legacies, devised unto his wife a certain messuago and all 
other his real estates, and his household goods and all other his 
personal estate, to hold to his said wife, her heirs, e.nrtifors, adminis- 
trators and assigns, for ever . The testator then directed that none 
of the legatees should bo entitled until twelve months after his 
wife's decease ; and, in case his wife should happen to dio in his 
lifetime, and the before-mentioned devises and bequest to her 
should thereby lapse, the testator gave the estate and effects, as 
well real as porsonal, comprised therein, to S., his heirs, executors, 
administrators and assigns, to the use of such persons as his wife 
should, in her lifetime, by writing under her hand appoint. The 
testator then gavo some pecuniary legacies, and proceeded to de- 
vise and bequeath to W. A. and his (the testator’s) brother in 
law’s children thb residue of his real and personal estates, to be 
equally divided amongst them, share and sliaro alike, at the de- 
cease of his said wife. The heir at law contended, that the will 
was void for uncertainty, on account of the repugnance between 
the gift to the wife, her heirs, executors, administrators and 
assigns, and the subsequent gift of tho residuo to others, to bo 
divided at her decease. The person claiming under the wife 
contended that the pecuniary legacies and the gift of the residuo 
wfete only to take effect in the event of her decease in the testa- 
tor’sKfetime ; but Sir J. Leach , M. R., was of opinion that the 
Court wife not warranted in putting such a construction upon the 

( c ) 2 Mr. & K. 149. See also lie tenor v . Watkins^ L. R., 6 C. P. 500, 

Jh'ooks* mil , 2 Dr. & Sm. 362 ; Ora- post Gh. XXXIII., s. 5. 
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chapter xv. will, for lliat tlio testator’s general intention, as collected from 
the concluding passages in his will, was to give the wife the full 
enjoyment during her life only, and to give it over to the per- 
sons named afterwards ; and that the words " heirs, executors, 
administrators and assigns,” were to be rejected; and his Honor 
referred, as one of the grounds of his decision, to the rule, that 
the latter part of a will shall prevail against inconsistent expres- 
sions in the prior part of it. On appeal, Lord Brougham affirmed 
the decree, observing that either the testator had changed his 
intention and was minded to give his wife a lifo estate instead 
of the fee, or ho was ignorant of the force of the words he had 
originally used, and those words must be rejected as having been 
used by mistake. The former alternative was the one to which 
the rule, sanctioned by the authorities, (which he stated in detail,) 
led. The latter was the inforenco drawn, not unfairly, from the 
whole instrument taken together. 

devise not un these cases it is a settled and invariable rule not to 

necessarily disturb the prior devise farther than is absolutely necessary for 
disturbed. the purpose of giving effect to the posterior qualifying disposition. 

As in Doe d. Amlot v. Davies (d) 9 where a testator devised all 
his messuage and garden in the occupation of D., and also all that 
his messuage and garden wherein he then resided, both situate 
in 1\, to trustees and their heirs, upon trust to pay the rents to 
his wife during widowhood, and after the determination of that 
estate, to the uso of his children by his said wife, equally to be 
divided between them and the lawful issue of their or his bodies 
or body, and, in default of such issue, to his nephew D. The 
testator immediately afterwards gavo to his daughter F. a pecu- 
niary legacy when she attained the age of twenty-one years, and 
the house where she then lived, after the decease of her mother 
or the day of intermarriage ; and the testator gavo to his daughter 
R . a legacy in like manner, and the house then in the occupation 
of D., after the decease of her mother or the day of her inter- 
marriage. The two houses last referred to were those com- 
prised in the previous clevise. It was admitted that, under the 
first devise, the daughters would have been tenants in common in 
toil of the two houses, but, as the second devise dearly indicated 
an intention to give one of the houses to each daughter, the whole 
was in some degree reconciled by holding each to take an estate 

( d ) 4 If. & Weis. 699. [See also v. Handford, 4 Jur., N.S. 987, 27 L. J. 
Grosman v. itetwf, 27 Beav. 602 ; Spence Ch. 767.] 
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for life in severalty in her own house, under the latter dovise, ciurrra xr. 
(which contained no word of inheritance,) leaving tho prior dovise 
still to operate on the inheritance in remainder, of which it made 
the two daughters tenants in common in tail expectant on tho 
estate for life of each in the respective houses. 

The doctrine in question has been sometimes unsparingly ap- Devine an- 
plied, oven where the effect of the posterior dovise is not merely ^^tincon- 
(as in the two last cases) to restrict and qualify the interest con- ptent dovise 
ferred by the prior dovise, but wholly to defeat and frustrate m 8amo * ’ 
Buch prior devise. Thus, in Ulrich v. Litchfield (e), where a 
testatrix bequeathed her real and personal estate to A. and B. 
equally for life, and, upon the death of A., she gavo the wholo 
estate to B. in tail, with remainder over, with a few pecuniary 
legacies, and charged her real estate with the payment of the 
legacies, if the personalty should be insufficient. The testatrix 
then gave all the residue of her personal estate to her unole C.’s 
throo daughters. Lord Hardicicke held tho daughters to be en- 
titled to the residue of the personal estate, considering that tho 
testatrix must be presumed to have altered tho intention ex- 
pressed in the prior part of her will. 

But the rule which sacrifices tho former of several oontradic- —the whole to 
tory clauses is never applied but on the failure of ovory attempt 
to give to the whole such a construction as will render ovory 
port of it effective (/). In the attainment of this object the 
local order of the limitations is disregarded, if it be possible by 
the transposition of them to deduce a consistent disposition from 
the entire will. Thus, if a man, in tho first instance, devise 
lands to A. in fee, and in a subsequent clauso give the same 
lands to B. fdr life, both parts of the will shall stand ; and, in 
the construction of law, the devise to B. shall be first ($>), tho 
will being road as if the lands hod been devised to B. for life, 
with remainder to A. in fee. 

So where ( h ) a testator, after devising the whole of his estate 
to A., devises Blackaoro to B., the latter devise will be read as 
an exception out of the first, as if he had said, “ I give Black- 

(A 2 Atk. 372. {Plenty y. Went, G 0. B. 201 ; Usticke v. 

[(/) Langham y. Sandford , 19 Ves. Peters, 4 K. & J. 437.] 

G47 ; Shipperdson v. Tower, 1 Y. & C. 0. (A) Cuthbert v. lempriere, 3 M. & 

C. 459 ; Briggs v. Penny, 3 De G. & S. Set 158; [see also Anon., Dalison, 63 ; 

539 ; Jackson v. Fortes, Taml. 88 ; Adams y. CUrke, 9 Mod. 154 ; Allan v. 

Broeklebank v. Johnson , 20 Beay. 205.] Fryer , 3 Q. B., 442 ; Doe d. Snaps v. Ne* 

( g ) Per Anderson, Anon., Cro. El. 9 ; vill, 11 Q. B. 466.] 
see also Bidout y. Dowding, 1 Atk. 419; 
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acre to B., and, subject thereto, all my estate, or the residue of 
my estato, to A.” 

By parity of reason, where (k) a testator gives to B. a specific 
fund or property at the death of A,, and in a subsequent clause 
disposes of the whole of his property to A., the combined effect 
of the several clauses, as to such fund or property, is to vest it 
in A. for life, and, after his decease, in B. 

Again (/), where a testator gave his real and personal estate 
to A., his heirs, executors and administrators, and in a subse- 
quent part of his will gave all his property to A. and B., upon 
trust for sale, and to pay the interest of the proceeds to A. for 
life, and at her decease, upon trust to pay certain legacies, leav- 
ing the residue undisposed of, A. was hold to be entitled, under 
the first devise, to tho beneficial interest in reversion, not ex- 
hausted by the trust for the payment of legacies created by the 
second (m). 

Sometimes it happens that the testator has, in several parts of 
his will, given tho same lands to different persons in fee . At 
first sight this seems to bo a case of incurable repugnancy, and, 
as such, calling for the application of the rule, which sacrifices 
the prior of two irreconeileable clauses, as the only mode of 
escaping from the conclusion that both are void. Even here, 
however, a reconciling construction has been devised, tho rule 
being in such cases, according to the better opinion, that the 
devisees take concurrently (/*). The contrary, indeed, is laid 
down by Lord Coke ip) and other early writers (p), who say that 
tho last devise shall tako effect ; and a similar opinion seems to 
have been entertained by Lord llanhcieke , though he admitted 
that, latterly, a different construction had prevailed (q). Tho 
point underwent much discussion in Shcrrat v. Bentley (;■), 
already stated ; and Lord Brougham , after reviewing the au- 
thorities, and fully recognising the general doctrine, which 
upholds the latter part of a will by the sacrifice of the former 
to which it was repugnant, considered that, consistently with 
this rule, it might be held, that, where there are two devises in 

(/■) Blamirc v. Gcldart , 1C Vcs. 314. Copyh. 162, pi. 3 ; Arg. in Coke v. BuU 

(0 Brine v. Ferrkr , 7 Sim. 549. lock, Cro. Jac. 49, and in Fane v. Fane, 

(m) The inconsistent gifts were in 1 Vern. 30. 

fact contained in several papers sup- (o) Co. Lit. 112. 

posed to be written at different times; (p) Plow. 641. 

but as they had been proved as one will, (q) See Ulrich v. Litchfield, 2 Atk. 

they wore, of courso, to be so construed. 374. 

(n) 3 Leon. 11, pi. 27 ; 8 Vin. Abr. (r) 2 My. & K. 166, ante, p. 473. 
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fee of the same property, the devisees take concurrently. “If, chaotebxv. 
in one part of a will,” he said, “ an estate is given to A., and ~ 
afterwards the same testator gives the same estate to B., adding 
words, of exclusion, as ‘ not to A.’ the repugnance would he com- 
plete, and the rule would apply. But if the same thing be 
given, first to A., and then to B., unless it be some indivisible 
chattel, as in the caso which Lord Hardwick c puts in Ulrich v. 

Litchfield , the two legatees may take together without any vio- 
lence to the construction. It seems, therefore, by no means 
inconsistent with tlio rule, as laid down by Lord Coke and re- 
cognised by the authorities, that a subsequent gift, entirely and 
irreconcileably repugnant to a former gift of the same thing, 
shall abrogate and revoke it, if it bo also hold that, where the 
same thing is given to two different persons in different parts of 
the same instrument, each may take a moiety ; though, had the 
second gift been in a subsequent will, it would, I apprehend, 
work a revocation.” 

[It is laid down by Lord Ilardwicke in Ulrich v. Litchfield (x), Whetheras 
that the two devisees, if they tako concurrently, are joint tonants; j^ton^ntTin 
this is supported by several old authorities (7), and appears to common, 
have been assumed by Lord Brougham, who speaks of their joint 
estate («f). When life speaks (as above) of each taking a “moiety,” 
it is only as opposed to either taking the whole to the exclusion 
of the other. In Rid&ut v. Pain (.r), Lord Ilardwicke says, that 
“ latterly such a doviso has been construed either a joint tenancy 
or tenancy in common, according to the limitation ;” and this it 
is said must be prosumed to mean, “ that if tho two estates given 
by tho will have tho unity or sameness of interest in point of 
quantity essential to a joint tenancy, tho devisees shall bo joint 
tenants, but otherwise shall bo tenants in common” (y). Now, as 
both devisees are supposed to havo vested estates in foe, this 
interpretation points to their being joint tenants. Indepen- 
dently of authority this seems tho] preferable construction, as 
less violence is thereby done to the testator’s language than by 
making them tenants in common, as tho creation of a tenancy 
in common requires positive intention. 

It is observable that both Lord Ilardwicke and Lord Brougham Whether doe- 
considered that the doctrine in question did not apply to a single to an inSivfci- 
indivisible chattel ; but such an exclusion is attended with diffi- blc chattel. 

[(#) 2 Atk. 372. (u) 2 My. & K. ICG. 

(0 14 Vin. Ab. 485, pi. 2 ; Anon . (r) 3 Atk. 493. 

Cro. El. 9; Wallop v. Darby , Yelv. (y) Co. Lit. 112 b, n. (1), byHarg.] 

210 ; Co. Lit. 21 a, n. (4.) 
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oulty, for though, certainly, it may seem rather absurd that a 
testator should givo a horse or a watoh to several persons con- 
currently, yet it is impossible to say that there may not be such 
an indention ; and where is the line to be drawn ? Is it .to de- 
pend upon the greater or less convenience attending a joint or 
concurrent enjoyment of the subject of gift? 

Sometimes where an estate in fee is followed by apparently 
inconsistent limitations, the whole has been reconciled by read- 
ing the latter disposition as applying exclusively to the event of 
the prior devisee in fee dying in the testator’s lifetime, the inten- 
tion being, it is considered, to provido a substituted devise in 
the case of lapso (s) ; [or by understanding the latter devise to 
bo dependent on a certain contingency mentioned in the will, 
though such contingency may not cloarly appear to be attached 
to it («).] 

The anxiety of the Courts to adopt such a construction as will 
reconcile and givo effect to all parts of a will is further exempli- 
fied by Holdfast d. Hitchcock v. Pardoc (/>), where a testator de- 
vised to A. a farm in the occupation of C., and to B. lands in 
L. marsh ; and it appeared that part of the farm in the occupa- 
tion of C. consisted of lands in L. marsh ; but there was another 
estate, not in his occupation, consisting entirely of marsh lands- 
in L. ; and it was held, that the subsequent devise was not, as 
contended, a revocation of the preceding devise, but that A. took 
the farm, and B. the marsh lands not included in that farm. 

[So, where (c) a testator dovised to A. “ her heirs, executors 
and administrators,” a houso in T. Street (describing it), and 
in distinct clausos gave her several other houses, “ the whole of 
which premises were in the borough of Plymouth, during her 
natural life,” but should A. have children, “the before-mentioned 
houses 99 to descend to them ; but if she should die without issue 
(which happened), then the “said promises” to become the joint 
property of the children of X. The house inoluded in the first 
devise being, as well as all the rest, in the borough of Plymouth, 
it was contended that it went with them to the children of X. 
But it was held, that although the words were not perfectly ac- 
curate, yet they could not intend that the testator meant by the 
subsequent words to cut down the estate in fee first given.] 

‘ (s) Clayton v. lowe, 5 B. & Aid. 636 ; (6) 2 W. Bl. 976 ; see also Woolcomb 

but see remarks oil this case post, Ch. v. Woolcomb , 8 P. W. 111. 

ILIX. [(c) Boo d. Bailey v. Sloggett , 6 Exch. 

[(«) Ley y . Ley , 2 M. & Gr. 780.] 107.] 
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But, perhaps, the strongest authority of this kind is Bettison v, ohattee xv. 
Richards (d), where a testator, after devising an estate pur autro 
vie, devised ail other his estates, real and personal, wheresoever 
situate , unto E. L., her heirs, exeoutors, &o., for ever, charged 
with debts and certain legacies ; and in caso his son should die 
without issue of his body lawfully begotten, thon he devised all 
his manors, messuages, tenements and real estate not therein- 
before disposed of, situate in the several counties of H., Ok, N., 

L., and D., and the town of N., (though, it will bo observed, ho 
had previously disposed of ail his real and personal estate,) and 
also all his personal property in the publio funds or elsewhere, 
unto the said E. L. during her life, and after her decease unto 
3$. S. in fee. It appeared that the testator had tho reversion in 
fee expectant on the determination of an estato tail male in his 
son, in largo estates in the several counties specified, except D. 
and the town of N., where lie had lands in fee simple in posses- 
sion. It was contended, that the latter devise was confined to 
the lands in tho specified counties, of which the testator had the 
reversion only ; and that the other lands even in the counties par- 
ticularized in the second devise, passed under the first devise ; and 
of this opinion appears to havo boon tho Court of C. 1\, which 
certified that E. L. took an estato in fee in the lands in D. and 
the town of N., subject to tho dobts, &c. 

[Those cases also exemplify a rule which is certainly not of less Clear gift not 
frequent application than that enunciated at tho beginning of douUfuTex^ 
this chapter, viz., that where there is a clear gift in a will it pressions. 
cannot afterwards be cut down except by something whioh with 
reasonable certainty indicates the intention of tho testator to cut 
it down. It need # not (as sometimes stated) bo equally clear with 
the gift. “ You are not to institute a comparison between tho 
two clauses as to lucidity” (<?). But tho clearly expressed gift 
naturally requires something unequivocal to show that it does 
not mean what it says. 

It is clear that words and passages in a will, which are irre- Rule as to the 
concileable with the general context, may bo rejected, whatever of 

may be the local position which they happen to occupy ; for tho 

S f) 7 Taunt. 105. 451, 26 L. J. Ch. 335; Lte Larkin, 2 

e) Per Lord Campbell, Randjkld v. Jur. N. S. 229; Davis v. Rennet, 30 

Jlandjicld, 8 H. L. Ca. 225, whero tho Beuv. 226 ; Wahnsleg v. Fozhall , 1 D. 

rule was hold inapplicable. For fur- J. & S. 605 ; Kerr v. Clinton , LB,, 8 
thor instances of tho application of the Eq. 462 ; Crosier v. Crosier , L. It., 13 
rule see Clavering v. Ellison, 3 Drew. Eq. 282. 
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CRAFTEB XV. 


Passage at 
varianco with 
context re- 
jected. 


Ambiguous 
words incon- 
sistent with 
prior devise 
rejected. 


rule which gives effect to the posterior of several inconsistent 
clauses must not he so applied as in any degree to clash or interfere 
with the doctrine which teaches us to look for the intention of 
a testator in the general tenor of the instrument, and to sacrifice 
to the scheme of disposition so disclosed any incongruous words 
and phrases which have found a place therein (/). 

Thus, in Boon v. Corn forth (</), where a testator bequeathed 
the interest of 6,000/. stock to his daughter for life, and after her 
decease, upon trust to dispose of the principal and interest to and 
between her husband and his (testator’s) daughter’s child and 
children, viz. her husband should have and enjoy one half of the 
interest thereof for and during his natural life, if there .should he 
no child or children , (the words in italics were interlined (//),) aq£l 
the child or children the other half ; on his death his half should 
go to the child or children, but till the child or children attained 
twenty-one the husband should havo the whole interest, and on 
the death of their father, they should have the remaining 3,000/. ; 
but if no such child or children at the time of her death, or they 
should die before twenty-one, then to go on further trust as he 
should thereafter mention — Lord Ilardwicke rejected the inter- 
lined words, as inconsistent and repugnant with tjie whole dis- 
position; holding that thero was no alternative but to reject 
either these or the entire provision. 

So, in Cory ton v. Jlelyar (/), where a testator devised lands to 
the use of his son for ninety-nine years , qnd, after the determina- 
tion of that estate, to the use of trustees, during the life of tho 
son, to preserve contingent remainders ; and, after the decease of 
the son, to the use of his first and other sons in tail male — Lord 
Ilardwicke held, that tho term was, with reference to tho true con- 
struction of the several parts of the will, to be construed, not as an 
absolute term, but as determinable with the deceaselt the son. 

In several instances inconsistent words engrafted oka prior 
clear and expross devise have been rejected. 

Thus, whore (J) the devise was to A. and her heirs, for their • 


[(/) See per K. Bruce, L. J., 3 Do 
G. & J. 266, 267.] 

(g) 2 Ves. 277 ; [Jones v. Price, 11 
Sim. 667 ; Aspinall v. Andm, 7M. & Gr. 
912 ; llanbury v. Tyrcll, 21 Boav. 322 
(case on a deed) ; Campbell v. BonsTcctt , 
27 Be&Y. 326, (“aforesaid nephews,* * 
aforesaid” rejected) ; Smith v. Crab- 
tree, 6 Ch. D. 591 (“living at the death 
or second marriage of my wife** re- 
jected.)] 


(h) Zunnv . Osborne , 7 Sim. 56, affords 
another instance of the rejection of 
words which had been interlined by a 
testator, and were at varianco with the 
general context. 

(i) 2 Cox, 340. [See, for ex- 
amples of powers or interests reduced 
within a limited period by force of the 
context, Watlingtony. Waldron, 4 D.M, 
&G. 269 f Chapman v. Gilbert , ib. 366.] 

U) Zhe d. Elton v. Stenlake , 12 East, 
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lives, Lord Ellenborough rejected the lattor words; which, he said, CHAPTER XV. 

were merely the expression of a man ignorant of the manner of 

describing how the parties whom he meant to benefit would enjoy 

the property ; for whatever estate of inheritance the heirs might 

take, they could in fact only enjoy the benefit of it for their own 

lives. [And where (k) a testator gave to his wife, her heirs and 

assigns for ever, his house and other property, with the intention 

that she might enjoy the same during her life , and by her will 

dispose of the same as she thought proper ; it was contondcd 

that the wife took only a lifo intorest with a testamentary power 

of appointment'; but the Court held, that tho latter part of the 

clause did not cut down the clear gift of a foe-simple contained 

ir the former part, and that the testator merely meant to mention 

all the incidents of a feo which occurred to him at tho time.] 

So, where (/) a testatrix bequeathed an annuity, to be equally 
divided between M. B., C. S., and C. A., “ to them and their 
heirs, or the survivor of them, in the order they are now men- 
tioned” Sir W. Grant rejected the latter words as repugnant. 

' “ Tho proposition,” said he, “ equally to divide a fund between 
two persons in a given order is mere nonsense, directly repugnant. 

There can be no division if there is an order in which thoy aro 
to tako. Supposo it stood simply a bequost to be equally divided 
between A. and B., in the order they aro mentioned, tho Court 
could only say the first words aro plain, importing equal division, 
a benefit, and a personal benefit to both ; and they do not know 
whdt meaning to put upon the other words : they are insensible, 
os coupled with such precoding words. The only question there- 
fore is, whether words having a plain meaning are to bo rejected 
for the sake of words of which you do not see tho sense or mean- 
ing. It is very probable the testatrix might liavo had in her 
mind some vague, indefinite notion of preference, but that is hot 
.expressed iff any manner, so that the Court can act upon it; not 
even by’ saying the words importing equal division aro to be 
CQupled with the original annuitants and not with tho survivors. 

Those words must be equally applied to all tho persons who aro 
to take, or they fhust be equally rejected. It is to bo equally 
divided among tho three ; not a different division among tho 

615. [See also Towns v. Wentworth , (f) Smith v. 9 Vcs. 566 ; hoc also 

11 Moo.P.C.C. 645; Hugo v. Williams , Jesson v. Wright , 2 Bligh, 1, and other 
L. R., 14*B4. 224. cases of tho same class discussed, Ch. 

(£) Doe d. Herbert v. Thomas , 3 Ad. & XXXVII. s. 2 ; aud Recce v. Steel, 2 Sim. 

Ell. 123, 4 Nov. & M. 696. Seo also 233; Townleg v. Bolton, 1 My. &K. 148; 

Rrocklehank v. Johnson , 20 Boav. 205; \Karvey v. Harvey , 5 Beav. 134. 

Pasmore v. Huggins , 21 Bear. 103.] 

J. — VOL. I. II 
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survivors. In order to give effect to the latter words, I should 
be under the necessity of rejecting the words expressing an equal 
division, retaining the others with reference to one event, and of 
doing the roverso in reference to another event. In the event 
of all living, I should have kept tho former and rejected tho 
latter words ; hut in the event of two surviving, I ani to reject 
tho former and preserve tho latter. There is no ground for such 
a capricious rejection of words to suit the event. The testatrix 
has not pointed out the specific event in her contemplation, or 
showed a different intontion as to tho accruing parts and the 
whole ; and this order to take place is so obscurely expressed, 
that it is utterly impossible for me to give any effect to it.” 

[The embarrassment often caused by cases of this description 
is exemplified by Morrall v. Hut ton (at), where a testator limited 
lifo interests in his leasehold property charged with certain an- 
nuities, with remainder to S. G., “ her executors, administrators 
and assigns, subject to the said annuities charged thereon during 
her natural life.” The general rules above mentioned were 
acknowledged on all hands; but there was a difference of opinion 
upon the question, whether or not sufficient evidence of the tes- 
tator’s intention could bo collected from tho contoxt to authorize 
the rejection of tho words “ during her natural life,” so as to 
give S. C. tho absolute interest ; for, in tho absence of such 
evidence, those words being placed last must, according to the 
general rule, ovcrrulo tho preceding words “executors, &c.,” 
thereby limiting S. C.’s interest to a life-estate. Coleridge \ J., 
in a valuable judgment, supported the affirmative against the 
opinions of Parke, B., (who, with Coleridge, J., assisted the L. 0. 
upon the appeal,) and of Lord Langdalo, M. 11., from whom tho 
appeal was brought. The case was ultimately compromised.] 

But words are not to be expunged upon mere conjecture, nor 
unless actually irroconcileablo with tho context of the will, though 
the retention of them may produce rather an absurd consequence. 

Thus, whore (n) a testator after bequeathing certain property 
to Thomas Brailsford, son of his nephew Samuel Brailsford, de- 
vised his real estates “ to tho uso of the said Thomas Brailsford 
and liis assigns, for and during the term of his natural life, and 
after his deceaso, to tho use of the said Thomas Brailsford, son of 
my nephew Samuel Brailsford, his hoirs and assigns, for ever.” 
The only Thomas Brailsford mentioned in the will was the son 

[(»») 4 Bcav. 478, 1 Phil. 533.] 368 ; [and see Hellish v. Hellish , 4 Yes. 

\n) Chambers v. Brailsford , 18 Yes. 48.] 
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of Samuel, but the testator had another nephew of that namo, CHAPTER XV. 
(who was uncle of the legatee,) to whom, therefore, it was con- 
tended, that the devise to " the said Thomas Brailsford,” applied, 
though he was not before named, according to the case in 
Hawkins (0), that father and son having the same name, tko 
son, not the father, is distinguished by an addition (p). The 
words “ the said,” it was observed, might bo considered surplus- 
age ; and that the devise was either void for uncertainty, or, 
there must be an inquiry. But Sir W. Grant said, that it was 
impossible to contend that there was, prima facie, any ambiguity 
in the description; by the words, “the said Thomas Brailsford,” 
the Thomas Brailsford who had been before mentioned was 
sufficiently described. “ The argument on the other side,” ho 
said, “ rests chiefly on the inconsistency of giving to the same 
person, in the same sentence, an estate for life and also an estate 
in fee; there is certainly a particularity in that; hat the devise as 
it stands is not so insensible or contradictor // as to drive the Court 
to the necessity of expunging or adding words to give it a meaning ;” 
and this decree was affirmed by Lord Eldon (q). 

And though repugnant expressions will yield to an intention Dovisonot 
and purpose exprossed or apparent upon the general context, reason Iu^ by 
yot it does not appear that a bequest actually mado, or a power signed, 
givon, can be controlled merely by the reason assigned. The 
assigned reason may aid the construction of doubtful words, but 
cannot warrant the rejection of words that aro clear (r). Thus, 
where (s) a testator expressed his conviction of the honour and 
justice of his trustees, and made that conviction tho ground of 
his reposing in them the trust of distributing his property among 
his relations, authorizing them to fix both tho objects and the 
proportions, but afterwards gave the power in express terms, to 
them, and the heirs, executors and administrators of the survivor 
of them — Sir W. Grant , M.R., observed, “ Though it seems very 
incongruous and inconsequential to extend to unknown and un- 
ascertained persons the power which personal knowlodgo and 
confidence had inducod the testator to confide to his original 
trustees and executors, yet I am not authorized to strike these 
words out of the. will, upon the supposition, though not impro- 

( 0 ) 2 Hawk. P. C. 271, b. 106. Ridout v. Pain , 3 Atk. 493; Langley v. 

(p) See also Goodright d. Sail v. Hall, Thomas, 6 D., M. & Gr. 645.] 

1 Wila. 148. {>') Per Sir W. Grant , 16 Vos. 46; 

(?) 19 Ves. 662, 2 Her. 25; see also [and see 4 Ves. 808; Thompson v. White- 
Hot v. Foster, 9 East, 405; [Ridgeway lock, 6 Jur. N. S. 991.] 
v. Munkittrick, 1 D. & War. 90, 91; (*) Coley, Wade, 16 Ves. 27. 

i i 2 
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table, that they were introduced in this part by inadvertence or 
mistake.” 

[Again, it is a general rule, that a devise in general terms 
shall not, even though otherwise inoperative, be held to control 
another devise made in distinct terms. Thus, in Borrett v. 
Haigh (/), whero a testatrix devised all her messuages, cottages, 
closes, lands and hereditaments at H. to A., and afterwards gave 
all her copyhold estates and hereditaments at N. and T. and 
elsewhere; and it appeared that the only place besides N. and T., 
in which the testatrix had copyholds, was H. : Lord Langdale , 
M. B., held, nevertheless, that the prior devise, which per se 
clearly carried the copyholds at H., was not defeated by the 
vague expression which followed. 

So in Greenwood v. Sutcliffe (?<), where a testator devised his 
estate called S., in trust for his daughter Anna for life, and at 
her death the trustees wero to stand seised thereof, “ and also of 
all accruing share and interest to which she might become en- 
titled by survivorship under the trusts of his will or otherwise,” 
to the use of her children as tenants in common in fee. And the 
testator dovised another estate, called B., to trustees to hold in 
trust for his daughter Maria, for life ; and after her death, (in 
the events which happened,) to stand seised thereof to tho use of 
the testator’s son William and his said daughter Anna, or such 
of them as should be then living, their heirs and assigns in equal 
shares. Maria died before tho testator ; and upon tho death of 
Anna, who survived her father and sister, her children claimed 
the B. estate under tho words contained in the former part of 
the will, “ all accruing share,” &o., on the ground that tho effect 
of them was, in the events which had happened, to limit the B. 
estate, after the death of Anna, to hor children. But it was held, 
that the direct and express limitation of the B. estate to William 
and Anna, and their heirs and assigns, as tenants in common, 
was not controlled by the words in question, although no other 
operation could be attributed to them.] 

It is to be observed, too, that a devise of lands, in clear and 
technical terms, will not bo controlled by expressions in a sub- 
sequent part of tho will, inaccurately referring to the devise, in 
terms which, had they been used in the devise itself, would have 
conferred a different estate, if the discordancy appear to have 
sprung merely from a negligent want of adherence to the lan- 
guage of the preceding devise. 

r(0 2 Jur. 229. Sco also Sidebotham (w) 14 C. B. 226.] 
v. Watson, 1 1 Haro, 170, (4th question). 
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Thus, where (x) a testatrix devised lands to her eldest daughter CHAPTER XV. 
A. S., and the heirs of her body for ever, with remainder over* 
charged with a sum of money to he raised out of the yearly 
profits ; and the testatrix declared it to he her will that her exe- 
cutors (thereinafter named) should stand seised of the lands until 
they should have raised the said sum, or until the same should 
ho discharged by A. S. and her heirs ; and after the raising or 
payment thereof hy the said A. S. or her heirs, then that A. 8. 
and her heirs should enjoy the said lands for over (y). It was 
held that the word “ heirs ” (of A. S.), tlirico repeated, referred 
to the special designation of heirs to whom tho estate was devised 
in the beginning of the will, and wero not intended to introduce 
a now and more general denomination of heirs, and to rovoko 
tho express estate tail given in the beginning of the will. 

So, where (s) the devise was to A. and tho heirs male of his 
body, and, in case he should die without issue, then over, tho 
words “ without issue’' wero held to mean without issue male. 

Both the preceding cases exhibit deficiency, rather than re- 
pugnancy of expression, and will serve, therefore, not inaptly to 
conduct to the commencing subject of the next chapter. 


(x) Doc d. Ilanson v. Fyldes , Cowp. (z) Tuck v. Fmtcham, Monro, 13, pi. 
833. 50, 1 And. 8; [son also Kllicombc v. 

(//) The words “for over” wore not Gompertz , 3 My. & Cr. 127; JUlhrsdon 
strictly repugnant, as an estate tail is v.Lotn\ 2 1 taro, 355; Mortimer v. Hart- 
capable of perpetuity of duration. fry, 3 Do G. & S. 332.] 
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AS -TO SUPPLYING,* TRANSPOSING AND CHANGING WOBDS. 


Words may 
be supplied, 
when. 


11 Without is- 
sue’ ' supplied. 


“ Without is- 
sue” read 
“ without 
leayiag 
issue.” 


I. As to supplying Words . — It is established that [where it is 
clear on tho face of a will that the testator has not accurately 
or completely expressed his meaning by tho words he has used, 
and it is also clear what are the words which he has omitted (a), 
thoso words] may be supplied, in order to effectuate the inten- 
tion, as collected from the context. Of this we have a very 
simple example in an early case, where a devise to A. and the 
heirs of his body, and, if he should die, then over, was read 
“ and if he should die mthout issue (6).” 

So, where (c) a man having three sons, John, Thomas, and 
William, devised lands to John, his oldest son, and the heirs of 
his body, after the death of Alice, the devisor’s wife ; and de- 
clared that if J ohn died , living Alice, William should be his heir. 
And the testator devised other lands to Thomas, and the heirs of 
his body, and, if ho died without issue, then that John should 
bo his heir ; and ho devised other lands to William and the heirs 
of his body, and, if all his sons should die without heirs of their 
bodies, then that his lands should be to tho children of his 
brother. John died in the lifetimo of Alice, leaving a son ; and 
the Court held, that, upon the whole context of tho will, tho 
construction should bo “if John died mthout issue, living Alice 
and that this was tho intent appeared, it was said, by other parts 
of the will, the other sons having other lands to them and the 
heirs of their bodies ; and that if they all died without issue, it 
should be to his brother’s children, not meaning to disinherit any 
of his children. And it was declared not to be a contingent re- 
mainder or limitation to abridge the former express limitation. 

. And in several instances where a testator, in a will made be- 
fore the year 1838, has used the phrase “ without leaving issue ” 


[(<*) See Hopev. Potter, 3 K. & J. 206 ; 
per X. Bruce , L. J., 3 Do G. & J. 266, 
267.] 


(i) Anon . 1 And. 33; see also Atkins 
y. Atkins , Cro. El. 248. 

(c) Spalding y. Spalding, Cro. Car. 
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and “without issue” indifforently, in bequests of personalty, in ciiattee xvi. 
regard to which alone (as hereafter shown) the difference of 
expression is material, the word “ leaving ” has been supplied, in 
order to produce uniformity, which, it was considered, must have 
been intended. 

Thus, in Shcpperd v. Lessingham (d), whore A., having two Word "loav- 
childron, F. and M., bequeathed certain stock, in trust, as to 
one moiety, for F. for life, remainder to such child or children “ without 

v issue 

of F. as should bo living at liis decease ; and, if he should 
not leave any child, or in case such children should die without 
issue, then to M. for life, remainder to such child or children of 
M. as she should have at tlio time of her death ; and in case M. 
should leave no issue living at her death, or if such child or 
children as she should so leave should die without having any 
issue, then to J. S. ; and, as to the other moiety, the testatrix 
appointed the interest to be paid to M. for life, remainder to 
such child or children as she should leave at her decoaso ; and 
in caso M. should leave no such child or children, or all such 
child or children as she should leave should die without issue, 
then to F. for life, remainder to liift children living at his de- 
cease ; and in caso F. should leave no child or children, or they 
should die without issue, thou to J. »S. the samo as the other 
moiety — Lord Hardwickc was of opinion that tho same construc- 
tion was to be put on the words “ without issuo,” in tho bequest 
over of the second moiety to F., as on tho words “ without haring 
issue,” in tho other moiety (e ) ; tho only difference intended in 
the disposition of the two moieties evidently being to prefer F. 
as to one moiety, and M. as to the other. The conBcquenco was, 
that these words, being used in relation to personal estate, ro- 
forred to issue at the death (/). 

Again, in Kirkpatrick v. Kilpatrick (</), whero a sum of money Words “un- 
was bequeathed to J. and S. to be equally divided ; but in tho ono^fluppliod. 
event of the death of either of them before he attained the age of 
twenty-one years , and without issue , his share to go to the sur- 
vivor ; but in the event of both dying without issue , then over ; 

(d) Amb. 122. See also Radford v. not leaving 1 isNiic 1 , was too remote, as M. 
lladford , 1 Keo. 486, where freeholds might liavo had children born after the 
and leaseholds were combined in tho death of the testator. 
same devise. [Of. Pyev. Limvood , 6 Jur. {g) 13 Vi»s. 47 G ; [hoc also Wheahle v. 

618, stated post, Oh. XLI. s. 1, n.] Withers , 16 Sim. 605. But see Eke v. 

(«) Buttheword “leaving” occurred Else, L. R. t 13 Eq. 19G. In Radley v. 
in the ulterior bequest of the other Iocs, 3 M. & Gr. 327, the codicil showed 
moiety. that the testator's intention would bo 

(/) Even with this construction, the defeated by supply iug the words thoro 
gift over, in the eveut of the children proposed to be inserted in the will. 
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Lord Enkine , on the authority of the last case, supplied the 
words “ under twenty-one,” in the ulterior bequest. 

[The case of Lang v. Pugh (A) was of the same kind. A tes- 
tator gave a sum of money, in trust for his son T. for life, and 
after his death for his lawful issue if thon of age or married, 
equally if more than one, if only one the whole to go to such 
only child ; or in caso such cliild or children of his son should 
be under age at the death of the son, then “ to be divided or 
paid to him, her, or them, in manner aforesaid, on their attaining 
their respective age or ages of twenty-one years, if sons, or if 
daughters* on their marriage respectively.” Sir K. Bruce, V.-C., 
read the will as if it had been written, “or, in the oase of 
daughters marrying earlier, upon marriage;” he thought it im- 
probable that the testator could “ have meant a daughter of T. 
surviving her father, and having attained majority in her 
father’s lifetime, to take the fund or a portion of it absolutely, 
though never married, but that he meant altogether to exclude 
any daughter, a minor at her father’s death, if not then married, 
unless she should at some period of her life marry.” 

Again, in the loading cafee of Abbott v. Middleton (i) a testator 
gave an annuity of 2,000/. to his wife for life, and directed funds 
to be set apart for securing it, “ and on hor decease the sums 
provided and set apart for such payment to become the property 
of my son A. so far as ho the said A. my son shall reoeivo the 
interest on such sum during his life, and on his demise the prin- 
cipal sum to become the property of any child or children he may 
leave, and in such sums as my said son shall will and direct ; but 
in case of my son dying before his mother, then and in that 
case the principal sum to be divided between 4he children of my 
daughters” B., 0. and D. The son A. having died before his 
mother but leaving a child, the question was, whether tho words 
“without leaving any child” could bo supplied after the word 
“ dying” in tho final gift over, so as to leave the child of A. in 
possession of the property, and it was hold by Sir J. Romilly , M.R., 
that those words must be supplied. Referring to Sliding v. 
Spalding (k), he said the principal ground of the decision there 
seemed to him to be the expression of the testator’s intention 
that the heirs of the body of the first son should take, and it was k 

.[(A) IT. &C. C. C. 718; see also King (£) 21 Beav. 143, 7 H. L. Ca. 68. 
v. Cullen , 2 De G. & S. 252; JFoodlume Ana bcq Brothertan v. Bury, 18 Beav. 
v. Woodbumc , 3 ib. 643. 65. 

(£) Ante, p. 486. 
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£to bo observed that they could take only by descent thr ough the chafteb xvi. 

father, whereas in the present case they took vested interests 

direct from the testator. The judgment of tho M. It. was affirmed 

in D. P., principally on the same ground (/). A clear gift was 

not to be devested but by an umnistakeablo provision to that 

effect (ni). 

In the foregoing cases the testator had used expressions that Elliptical ex- 
were, or were considered to bo, plainly elliptical. Some contin- piiai-°butau 
goncy or state of circumstances that was present to his mind was cvent^not^ 
imperfectly described. But the Court cannot provide for an will not bo 
event which appears to have been absent from tho testator’s niind, P rovlded for - 
however strange the omission may be. Thus in Eastwood v. 

Loclacood (n), where a testator disposed of all his property on 
trusts for tho maintenance of his children until Hannah, tho 
youngest, attained twenty-ono ; and as soon as she attained that 
ago he disposed of . his personal estate among certain of his 
children ; and as to a specified part of his real estate, ho devised 
it to his son A. in tail male, subject to a certain charge ; and as 
to other specified ports, he devised one to each of his other sons 
in tail male, with a gift over “ in case any of his said sons should 
die during tho minority of Hannah, or in tho event of any of 
them dying without such lawful issue as aforesaid, and either 
before or after their or his share should bo divisible according to 
tho provisions of the will” (i.c., beforo Hannah attained twenty- 
one) ; A. died beforo that time leaving issue, and it was argued, 
on the authority of Spalding v. Spalding (o), that his estato was 
not cut down. Sir W. P. Wood , V.-C., agreed that the words 
“in case of any son dying during the minority of Hannah” 
standing alone would have brought tho case within that autho- 
rity : but the words that followed made it different. The tes- 
tator had put two classes of events together. He had said, “ I 
point to a dying in the one case simpliciter during a given 
epoch. I point to a dying without issue in tho other caso gener- 
ally, either before or after Hannah attains twenty-one.” It was 
true that in one sense the second alternative might be included 
in the first, yet still it was emphatic ; and although it seemed 

[(0 By Lords Chelmsford and St. unreasonable. If thoy wore supplied, 

Leonards ; Lords Cramvorth and TFens- and tho son survived his mother and 
* ley dale diss. Whether tho words were died leaving no child, tho fund would 
supplied or not the will remained in- not go to the children of the daughters 
complete. If they were not supplied, but would fall into the residue, 
the testator's bounty to his grand- (in) See Hope v. Potter, 3 K. & J. 206.] 

children would depend on their futher’s («) L. K., 3 Eq. 487. 

surviving his mother, which appeared ( 0 ) Ante, p. 486. 
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CHAFTEB XVT. 


Words sup- 
plied to pro- 
vide for an 
alternative 
event, obvi- 
ous, though 
not expressed. 


Object sup- 
plied by refer- 
ence to pre- 
ceding devise. 


[strange to suppose that he meant it in this sense, yet if he did, 
he could hardly have expressed himself more clearly. Notwith- 
standing the existence of issue, therefore, the estate of A. was 
divested and went over.] 

The principle of supplying omitted words has been applied in 
numerous other cases, from which the following have been se- 
lected, as affording apt examples of its application. 

Thus, where (p) a testator having two sisters, A. II. and M. J., 
and also two cousins, F. and G., devised his estate at A. to his 
sister A. II. for life, remainder to his sister M. J. for life, remain- 
der to another person for life, remainder to F. in tail, remainder 
to G. in tail, with remainders over ; and then devised another 
estate at B. “ to his sister M. J. for life, on if she should survive 
his wife and sister A . H., so that she should come into possession of 
the estate at A.” then to L. J. for life , towards the support of 
his cousins F. and G., remainder to the said G. in fee. M. J. 
survived the testator’s widow, but not his sister A. H., and it 
was therefore contended that the remainder to L. J. and G. 
failed; but the Court decided, that, as the word or so placed 
was unintelligible, being refcrrible to no other alternative ; and 
as it was apparent from the whole context that the testator had 
in contemplation another alternative, namely, the death of his 
sister M. J., and that he meant to make a provision after the 
death of his sisters for his cousin G. as well as his cousin F., 
which was not satisfied by only giving G. a remainder in tail 
after a remainder in tail to his brother F. ; in order to render 
the sentence complete and sensible, and to give effect to tho ap- 
parent intent of the testator, the necessary words might be sup- 
plied to make the devise read as a gift to hi^ sister M. J. for 
life, and after her DEATH, or if she should survive his wife (q) 
and sister A. II . , so that sho should come into possession of the 
estate at A., then over to L. J., who consequently took a vested 
remainder, and was entitled in tho events that had happened. 

But no case, probably, has gone further in supplying words in 
compliance with the intention appearing by the context, than 
Doe d. Wickham v. Tamer (r), where the testator’s deficiency of ■ 

(p) Doe d. Leach v. Mickle m, 6 East, probably sho had a life estate in the 
486 ; see also Webb v. Hearing , Cro. property at A. ; [or, perhaps, it was 
Jae. 416 ; Anon. 2 Vent. 363; Pearsall because the wife had a life annuity of 
v. Simpson, 16 Ves. 29 ; Lord Eldon's 60/. out of estate A. ; and that, there- 
judgxnent in Doe d. Planner v. Settda - fore M J. was not intended to lose es- 
more , 2 B. & P. 296. tateB. till after the ccsserof that charge 

(?) It does not distinctly appear why upon her interest in estate A.] 
the death of the wife is introduced; but (r) 2 D. & By. 398. 
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expression left the devise without an object. The will was in ohaptbbxvx. 
these words : “ I give unto H. W. a messuage or tenement now ' 

in the possession of. W. Item , I give further unto my nephew 
II. W. half part of my garden, and 100/. stock in the 4 per cent . 

Bank annuities. I give, farther, my yard, stables, cowhouse, and 
all other outhouses in the said yard, my sister M. W. to have the 
interest and profits during her life.” The question was, whether 
the nephew was entitled to the yard under this devise. The 
Court {Best, J., diss.) decided in the affirmative; for as the 
testator had used the word “ further” in the preceding part of 
his will, when he made an additional gift to the same dovisee, and 
as the clause would otherwise have been senseless and inoperative, 
the words t( to him” might be supplied, and then it was a devise 
to M. W. for life, remainder to her son II. W. in fee (s). 

So, in Langston v. Pole (/), whore a testator, passing over the 
first son of A., (his son and devisee for life,) proceeded to limit 
tho estate to the second and other sons of A. 'in tail successively 
[according to seniority], and then to tho first and other daughters 
of A. in like manner : on a case from Chancery tho Court of C. 13. 
supplied the vacancy in tho series of limitations, by holdiug tho 
first son to take an estate tail immediately expectant on his 
father’s decease. [It appeal's that the Court of 13. It. had come to 
an opposite conclusion upon tho same will. Neither Court gave 
reasons. The decision of the Court of C. B. was affirmed in D. P. 

Lord Brougham relied on tho trusts of a term, which were, in 
case there should be only one son and one daughter, to raiso 
a portion for tho daughter ; an absurd provision, if the daughter 
herself took the estate, as she would, under the circumstances, 
unless the son di<^. However, he was of opinion that the phrase 
“ other sons” included the first son, and therefore tho decision of 
the Court below was right, without supplying any words (u). 


■ («) There must be a mistake in this, 
as the wiU was destitute of any ground 
for raising a fee in the devisees, and it 
was not necessary for the Court to de- 
termine the quantity of the devisee’s 
interest. 

(t) 2 I. & Pay. 490, [o Bing. 228, 
Tainl. 119, and in D. P. nom. Langston 
v. Langston , 8 Bli. 167, 2 Cl. & Pin. 194, 
Sugd. Law* of Prop. 370. See also 
Newburgh v. Newburgh , Sug. Law of 
Prop. 367 ; rarker v. Tootal , 11 H. L. 
Ca. 143. 

(u) See also Clemente v. PasJce, 3 
Dougl. 384, cit. 1 M. & Sol. 130, 2 Cl. 
& Fin. 230, n. Thd devise was to trus- 


tees during the life of J. C., upon trust 
for J. C. for life, and after his decease, 
to the eldest son of J. G\, and for de- 
fault of such issue, then likewise to tho 
second, third, and every other son of J. 
C. successively, according to seniority, 
and tho several and respective* heirs 
male of the body and bodies of such 
(omitting tho first son) second, third, 
or other son or sons, the eldest of such 
sons and the heirs male of his body being 
always preferred to and take before any 
of the younger sons and tho heirs male 
of his body, and, in case of such issue 
male failing by J. C. , then over. It was 
held in B. 11. that the eldest son of J. 
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CHAPTER XVI. 


Words sup- 
plied to make 
limitations 
consistent 
with context. 


[It is clear, however, that words and even clauses, may be sup- 
plied in a set or series of limitations or trusts, from which they 
have been omitted without apparent design, where those limita- 
tions or trusts as they stand are inconsistent with the context, 
and the context shows what must be added to remove the incon- 
sistency (x). Thus, in Greenwood v. Greenwood (x), where a tes- 
tator bequeathed his real and personal estate to trustees on trust 
to sell and invest tho sale moneys, and u pay tho moneys and the 
investment for the time being representing the same to my wife 
during her life upon trust for all my children or any child who, 
boing sons, shall attain twenty-one, or being daughters, shall 
attain that age or marry, in equal shares;” with power for the 
trustees, “ after the death of my wife, or previously thereto if 
she shall so direct, to raise any part not exceeding one half of 
the then expectant presumptive or vested share of any child 
under the trusts hereinbefore declared ” for the advancement of 
the child ; and “ after the death of my wife ” to apply the whole 
or a part “ of the income of tho share to which any child shall 
for tho time being be entitled in expectancy under the trusts 
hereinbefore declared” for maintenance of the child: and, in 


[C. took an estate tail, and not an estate 
for life. Lord Mansfield scorns to have 
chiefly relied on the word “ likewise,** 
as indicating an intention that the flrst 
son should have the same cstato as tho 
younger sons, and not on tho word 
“ other** as (according to Lord Broug- 
ham's judgment in Langston v. Langs- 
ton) he might have done. In Owen v. 
Smyth , 211. Bl. 594, Lyre, 0. J. , doubted 
whether words such as those which 
afterwards occurred in Langston v. 
Langston could, in a deed, be considered 
to give an estate tail to tho eldest son. 
In Barnacle v. Nightingale, 14 Sim. 456, 
there was a devise to A. for life, and, 
after his decease, to his first son, and, for 
default of such issue, to tho second, third, 
&c., and all and every other son and 
sons of A., and the heirs of his or their 
bodies lawfully issuing, the elder al- 
ways to bo preferred and to take before 
tho younger of such Bons and tho heirs 
of ms body: Shadwell, V.-C., decided 
that the limitation to tho heirs of the 
body of tho flrst son had been omitted, 
and could not be supplied, and that 
such son took only an estate for lifo. 
The Court of B. It. decided the direct 
contrary on the same will, Doe d. Harris 
v. Taylor , 10 Q. B. 718 ; and with the 
latter decision agrees Galley v. Barr ing- 
ton, 2 Bing. 387, in which, upon a settle- 
ment expressed in very similar words, 


the court of C. B. held that the limita- 
tion “ to tho heirs of the body” in- 
cluded the heirs of tho body of the first 
as well as of the Bccond and younger 
sons; and Owen v. Smyth , 2 H. Bl. 694, 
where the limitations in a deed were to 
the uso of N. for life, remainder to the 
use of tho flrst son of N., and for do- 
fault of such issue to the uso of the 
second, third, and aU and every other 
son and sons of N. successively, and 
of the several heirs malo of the body 
and bodies of all and every such son 
and sons , so that the elder of such sons 
and the heirs malo of his and their 
bodies should always tako before the 
younger of the same sons and the heirs 
malo of his and thoir body and bodies ;• 
and it was held that the words in italics 
included the flrst son as well the others 
and gave him an estate tail. It must 
be observed that tho authority of Doe v. 
Taylor is impaired by tho reasons given 
for the decision, viz. that the words 
“ for default of such issue” did not, as is 
the universal rule, mean for default of 
such issue as took under the previous 
limitation, that is, “for default of such 
first son,” but meant “for default of 
issue of such first son,” and that the 
first son, therefore, took an estate tail 
by implication. See post, Gh. XL. s. 3, 
and Be Arnold's Estate , 33 Beav. 163. 

(#) 6 Ch. D. 954. 
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[default of children, " then from and after the death of my said chapter xyi. 
wife and such default of children,” over. Tho question was 
whether the wife had a beneficial interest for her life in tho fund, 
and it was held by the L.JJ. that she had. Sir W. James ob- 
served that if the will had ended with the gift to tho children in 
equal shares, it would havo been difficult to alter the natural 
meaning of the words, which imported a gift to tho wifo during 
her life in trust for the children, giving the latter an estate pur 
autre vie only. But when they read the powers of advancement 
and maintenance, which were powers dealing after the death of 
the wifo with what the testator treated as already given to tho 
children, it was evident that tho natural meaning of the previous 
words could not be tho true ono, theso powers being utterly in- 
consistent with the view that the previous trust for children was 
one determining with tho wife's life ; they were driven there- 
fore to separate the words in tho gift to tho children from tho 
gift to tho wife for life, tho words “ after her death ” being im- 
plied after tho gift of her lifo estate. 

So in Re Rattier s Trusts (y), a postnuptial settlement, reciting 
an intention to make further provision for children, vested a fund 
in trustees for the wife for lifo, and after her death “ for all and 
every tho child and children of tho marriago who, being a son 
or sons, have or hath already attained or shall hereafter attain 
tho ago of twenty-one years and their respective executors and 
administrators ; and if thoro shall be but one such child tho 
whole shall bo in trust for such only child and his or her oxecu- 
tors or administrators,” with a direction “ during tho minority 
of each of the said children ” to apply the income of “ tho pre- 
sumptive share qf every such child for his or her maintenance 
until such his or her shore should become vested, or until he or 
she should die,” and a power to apply “ all or any part of tho 
expectant share of each of the said sons” for his preferment or 
advancement. There were several sons and daughters, all of 
whom had attained twenty-one. It was hold by Sir G. Jcssct 9 
M. It., that sons only were entitled. But on appeal it was held 
that daughters also were by implication entitled to participate. 

The L.JJ. thought that the recital and tho uso of tho words 
“ his or her ” and “ he or she ” gave abundant evidence of an 
intention to provide for children both male and fomalo. Sir W. 

James said : “ Those words aro part of a common form, and we 


[M 1 Ch. D. 375. 
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obaptebxvx. [must deal with the case as if the words had run ‘ for all and 
" every the child and children who being a son or sons shall attain 
the age of twenty-one years, or being a daughter or daughters, 

; and if there shall bo but one such child, then the whole 

shall bo in trust for such ono or only child/ The only question 
then would be what is to bo supplied ; and as maintenance is 
given during minority, I should have no difficulty in supplying 
* attain twenty-one/ ” It is presumed that the L. J. did not 
mean that this was tho only qualification intended as to daughters, 
for no one ever saw a “ common form ” of trust for “ children 
who being sons attain twenty-one, or being daughters attain 
twenty-one.” As all tho daughters had attained twenty-one, 
and were thus entitled at all events, it was unnecessary to say 
what other qualification was intended. But this drops the 
common form theory. 

Again, in Sweeting v. Prideaux (s), where a testator bequeathed 
10,000/. in trust to pay the income of ono moiety to his daughter 
A. for life for her separate use, and after her death to divide 
that moiety among her children, or failing children among her 
statutory next of kin ; and to pay tho income of the other moiety 
to his daughter B. for life “ in tho same manner in every respect, 
and subject to the same control as he had before directed as to A., 
it being his intention that his said daughters’ fortunes should not 
be subject to tho control of their husbands.” He then gave 
6,000/. in trust for his son O. for life, and after his death for his 
children and failing children to form part of his estate ; and he 
empowered the trustees to apply the income of the 16,000/. and 
6,000/. for tho maintenance of his said daughters’ or son’s 
children as they might think proper. B. diod %i loaving children, 
and it was held by Sir C. lTallj V.-C., that they were by impli- 
cation entitled to the moiety given to B. for life. Ho said: 
“ The daughters were treated collectively, it being his intention 
that their 6 fortunes ’ should be alike, and the income was not 
only given to them but there was a provision for maintenance 
of his ‘ said daughters’ and son’s ohildren.’ There was a sepa- 
rate provision for the heads of the three families.” 

So where (a) a testator gave his real and personal estate (which 
he directed to be sold and converted) in trust as to one-seventh 
for ono son, and as to another for the other son. And he 

[(«) 2 Ch. D. 413. And see note on {a) Re Redfem, 6 Ch. D. 133.] 
limitations by reference, . Ch. XXII. s. 6. 
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[directed his trustees to hold the remaining five-sevenths in trust ohapteb xvx. 

to pay the inoome to his daughters A., B., C., D. and E. in equal 

shares during their lives ; and after the death of A., in trust os 

to one-fifth for the children of A. ; and after tho death of B., 

in trust as to another fifth for the children of B. ; and after the 

death of 0., in trust as to another fifth for the children of D . ; and 

after the death of E., in trust as to another fifth for tho children 

of E., with power for the trustees “ until the share of the issuo 

of any of his said daughters should become payable” to invest 

the same, and apply the incomo for the maintenance of such 

issue ; it was held by Sir J. Bacon , V.-C., that a trust must bo 

implied after the death of C. for tho children of C. lie observed 

that the testator was making an equal division of his estato 

among his seven children, but that unless this tqjst was implied 

ho would die intestate as to one-seventh: could ho impute 

such an intention to the testator on reading the whole will, and 

looking especially to the provision for maintenance of the 

issue — “ that is to say (added the V.-C.) the. issue of the fee 

daughters . ? ”] 

But it is not to bo inferred from any of tho preceding cases, Words of 
that words may bo inserted upon mere conjecture, in order to ll^d inono 
equalize estates created by several distinct and independent de- 
vises, in favour of persons with respect to whom tho testator has a distinct dc- 
expressed no uniformity of purpose, though it may reasonably bo V18c ’ 
conjectured that he had the same intention as to all. 

Thus, where ( b ) a testator, having three sons, T., E., and H., 
devised lands to T. and tho heirs male of his body, remainder to 
F. and his heirs. Item, ho devised his house in H. to F. and 
the male heirs of his body, remainder to U. and the heirs male 
of his body ; Item, ho gave to H. and his heirs freely another 
house ; Item , he gave to his said son II. houses and land without 
any words of limitation . Also he willed that II. should enjoy 
certain other promises to him and his heirs for ever, and for want 
of heirs of his body, to F. for over : it was held that H. had only 
an estate for life in those premises in reference to which no words 
of limitation were added. 

So, where (c) a testator gave unto his wife, her heirs and as- Words of 
signs for ever, all his lands in tho parish of B., and then in the oSeSaedby 0t 
occupation of S. And he gave and dovised to his loving wife inference to 

other devises. 

(, b ) Spirt v. Bence,* Cro. Car. 368 ; [boo Dougl. 769. See also Faice v. Archbp. 

Hay v. Earl of Coventry , 3 T. R. 83.] of Canterbury f l4Vcs.Z66; [Doed. Crutch- ' 

(c) Eight a. Mitchell v. Sidebotham , field v. Beam, 1 Pri. 353.] 
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grafted xvi. aforesaid all his lands, tenements and houses lying in C., (to wit,) 
~ the house he then lived in, &c. (describing them) ; it was held 

that the wife took only an estate for life in the lajids in 0. 

So, whero (d), as touching his “ worldly and personal estate,” 
a testator gavo the same in the following manner : He gave to 
his grandson James Wright, all his lands, freehold, copyhold and 
leasehold, in Essex; also, he gave to his grandson James Wright, 
all his estate , freehold and copyhold, in Ellington, in Hunting- 
donshire ; and also, he gave to his grandson John Wright, all 
his estate , &c., called the Coal-yard, in the parish of St. Giles, 
London; and he gavo to his grandson James Camper, (who was 
his heir at law,) the house he lived in, and also^his houses and 
land called Castle Yard, in Holbom, London : it was held that 
James Wright |ook only an estate for lifo in the lands in Essex, 
in respect of whioh tho testator had not used the word “ estate,” 
which in two of tho other devises was held to carry a fee. 

A striking instance of the application of the principle in ques- 
* tion appears in Eight d. Compton v. Compton (e), whero a testa- 
tor devised to his son Thomas Compton, (his heir-at-law,) all his 
lands for life, and ho gave to his grandson Thomas Compton* 
after the death of his father, all the north side of His' Down 
Farm, being about 250 acres ; he gave to his granddaughter 
Francos, all tho south part, being about 240 -acres ; he ga\p unto 
his grandsons George and Edmond, and his granddaughter 
Elizabeth, tho upper part of the Lain Farm, being about 200 
acres, equally between them as long as they should remain 
singlo; but if either of* them should marry, “ then to have paid 
by the other two 10/. a year for his or their life. 99 ^He gavo to 
Edward and John, and his granddaughters Mary and Ann, all 
that lower part of the Lain Farm, being about 240 acres, equally 
between them as long as they should live single ; but if either 
of them married, then 10/. a year for his or their life, (but Hot 
said to bo paid by the others). Tho testator also gavo unto his 
son’s wife 5/. a year out of each of the said farms, if she should 
survivo him. It was contended that the words “ to have paid 
by the other two, 99 usod in the clause respecting the upper part of 
the Lain Farm, (and which had the effect of enlarging the estate 
of the devisees of that farm to a fee (/),) might be supplied in tho 

(rf) Hoe d. Child v. Wright , 8 T. It. concurrence of Sir James Mansfield. 

64; see also 1 B. & P. N. It. 336 ; where (e) 9 East, 267. [Sco also Morris y. 

tho same construction was adopted by Lto yd, 3 H. & C. 141.] 

three of the Judges, with the reluctant (/) Vide post, Ch. XXXIII. s. 2. 
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, devise of the lower farm, in which they were omitted ; os there chapter xvi. 
could be no plausible reason assigned for supposing that the tos- 
tator meant to*make a different disposition of one part of the 
same farm .to certain of his grandchildren, from that which he 
had. made of another part of the same farm to other of his grand- 
children. But the Court decided that the devisees of the lower 
Lain Form -took an estate for life only. Lord Ellenhorough 
said, “ that the exposition of every will must be founded on tho 
whole instrument and made ox antecedentibus ot consequcntibus, 

. is one of the most prominent canons of testamentary construction ; 
yet, where between the parts there is no connexion by grammatical Words not 
construction, or by some reference, express or implied, and where on^orto ron- 
r there is nothing in tho will declarative of some common purpose, dor llllifo1 ™ 
from which it may be inferred that tho testator meant a similar of different 
disposition by such different parts, though he may havo varied faJm, to per- 
tho phrase or , expressed himself imperfectly, the Court cannot bouk in samo 
go into one part of the will to determine the meaning of another 1 * oltltiollsln l ) - 
perfect in itself and without ambiguity , and not militating with 
any other provision respecting tho samo subject-matter, notwith- 
standing that a more probable disposition for the testator to havo 
. made may be collected from such assisted construction.” And 
ho subsequently said, that “ from a testator having given persons 
ina certain degree of relationship to him & fee- simple in (part of) 

. a certain farm, no conclusion, which can be relied upon, can be 
drawn, that his intention was to give to other porsons, standing 
in the same rank of proximity, the same intorost in another part of 
the same farm, -where the words of the two devises are different: 
the more natural conclusion is, that, as his expressions are varied, 
thGy were, altered because his intention in both cases was not the 
same. 

Again, in Doe d. Ellani v. Westley (/#), where a testatrix gave WonU en- 
.soveral pecuniary legacies, prefacing each bequest with tho word ^odifjnn^ 
Item . "Item” she devised a messuago to J. E., and after his estate of de- 
decease to his son. She then proceeded as follows : " Item, I tended^ 6 *" 
give and bequeath unto M. W. all that my messuago or dwelling- 
house wherein I now dwell, with tho garden, and all the appur- 
tenanoes thereunto belonging ; and I also give unto the said 
M. W. all my household goods and chattels, and implements of 
household within doors and without, all for her own disposing, free 

(A) 4 B. & C. R. 667 ; [see also Anon. , Whiteacre” (not repeating tho devisee’s 
Moo. 62; Gower y. Towers , 26 Beav. 81. name and the verb of gift), gives G. tho 
But it is said a devise thus, “I give fee in Whiteacre; per Levinz, J., 1 Mod. 

Blookacre to C. and his heirs, and also 130. 

J. — VOL. I. 


K 1C 
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chapter xvi, mil, and pleasure, immediately after my decease;” it was held, 
that the words in italics wcro confined to the last section of the 
clause, and consequently that the devisee took only an estate for 
life in the messuage. [And in Be Windt v. Be Windt ( i ), where 
a testator devised his estates in N. to his nephow A. for life, and 
after his death to his sons in tail lawfully begotten ; and in the 
event • of his or their death without sons lawfully begotten, the 
testator left tho said estates to his cousin B., and after his death 
to his sons lawfully begotten, beginning with the elder . It was 
hold that these four words applied to the latter limitation only, 
and not to the limitation to tho sons of A., who consequently 
took as tenants in common. 

—-nor words Again, in Walker v. Tipping (k) where, amongst several 
i^unims mg legacies of 300/. each to the testator’s grancl-nephews, some of 
which were directed to bo paid at particular ages, and others to 
be sunk in annuities for the lives of the respective legatoes, there 
occurred two bequests as follows : “ J. W., 300/. annuity for life.” 
“ Martha — , 300/., an annuity for life.” Sir G. Turner , V.-C., 
hold, that ho could not read these bequests as if they were gifts 
of sums of 300/. to be sunk in annuities for tho lives of the 
legatees, but must understand them in their plain and obvious 
sense as giving annuities of 300/. 

Name of Tho same principle is applicable to the objects of a devise. 

Thus, in Clarke v. Clenmcns (/), where a testator bequeathed 
conjecture. legacies to “my brother A.,” “my sister B.,” “the widow of 
my lato brother C.,” and “the eight children of D.,” and gavo 
the residue of his estate to X. for life, and after her death, “in- 
trust for the said A., B., and O., and the eight children of the 
said I).,” it was hold by Sir it. Malins, V.-CL, that tho testator 
never intended to give a share of the residue to O., for he had 
already referred to him as dead at tho date of the will ; it was 
clear, therefore, that he had made some mistake, and it was 
highly probable that ho intended to have given the share to C.’s 
widow, but as this intention was not certain, the Court could not 
make tho addition needed to effectuate it (m). 

[(•) L. R., 1 II. L. 87. personal ornaments;” Lord Lang dale, 

(k) 9 Hare, 800. But it is difficult M. It., held that A. was entitled to all 

to overcome tho impression that tho the testator's household goods, &c., and 

boquosts in question were elliptical. Sco not those only which were at his house 

JVxllis v. Carlois , 1 Beav. 180, where nt M. As to tho force of the word 

a testator gave to A. his “carriages, “item,” or “also,” see Hopewell v. Ac- 

horses, &c., and chattels in and about land, 1 Salk. 239: of tho word “likc- 

his house at M. ; and also his household wise,” Vaylor v. Pegg, 24 Beav. 105. 

goods and furniture, pictures, plate, (/) 30 L. J. Ch. 171. 

&c., and likewise his watches and ‘ Note, however, that the words 
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[Still less con the words of a devise contained in a will be chapter xvi. 
extended to modify the effect of an independent devise contained 
in a codicil («)]. 

But where a testator divides his will into sections, numerically Effect, wliero 
arranged, and in some instances places the words of limitation at 
the end of each section, it seems, they will be considered as appli- cnliy ur- 
cable to the several devises contained in that section, and not bo ia,ltfod * 
confined to those in immediate juxta-posifion. As, in Fenny d. 

Colling s v. Ewexteice (o), wlicro a testator devised, “ first,” to his 
wife, all his household goods, &o., to her and her heirs for ever ; 
also, he gave to his wife throe cow commons, to her and her heirs 
for ever. " 2 nelly” To his two nephews, J. and T. 0., all that 
piece of land called P. ; also, ho gave to his nephews, J. and 
T. 0., all that piece of land called L., to be equally divided 
between them as tenants in common, and lo their .several heirs and 
assigns for ever . “ 3 reify” as follows : “ I give unto my nephew 

J. I), all that my house and premises at P., in the occupation of 
R. ; I also give unto my nephew J. D. all that my land in the 
parishes of P. and A., in tho occupation of J. T. to him my saiel 
nephew J ’ D., lm heirs and assigns for ever” The question was, 
whether the words of limitation in tho last do vise applied to tho 
lands in the occupation of R., or were confined to those imme- 
diately preceding, i. e. in tho occupation of J. T. ; and it was hold 
that they applied to both. Lord Ellenhorougli said, “ If it had not 
been for the numerical arrangement, tliero might have been somo 
difficulty, but that removes it. It seems clear, from the context, 
that both in the second and third clause, the testator, by reserving 
to the close of tho entire sentence tho words of limitation, meant 
to accumulate and comprehend within those words all that lie 
had disposed of in the preceding parts of tho sentence.” 

II. As to the Transposition of Words and Clauses. — It is quite Words may bo 
clear that, where a clause or expression, otherwise senseless and 
contradictory, can be rendered consistent with the context by 
being (p) transposed, the Courts are warranted in making that 
transposition. 

[“ the said” confined the choico to those (») Hiss v. Smith, 2 II. & N. 105; 
previously mentioned, that C. was con- Crimson v. Downing, 4 Drew. 132.] 
fcssedly out of tlic question, that all ( 0 ) 4 M. & Sol. 58; [see also Child 
tho others wore correctly re-named ox- v. Eh worth, 2 D. M. & (4. 079 ; Gordon 
ccpt (Vs widow and X. (on whoso v. Gordon , L. It., 5 II. L. 282 (where 
death the disposition was to take effect), several clauses began, each with the 
and that between these two there could words “as to”)], 
scarcely oxist a judicial doubt. (p) See Green v. Dayman, 2 Ch. Cas. 

kk2 



500 


TRANSPOSING WORDS. 


chapte r xvi. Thus, where (q) A. devised all that his messuage, dwelling- 
Infltaiicos of house, or tenement, with all lands, hereditaments, and appur- 
transposition. f; enances thereto belonging, situate in Blythbury, in the parish of 
M. R. y then in the occupation of T. W., oxeept one meadow, called 
Floodgate Meadow ; and it appeared that T. W. was in posses- 
sion of the messuage, and a small part only of the lands in Blyth- 
buiy, and not of Floodgate Meadow ; it was held, that the words 
“now in the occupation of T. W.” might be transposed and applied 
to the dwelling-houso according to the fact, which would render 
the whole consistent; whereas, without this transposition, the ex- 
ception of Floodgate Meadow was senseless and nugatory, as it had 
never been in the occupation of T. W. The effect consequently 
was, that the devise extended to all the lands in Blythbury, except 
Floodgate Meadow, whether in the occupation of T. W. or not. 
Words trans- So, where (r) the devise was in the following words: “I devise 
pUomco^dS 1 " Diy hereditaments in Standon unto my sister Elizabeth Thorley 
context. and to her daughters Ann Shaw and Frances Thorley, their heirs 
and assigns, equally to bo divided between and amongst them, 
share and share alike, as tenants in common, and not as joint 
tenants, for and during the life of my said sister Elizaleth Thorley; 
and from and immediately after her decease, then I devise the 
said third part of the aforesaid hereditaments so devised to my said 
sister for life as aforesaid , unto her said two daughters Ann Shaw 
and Frances Thorley, their heirs and assigns for ever, equally to 
be divided between them, share and share alike, as tenants in 
common, and not as j oint tenants.” It was contended, that under 
this devise the daughters of the testator's sister took estates pur 
autre vie for the life of their mother concurrently with her as 
tenants in common ; and as to one-third with ‘remainder in fee to 
the daughters, leaving the reversion in fee in the other two-thirds 
undisposed of ; but it was hold, that the daughters took estates in 
fee in the entirety expectant on tho decease of their mother. Lord 
Ellenhorough said, “ The testator has thrown together a heap of 
words, the sense and meaning of which he did not clearly appre- 
hend; but although the language of this will is confused, and the 
words are scattered in such a way, as, if taken in the order in which 
they stand , they do not convey any meaning; yet, in favour of com- 
mon sense, we may take the liberty of transposing them, accord- 

10; Sparks v. Purnell , Hob. 75 ; Cole v. 201.1 

Rawlinson, 1 Salk. 236; Past v. Cook, 2 (a) Marsha II v. Hopkins, 15 East, 309. 

Ves. 32 ; Duke of Marlborough v. Lord (r) Doe d. Wolfe v. Allcock , 1 B. & 

Oodolphin, ib. 74 ; [Gibson v. Lord Mont- Aid. 137. 
fort, 1 ib. 490; Mohun v. Mohun , 1 Sw. 
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ing to that order which we may fairly suppose the testator would CHAPTER XVI. 
wish to have adopted, and by which we can best effectuate his 
intention. The labour of the argument lias been, to make tho 
testator dispose of only one-third of his estate, and thereby to 
compel an intestacy as to tho remainder ; whereas, his meaning 
evidently was to dispose of tho whole.” 

That this construction accorded with the intention of tho tcs- Observations 
tator, is highly probable ; and if, as suggested, tho words taken V ’ 

in the order in which they stood did not convey any meaning, 
tho established rules of construction clearly authorized tho trans- 
position. But the difficulty was in saying that the words were 
unmeaning in their actual order; for it is submitted, that the will, 
read in that order, contained a clear and express devise to the 
three devisees for the life of tho mother, remainder as to one- 
third to the two daughters in fee ; and had the testator deliberately 
intended to confine his dispositions to those estates, ho could 
hardly havo expressed himself in more technical or formal lan- 
guage. The construction indeed was apparently absurd, but let 
it be remembered that the absurdity of a disposition, if unequi- 
vocally expressed, is no objection to its receiving a literal inter- 
pretation (#). However, tho caso was prqfcm'illy decided upon 
the principle before laid down, and may, therefore, properly be 
treated as an authority in favour of that principle (/). 

Another case of transposition sometimes occurs, where a tes- Transposition 
tator has devised lands at A. to 13., and lands at C. to 1)., and it ^ divi!^^ 
appears by the fact of tho limitations of each devise being exactly 
applicable to tho testator’s estate in the lands comprised in tho 
other, and other circumstances, that ho has, in each instance, 
placed the dovised estate in the position intended to have been 
occupied by the other. 

As where (u) J. H., — having an estate in tho county of Mon- 
mouth, of which he was seised in feo to his own use, and another 
estate in the county of Radnor, of which he was also seised in 
fee subject to the trusts of his marriage settlement, (by which ho 
had covenanted to convey tho lands to tho use of himself, re- 
mainder to his wife for life, remainder to his first and other sons 
in tail), both which estates had formerly belonged to an uncle, 

(#) Masonv.Rubhmn, 2S. &St. 295. to the mode of enjoyment during tho 

[(f) But llolroyd , J. f while concur- life of E. Thor ley, without affecting tho 
ring in the decision, rested his judg- quantity of estate to be taken by tho 
ment on tho ground that the 'words devisees.] 

“equally to bo divided** down to “Eli- («) Moseley v. Massey , 8 East, 149; 
zabethThorley,*’ might be read as in a [conf. Doe d. Chevalier v. Uthwaite t 8 
parenthesis, aud so made to refer only Taunt. 306, 3 B. & Aid. 632.] 
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ciiapteb xvi. and como to him, the one by descent, the other by purchase from 
another co-heir of his uncle, — by his will, reciting that he was 
seised in fee of a messuage and lands at L., in the county of 
Radnor , and of a moiety of a messuage in the parish of 0. 11., 
in the county of Radnor , and that he was also seised of the re- 
version in fee, expectant on the death of his wifo, and of his son 
without issue, of lands in the counties of Monmouth and Northum- 
berland , (whereas the settled lands wero in Radnorshire, and 
those in Monmouthshire and Northumberland were absolutely 
his own,) devised his said estate in the said county of Radnor to 
his wifo for life, remainder to his only son for -life, remainder 
to his (the son’s) sons and daughters in tail, in strict settlement, 
remainder to his own daughter, &c., and devised the reversion of 
his said estates in the said county of Monmouth, after the deaths 
of his wife and only son without issue , to his daughter, &c. The 
will moreover referred to the lands devised as part of the estate 
of his late uncle. It was held that, comparing the dovising 
clause with the recital and the facts, sufficient appeared to ascer- 
tain, beyond a possibility of doubt, that the devisor had made a 
mistako in the local description, and that his intent was to pass 
the present interest of his estate in fee in possession, which was 
in the county of Monmouth, and the reversion of his settled 
estate in tho county of Radnor, although ho had misdescribed 
their respective local situations. 

Transposition [It seems therefore that ? although tho words as they stand are 
not absolutely* senseless or contradictory, transposition will be 

intent. mado if it be required to effectuate an intention clearly expressed 
or indicated by the context. Eden v. Wilson (z) is an instruc- 
tive example of this doctrine. A testator devisod his estates to his 
daughter for life, remainder to her first son R. for life, remainder 
to his first and other sons successively in tail, remainder to her 
second son J. for life, with like remainder to his sons in tail, 
with remainders to tho daughter’s third, fourth and other sons 
in tail ; and with a proviso shifting the estate from any son who 
might become entitled to the D. estates under the will of the 
late D. (by which those estates were entailed on the second and 
younger sons) ; “provided always that if my said daughter shall 
have no issue male of her body living at her death, or no such 
issue male as shall be entitled, by the true meaning of this my 
. will, to my real estates hereby limited, then and in either of 
those cases, I devise the said real estates to all the daughters of 
[(*) 1 Ex. 772, 14 Q. B. 256, 4 H. L. Ca. 267. 
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[tho body of my said daughter living at her death as tenants 
in common and their heirs respectively, with cross remainders 
amongst them in caso of any one or moro of them happening to 
die under twenty-one and without issue, and if there should bo 
but one such daughter living at my said daughter’s decease and 
no issue of any other daughter then in being, then to such only sur- 
viving daughter and her heirs, but if any such daughter shall 
die in her said mothers lifetime leaving issuo” such issuo to 
take their parents’ share, “ and in case my said daughter shall 
have no issuo of her body living at her death” then over. At 
the death of the testator’s daughter her two sons It. and J. were 
living, besides several daughters ; but both sons afterwards died 
without issuo, and it was contended that the second of the two 
cases “ in either of ” which tho limitation to the daughters was 
to take effect had thus happened : but it was held in D. P. upon 
the whole proviso that tho estates limited by it wore not designed 
as a more continuation of the previous limitations (to which they 
did not fit on), but were intended to take effect, if at all, at tho 
daughter’s death in favour of persons then living, and that to 
effect this the words “ living at her death” in the introductory 
passago must be read in connection with tho verb “ have,” not 
with the words “issuo male of her body,” and so made to run 
through both branches of the proviso. In other words, the ex- 
pression “living at her death” was transposed and read as if it 
came immediately after tho verb “have.” It was not, however, 
a limitation cutting down the previous devise, but a remainder 
contingent on the determination of that devise in a particular 
manner.] 

The same principle, too, is applicable to tho objects of a de- 
vise; for it has been held, that, wliero (//) a testatrix, having two 
nieces, Mary who had never been married, and Ann who had 
been married and was dead leaving two children, bequeathed 
one moiety in a certain portion of her property to the children of 
her niece Marifa and the other moiety to her niece Ann; it being 
evident that the bequest to the children of Mary was intended 
for the children of Ann, and that to Ann for Mary, the Court 
corrected the mistake. 

III. As to changing Words . — To alter the language of a tes- 
tator is evidently a strong measure, and one which, in general, 
is to be justified only by a clear explanatory context. It often 

(y) Brad win v. Harp nr, Aml>. 374. 
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read leaving 
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“ Fourth’* 
read “fifth.** 


happens, however, that the misuse of some word or phrase is so 
palpable on the face of the will, as that no difficulty occurs in 
pronouncing the testator to have employed an expression which 
does not accurately convey his meaning. But this is not onough : 
it must bo apparent, not only that he has used the wrong word 
or phrase, but also what is the right one (s) ; and, if this be 
clear, the alteration of language is warranted by the established 
principles of construction. Doe v. Gallini (a) affords an apposite 
examplo of such a correction of phrase. The testator, after de- 
vising estates for life to his children, and, in caso of the death of 
any of them, to their respective children living at their decease, 
for life, proceeded thus : “And from and after the decease of all 
the children of each of my said sons and daughters without issue, 
I givo and devise the estate or ostates to them respectively limited 
as aforesaid, unto and among all and every the lawful issue of 
such child or children during their lives as tenants in common, 
and to descend in like manner to the issue of my said sons and 
daughters respectively, so long as there shall be any stock or 
offspring remaining.” It was contended that the word “all” 
was to be changed into “any,” and the words “without issue” 
to be read “ leaving issue,” in order to render the language of 
the will sensible and consistent with the contoxt ; and the Court 
did not hesitate in. adopting this construction, though the -point 
was not the main subject of discussion in tho caso. 

[So, in II art v. Talk (£), where a testator’s general intention 
appeared by the will to bo to make an equal distribution of his 
property, (which ho described in seven different schedules,) 
amongst his seven children; and he subjected the properties 
comprised in the seven schedules to mortgage debts in such a 
manner, that, if in a particular clause, the words “ fourth sche- 
dule” were read literally, not only would the entire plan of the 
will, as indicated above, be frustrated, but the payment of the 
debts in the manner provided by the will would become impos- 
sible ; Sir J. JT. Bruce and Lord Cranworth , L.JJ., held that they 
were warranted in reading the word “ fourth” as meaning “ fifth,” 

3 z) Taylor v. Richardson , 2 Drew. v. Edridge, 1 Sim. 173; Pasmore v. 

Huggins, 21 Boav. 103, (where “fu- 
(«r) 5 B. & Ad. 02 1, 3 Ad. & Ell. ture” might, it seemB, have been read 
340, 2 Nev. & M. 619, 4 Nov. & M. “former**); Re Ray lies 1 8 Trust, 17 Sim. 

S93. [And see Jarman v. Vge, L. R., 178, (where “ are*’ was interpreted in 

2 Eq. 784 (“all” admitted to mean a future sense) ; Taylor v. Creagh, 8 Ir. 
“any”). Ch. Rep. 281, (400/. read 500/.) ; com- 

(b) 2 D. M. & Q, 300; and see pare Thompson v. Whitelock, 5 Jur. 
Philipps v. Cluimberlaine, 4 Ves. 60 ; N. S. 991.] 

Rent v. Pepys, 6 Mad. 350 ; Bmgough 
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[wlich the context showed was the change required to render the chaptbb xvi. 
will consistent.] _ 

The changing of words, however, has most frequently occurred 
in regard to expressions, which, in common parlance, arc often 
used inaccurately ; as the word “severally” for “respectively,” “Several” 
of which we have an instance in Woodstock v. ShiUito (r), where u J cd in 8 ” lse 
a testator gave the interest of a fund to his wife for life, and after 
her death to such of his four daughters as should bo then living, 
in equal shares, during their respective lives ; and from and after 
the several deceases of his four daughters, he gavo one-fourth of 
the capital to their respective children. One of tho daughters 
died before the widow, leaving a child. Tho surviving daughters 
claimed to be entitled to the entire fund, under the express gift 
to the daughters living at the decease of the testator’s widow ; 
but Sir L. Shadtcell , Y.-C., hold, that the words “ from and after 
the several deceases of my said daughters,” were to bo construed 
“ from and after the decease of my daughters respectively.” “ It 
was clear,” he said, “tho testator meant to give to the childron 
the share of their mother on her death.” 

But by far the most numerous class of cases, exhibiting the “ Or,” 
change of a testator’s words, are those in which the disjunctive into 

“ or” has been changed into the copulativo “and” and vice versa. 

It is obvious that these words are oftei^ used orally without a 
duo regard to their respective import ; and it would not be diffi- 
cult to adduco instances of the inaccuracy, even in written com- 
positions of some note ; it is not surprising, therefore, that this 
inaccuracy should have found its way into wills. Accordingly 
we find that tho Courts have often been called upon to rectify 
blunders of this nature : so often, indeed, as to have swelled the 
coses on the subject into a mass requiring much attention and 
disorimin&tive arrangement, in order to deduce from them any 
intelligible and consistent principles; and, in performing this 
task, the liberty must bo taken of sometimes referring tho cases 
to principles not distinctly recognised by the judges who decided 
them. 

It has been long settled that a devise of real estate to A. and In tho case of 
his heirs, or, which would be the same in effect, to A. indefinitely, ev^ToTdoath 
and in case of his death under twenty-one, or without issue, over, undertwenty- 
the word “or” is construed “ and,” and, consequently, the estate out’issuT^" 
does not go over to the ulterior devisee, unless both the specified 
events happen. 


(e) 6 Sim. 416. 
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One of tho earliest authorities for this construction is Soulle v. 
Oerrard (cl ) ; where a testator, having four sons, devised lands to 
Richard, one of his sons, and his heirs, for ever ; and if Richard 
died within the age of one-and-twenty years, or without issue, 
then, that the land should remain to his other three sons. Richard 
died under age, leaving issue a daughter. It was held, that in 
the event which had happened, the devise over to the three sons 
had failed ; for, that by tho words and intent, it was not to com- 
mence unless both parts were performed, and that it was “ all one 
as if tho disjunctive or had boon a copulative.” 

Tho ground for changing tho testator’s expression in theso 
cases is, that as, by making tho event of the devisee leaving issue 
a condition of liis retaining tho estate, he evidently intends that 
a benefit shall accrue to such issue through their parent, it is 
highly improbable that ho should mean this benefit to dopend 
upon the contingency of the devisee attaining majority ; while, 
on the other hand, it is very probable that the testator should 
intend, in tho event of the devisee dying under age leaving issue, 
to give him an estate which would devolve upon tho issue ; but 
that, if he attained twenty-one, (tho ago at which he would ac- 
quire a disposing competency,) ho should take the estate abso- 
lutely, i. e. whether he afterwards died leaving issue or not. The 
change of or into and, therefore, substitutes a reasonable for a 
most unreasonable scheme of disposition. 

And though it has generally happened that the subject to 
which this ride of construction has been applied is real estate, 
yet the ride is equally applicable (as tho reason of it evidently is) 
to bequests of personalty ; and, therefore, in the case of a legacy 
to A., and in case of his death under age or without issue, to B., 
it is not to be doubted that A. would retain the legaoy, unless 
he died under age and without leaving issue at his decease. 

And, of course, it would be immaterial that the original be- 
quest was expressly made contingent on the legatee attaining 
maj ority . As in Mytton v. Boodle (e ) , where a testator bequeathed 
5,000 L to A. if he attained twenty-one ; but if he should not 
attain that age, or die without leaving issue, then over. It was 
held, that A., on attaining twenty-one, was absolutely entitled. 


(rf) Cro. El. 626 ; S. C. nom. Soiccll 
v. Garrett , Moore, 422, pi. 690; Price v. 
Hunt, Pollox. 646 ; Darker v. Suretecs, % 
Str. 1176; Walsh v. Peterson , 3 Atk. 
193 ; Doe d. Bnrnsall v. Davy, 6T. R. 34 ; 
Fairfield v. Morgan, 2 B. & JP. N. R. 38; 


Eastman v. Baker, 1 Taunt. 174 ; Bight 
v. Dag, 16 East, 67 ; see also Doe d. 
Herbert v. Selby, 4D. & Ry. 608, 2 B. 
& Or. 926 ; \Morratt v. Sutton , 1 Phill. 
651]. 

(e) 6 Sim. 467. 
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In this case (f) the expression which raised the question in cjiatter xvi. 
the will was repeated in the codicil — a circumstance which was 
considered (and it is conceived rightly) not to indicate that it 
was used advisedly. 

And the same construction obtains where another event is Gift over in 
associated with the dying under ago and without issue, as in the miuo- 
case of a devise in fee or bequest to A., with a gift over in case ntyunmar- 
of his dying during minority unmarried, or without issue (y) ; "utiSue! 
and that, too, though the copulative “ and” is found in company 
with the disjunctive “ or” in the same will, indeed, in this very 
sentence. As in Milos v. Dyer (//), where the bequest was to A. 
for life, and after her decease to her children on their attaining 
twenty-one ; and in case they should dio in the lifetimo of A., 
or under twenty-one, ami without leaving issue, then over, it 
was held that the interests of the children were not divested 
unless the tlireo events happened. 

It is obvious that the ground for changing or into and exists 
a fortiori where children or issue arc tho express objects of the 
prior gift ; as where (/) there is a devise to a person when ho 
attains twenty-one, for life, remainder to his children (tho devise, 
in the case referred to, was to tho sons successively and tho 
daughters concurrently), in tail, with a devise over if he die under 
twenty-one or without children . 

It would seem that tho principle in question applies to every Suggested cx- 
caso where the gift over is to arise in the event of the preceding of tho 
devisee or legatee dying under prescribed circumstances, or leav- 
ing an object who would, or, at least, who might take a benefit 
derivatively through the devisee or legatee, if his interest re- 
mained undivosted, and to whom, therefore, it is probable the 
testator intended indirectly a benefit, not dependent upon the 
circumstance of the devisee or logatce dying under tho pre- 
scribed circumstancos or not. In this point of view it would 
seem to bo immaterial whether tho dying is confined to minority, 
or is associated with any other contingency, as in tho case of a 
gift to A., and if he shall die in the lifetime of It. ou without 

[(/*) And in Framlingham v. Brand t or not. Tho defendants could not suc- 

inf.jf cecd unless it was, and it could be so 

(g) Framlinghaviv. Brandy 3 Atk. 390 ; only by adopting Lord Hardwkkc's 

[see Doe y. Cooke> 7 East, 269, post]. “ construction ” in Broirmword v. £d~ 

(A) 6 Sim. 436, 8 Sim. 330. ward* (post, 509) : reading or as and 

(*) Masker y. Sutton , 9 J. B. Moo. 2, 1 was insufficient : and tho Court certi- 
Bing, 601 . [But the only question there ned against them. And see now Cooke 
wub whether tho remainder was vested v. Mirchouse , 34 Bcav. 27, post, 612.] 
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issue (k), [or die without issue or intestate (/),] then over; or 
whether the ovent is leaving issue or leaving any other object 
who would derive an interest or benefit through the legatee, if 
his or her interest was held to be absolute, as a husband or wife. 

Thus, where (m) a testator bequeathed the residue of his per- 
sonal estate to his daughter, her executors, &c., with a proviso, 
that in case his daughter happened to die under twenty-one, or 
without leaving any husband living at her death, then he gave 
several legacies, all which he directed to be paid within twelve 
calendar months after his decease, in case of the death of his 
daughter under age as aforesaid; and in such case he gave the 
residue to other persons — Sir W \ Grant , M.E., held, that “ or” 
was to be read “ and,” and that the expression " under age as 
aforesaid ” meant not leaving a husband. 

The cases under consideration, perhaps, may seem to form an 
exception to the rule that words, unambiguous in themselves, 
are not to be rejected or changed on account of their unreason- 
ableness ; but as this construction has obtained so long, is con- 
fined to a particular expression, and that expression one which 
is often used indiscriminately with the substituted word, there 
does not seem to be much danger in this seeming latitude of 
interpretation ; but it should, if possible, be made to rest upon 
some solid principle, fixing definite limits to its application. 
The cases, it is conceived, in effect though not professedly, 
warrant us in stating that principle to be (as before suggested), 
that where the dying under twenty-one is associated with the 
event of the devisee leaving an object who would, if the devisee 
retained the estate, take an interest derivatively through him, the 
copulative construction prevails ; though it is by no moans equally 
clear that the rule is confined to such cases. 

Lord llardwicke , in Brownsword v. Edwards (n), expressed an 
opinion, that the construction in question was not applicable to 
estates tail, [on the ground that there was no occasion for it ; 
since an estate tail was capable of a remainder, and the words 
might, by an “ easy construction,” be read as such ; so as to 
secure the estate to the issue, if any, and yet give effect to the remain- 
der in case the issue failed at any time . At the present day the 

(it) Wright v. Kemp, 3 T. B. 470, [a see Incorporated Society? .Richards, ID. 
case on a transaction inter vivos ; Dean & War. 283; Oreated v. Qreated, 26 
v. Korneys, 9 East, 366 ; Doc d. Knight Bcav. 621.1 

v. Ghaffey , 16 M. & Wole. 656. (#t) Weddell v. Mundy, 6 Ves. 311. 

(1) Green v. Harvey, 1 Hare, 428 ; (») 2 Ves. 249. 

Beachcroft v. Broome, 4 T. B. 441 ; and 



CHANGING WORDS. 


509 


[Court follows Lord Hardmcke in declining to change “ or ” into chapter xvi. 
“ and ” (or the contrary) where the prior estate is in tail, hut 
rejects the “ construction ” upon which alone his opinion was 
based. The course of decision deserves attention. In some of 
the cases, it will be seen, the gift over was if the tenant in tail 
should die under twenty-one or without issue, in others the con- 
junction “and” was used.] 

In Browmword v. J Edward* (o), tho devise was to trustees and Xromwcordy. 
their heirs to reoeive the rents until A. should attain twonty-ono; £{fu ' ard8 - 
and if he should live to attain twenty-one or have issue then to 

A. and the heirs of his body ; but if A. should die before twenty- 
one and without issue, then in trust for B. [in like manner, with 
gifts over in tho like words to other branches of testator’s family; 
and for want of such issue to his own right heirs]. A. and B. 
wore tho testator’s illegitimate son and daughter, [but for tho 
purposes of tho argument were taken to be legitimate]. A. at- 
tained twenty-one and died without issue, [and it was argued 
that the gift to B. had failed, only ono of tho two events upon 
which it was limited having happened. But Lord Ilardtrirkc hold 

B. to be entitled. He said “ There is no necessity in this case to 
transpose or supply material words ; but there is a plain natural 
construction upon these words, viz. if A. shall happen to die 
before twenty-one, and also shall happen to dio without issue ; 
which construction plainly makes the dying without issue to go 
through the whole and fully answers the intent, which was in that 
manner. Had the first devise been to A. and his heirs this con- 


struction I believe could not be made ; for whero there is such 
a contingent limitation I do not know that the Court has changed 
heirs into heirs o£ the body to make it so throughout. But much 
stronger constructions than this have boon made in devises : as, 
in a devise to one and his heirs, and if he should die before 
twenty-one or without issue, the Court has said it was not the 
intent to disinherit the issue, and therefore or shall be construed 
and; but if the first limitation had been in tail there would be 
no occasion to resort to that, but the Court would make tho con- 
struction I do now ” (showing that, whethor the word of the will 
was and or or, he thought some “construction” equally necessary), 
“ viz. if he dies without issue before twenty-one then over by way 
of executory devise ; if he dies without issue after twenty-one, 
when the estate had vested in him, it would go by way of re- 
mainder: an estate tail is capable of a remainder, and it is 


(o) 2 VeB. 249. 
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Woodward v. 
Glasbrook. 
Devise over if 
devisee in tail 
should die un- 
der twenty- 
one or unmar- 
ried. 


Doe v. Jemp. 

“ And” not 
changed into 
“or,” in limi- 
tation over 
after nn estate 
tail. 


Mortimer v. 
Hartley . 


[natural to expect a remainder after it. It is contrary to his in- 
tent to let in this remainder to the right heirs to defeat all the 
intermediate limitations to his family.” 

A stricter adherence to the letter was preserved in the earlier 
case of] Woodward v. Glashrooh (0), where a testator devised a 
house to his sons, James and Thomas, and the heirs of their 
bodies, in equal moieties, and devised other houses to his other 
children in like manner ; and provided, that if any of his said 
children should die undor twenty-one or unmarried (p) 9 the part 
or shore of him or her so dying should go to the survivors ; and 
it was held by Holt, C. J., that the shares of two of the children 
dying unmarried, though they attained twenty-one, went to the 
devisees over. 

In Doe d. Usher v. Jessep (q), where A. devised to trustees and 
their heirs, in trust for his natural son J. and the heirs of his 
body, and if J. should die before he attained his age of twenty- 
one years, and without issue, then over. J. attained his majority, 
but died without issue. It was contended, on [a mistaken view] 
of Brownsicord v. Edwards , that “ and” was to be read or, which 
would, in the event that had happened, give effect to the devise 
over ; but Lord Ellenloroagh , though he admitted tho cases to 
be very similar, (tho only distinction being that the limitation 
over in the cited case was in favour of a daughter, who, without 
such a construction as was thero put upon tho word “and,” would 
have been without a provision) [which is a distinction without a 
difference (r)], decided that tho word was to bo taken in its 
literal sense. 

[Again, in -Mortimer v. Hartley (#), where the testator devised 
lands to John and Ann successively in tail (tf), #nd “if it should 
please God to take away both Ann and John under age, or 
without leaving lawful issue” then ovor to X. Ann died under 
age and without issue, and John died without issue, but not 
under age. On a case from Chancery the Court of Exchequer 
refused to read “ or ” as “ and,” and held that the devise over took 
effect. Parke , B., in delivering the judgment of the Court, said, 
“If wo abide by the words of tho will, it is possible we may dis- 

( 0 ) 2 Vern. 388. erroneously), that tho first devisee had 

(p) Not “without issue.” But “un- an estate tail, 
married” equally involves the ex tine- [(r) 6 H. L. Ga. 84, 85, 96. 

tion of the estate tail. (#) 6 Exch. 47, 3 Do G-. & S. 316. 

(0) 12 East, 288 ; seo also Soulle v. (t) The Court of G. B. hold upon the 
Gerrard , Cro. El. 525 ^stated ante, p. same will that the prior devise gave 
606), where it was considered (though, a fee, and then they road “or” as 
according to subsequent authorities, “mid,” 6 C. B. 819. 
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[appoint what we may conjecture to havo boon ono intention of chapteb xvi. 
the testator, because it is a reasonable intention to entertain, that 
is, to give a benefit to the issue if their parents should die under 
age, but we are sure of carrying into effect a manifest and de- 
clared intention of tho testator to give the remainder over to X. 
on the determination of tho estate tail : on tho other hand, if wo 
change ‘or’ into ‘and 5 for the purpose of effecting the conjectured 
intention to give a benefit to tho issuo on tho death of their parents 
respectively under age, wo defeat the clear and manifest intention 
to give the remainder to X. on failure of tho issuo of John and 
Ann, and cause an intestacy as to that remainder, a circumstance 
which ought to bo avoided.’’ If tho first devise had been in feo 
simple he admitted the authorities would havo required tho change ; 

“ but as none of tlio authorities apply to an estate tail and wo 
have Lord Hard inches high authority for distinguishing such a 
case, we think wo ought to do so, and abide by the ordinary 
sense of tho words. If ant/ change .should he made , the one which 
would bo most likely to effectuate the intent of the testator would 
bo to read the words as if they had been ‘ if it should pleaso God 
to tako away both J ohn and Ann under ago or at any time without 
issue.’ By so reading them tho issue would tako if their parents 
died under ago and X. succeed on the determination of tho es- 
tato tail. But if this cannot he done wo think we should make no 
change at all.” 

But this was exactly tho change which tho Court had “ Lord 
Hardwicke's high authority” to make. Whether it was made or 
not, the result, as it happened, was tho same ; for in either case 
the gift over took effect 'without disappointing any issue. But 
if there had been any issuo they would have boon disappointed, 
and it seems strange to invoko Lord Hardtricke's authority for a 
conclusion which it was the declared object of his construction to 
avoid. When the case camo back to Chancery, Sir K. B nice, Y.-C., 
virtually adopted that construction, saying, “On the authority of 
Brownsword v. Edwards and Murray v. Jones (w) and other cases 
I am of opinion that the testator has but inaccurately expressed 
that ho disposed of everything after tho failure of tho limitations 
in the prior clauses, in whatever manner they might fail” 

It is evident, however, that this construction strikes out the 
words “under twenty-ono;” and in Grey v. rearson (/;), where Greyv. rear- 
the will was undistinguishablo from tho will in Doe v. Jessep 9 

[(tt) 2 V. &B. 313, stated post, Oh. L. worth and IVcnsleydak, diss. Lord St. 

(») 6 H. L. Ca. 61, by Lords Cran- Leonards . 
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oHAPTBBxvi. [the devise^ in tail attained twenty-one, but afterwards died 
without issue ; and it was held in D. P., following Doe v. Jessep , 
that the words must he taken literally, and that the gift over 
failed. It was admitted that whero lands were devised to one 
and his heirs with a gift over if he died under twenty-one or 
without issue, “or” was to be read “and;” it was too late to 
question the authorities which had so decided : but, it was said, 
those decisions did not govern a case where the first devise was 
in tail, with a gift over if the devisee died under age and without 
issue. The House refused therefore to apply those authorities 
to the case before it; and on the ground that Lord Hardmclcc's ' 
“construction” had not been uniformly adopted it rejected that 
also, deeming it to be somewhat forced and very unusual (a?). 

Modem authority, therefore, while it still distinguishes the case 
of an estate tail, deals with it on wholly different principles from 
those upon which the distinction was originally based. For (as 
we have seen) Lord Hardwicke never meant to read the words so 
as in any event to disappoint the issue ; whereas Mortimer v. 
iflfrtley and Grey v. Pearson will require both “or” and “and” 
to be strictly construed although the issue may be thereby dis- 
appointed. The readiness with which Lords Cramvorth and 
Wensleydalc accepted the distinction of an estate tail, while re- 
jecting the grounds for it, was plainly due to their disapprobation 
of the so-called speculative system of construction adopted in the 
old authorities ; and since Grey v. Pearson “ or” has been strictly 
construed even in the case (already mentioned as furnishing an 
a fortiori argument for changing “or” -into “and”) where children 
or issue were express objects of tlio prior gift : as, where (//) tho 
devise was to A. for life if ho should attain thirty-one, with re- 
mainder to his eldest son in fee, with a gift over if A. should die 
under thirty-one or not have a son. A. attained thirty-one bqt 
died without having a son, and it was held that the gift over took 
effect, for that “or” could not be construed “and.” Sir J, Bomilly, 
M.R., said he never knew of a case 1 where the change had been 
made for the purpose of defeating the will and creating an in- 
testacy. It will however be perceived that if A. had had a son 
and afterwards died under thirty-one the son would have been dis- 
appointed : for the construction could not properly depend on the 

[(#) Lord St Leonards, on the other understood the real nature of the case, 
hand, thought it “ easy and natural.” 6 H. L. Ga. 97. 

As to Doe v. Jessep he said it was hastily (y) Choke v. Mirehouse , 34 Beav. 27. 
decided and that the judges of K. B. As to Hasher v. Sutton , 9 J. B. Moo. 2, 
showed by their remarks that they mis- 1 Biog. 501, vide sup. p. 507, n. 
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[event. The literal construction however has not yet been tested 
by any case where such disappointment would have ensued. 

Of changing “and” into “or” in oases whero the previous 
estate is not in tail more will bo said hereafter.] To rotura for 
the present to the cases in which “ or” has been construed and. 
The argument for this construction is, of course, very strong 
where the effect of on adherence to tho words of the will would 
be to deprive the legatee of what was previously given to him 
in either of two alternate events, unless both events should 
happen, os in tho cose of a bequest to A. on his attaining thirty- 
* one' or marrying ; and in case he should die under thirty-one or 
unmarried, then over: in such a case “or” is necessarily con- 
strued and, in order to make the limitation over consistent with 
the terms of the prior gift (z). [So where property is given to 
a person in either of two events, and afterwards givon over in 
terms unless not only those two events, but an additional event 
also happens, Sir L. Shadwcll , V.-C., thought that, if it were 
necessary, the Court would read the word or as and (a). 

These decisions depended on tho inconsistency which, upofP* a 
literal construction, would have existed between the prior gifts 
and the executory gifts over. Where there is no prior gift this 
ground fails: so that a bequest to A. after the death of tes- 
tator’s mother or the socond marriago death or forfeiture of his 
wife, although the testator had made life-provisions for both his 
mother and wife, upon whoso death therefore a certain amount 
of the estate would be set free, was held to take effect imme- 
diately *on the death of the mother without waiting for tho 
second marriage death or forfeiture of tho wife.: in other words, 
the Court reftised.to read “or” as “and” (/>). And a similar 
observation must be made with reference to the opposite chango 
of “ and” into “ or” (c). 

Sometimes the general context or plan of the will calls for tho 
conjunctive construction in cases not easily reducible to any 
specifio head. Thus, in Long v. Dennis (d) 9 whero thero was a 
devise to A. for life, upon condition that if ho should marry 
with any woman not having a competent fortune, or without tho 


(s) Grantv. 2 Dow, 87; [Thomp- 

son v. Teuton, 22 L. J. Ch. 243; Collett 
▼. Collett, 35 Beav. 312, stated Ch. 
XXVII. b. 1. 

Gritnshawe v. Pickup , 9 Sim. 591 ; 




__ Miles v. Dyer, ante, p. 607 ; Law 
▼. Thorp , 25 L. J. Ch. 75, 1 Jur. NT. S. 
1082 ; Johnson v. Simcock , G II. & N. 6, 


J. — VOL. I. 


7 ib. 344 ; Bentley v. Mcech , 25 Bear. 
197 ; Hawkins v. Hawkins , 7 Sim. 173. 

(b) Jfawksworth v. Haicksworth , 27 
Bear. 1. 

(e) Sec Malden v. Maine , 2 Jur. N. S. 
206. 

(d) 4 Burr. 2052; see also Hicholls v. 
Tolley , 2 Vem. 388. 

L L 
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with gift over 
Oil non-hap- 
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or tho other. 


Where tliero 
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and on gene- 
ral context. 
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CHAPTER XVI. 


Gift to several 
objects alter- 
natively. 


Gift to A. or 
his children, 
road and. 


[consent of trustees, the estate should not vest ; the Court of 
K. ,B., considering that the testator meant to require the sanction 
of the trustees only in case A. married a woman without a com- 
petent fortune, and also that conditions in restraint of marriage 
were odious, held that the estate vested upon performance of 
either port of the condition ; that is to say, they read the word 
“or” as and. And in another case, where a testator be- 
queathed (e) the produce of real estate, after the cesser of certain 
life-estates, to J. A. for life, and after his death to his eldest 
son for life, “ and to remain entailed on the eldest son descended 
from J. A. and his posterity from one generation to another for 
ever: hut in case of death or want of issue from the said J. A.,” 
then over: Sir L. Shad well, V.-C., read the will as if it had been 
“ in case of death and failure of issue,” so as to agree with the 
general intent collected from the context, that all the descendants 
of J. A. were to take in succession.] 

Where there is a gift to two objects or classes of objects al- 
ternatively, the ambiguous use of the disjunctive “ or” occasions 
mxrch perplexity. Sometimes, as we have seen, the gift has been 
held to be void for uncertainty (/) ; but moro frequently, in such 
cases, the word has boon changed into and. As in Richardson 
v. Sprang (</), where a testatrix bequeathed money in trust for 
such of her daughters or daughters’ children os should be living 
at her son’s death — it was held, that the children, as well of the 
living as of the deceased daughters, came in for their shares, the 
word “or” being read and. 

So, in Reward v. Brooke (//), whero the bequest was to L. for 
his life, and after his decease to the nephews and nieces who 
should be then living, as well on the side of .the testatrix’s late 
husband as of her own, to wit, A. or her children, and B. or his 
children, and C. or his children, and D. or his children, 'and E. 
or her children, share and share alike. Of these five persons 
four died in the lifetime of L., three without issue and one 
leaving two children. The other was living and had no ohild. 
Sir L . Kenyon , M. It., was of opinion that the word “ or” must 
be considered as if it had been and , for that otherwise he must 
either adopt the argument that it meant to substitute the 
children of each nephew and niece who should happen to die, in 
the room of their father or mother, for which he saw no suffi- 
cient ground, or he must say that the clause was so uncertain 

[(e) MonMouse v. Monkhome , 3 Sim. (/) Ante, p. 372. 

119; see also Hate foe v. Jialdicin, 9 iff) 1 P. W. 434. 

Sim. 365.] (/<) 2 Cox, 213. 
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that he could give it to none. lie held that the two children chapter xvi. 
of the deceased niece and the surviving niece took in equal 
thirds ; but that, if the latter had had any children living, they 
would have token equally with her. 

Again, in Horridge v. Ferguson (?), whero the testatrix directed Gift to A. or 
the residue of her property to bo divided among such of tho llls lssl10, 
children of five persons (naming them) as should bo born in 
lawful wodlock and living at her decease, or tho issue of such of 
them as should be married — Sir T. Plainer , M. It., considered, 
that, in order to make sense of the passage, “ or” might be con- 
strued and. All the children and grandchildren, therefore, took 
equally. 


[And in Maude v. Maude (/•), whero a testator bequoathed a 
sum of money to his four sons A., B., C. and D., in trust for 
another son E. during his life, and after the death of E. without 
children upon trust to divide tho money equally amongst the tes- 
tator’s said sons A., B., 0. and D., or to such otlior of his sons 
ns should afterwards be, in succession, trustees for E. under ^e 
proviso thereinafter contained, Sir J. PomUbj, M. It., hold that 
“or” must be read “and:” otherwise, if two of tho four had 
died and two others had under the proviso become trustees in 
their place, and then E. had died without issue, would tho two 
original or tho two new trustees take tho fund ? If they did not 
all take one class must be excluded.] 

“ Or,” too, has often been changed into and where interposed 
between the name of the devisee and words of limitation intro- 
duced into the devise, as in the case of a devise of real estate to 
A. or his heirs, or to A. or the heirs of his body (/), [or to A. 
or his issue, where ike word “ issue ” has been taken to bo a word 
of limitation (w).] Whether tho samo construction would bo ap- 
plied to bequests of personalty to A. or his executors or adminis- 
trators is not quite clear, for in such a case, as tho words of 
limitation are not necessary to confer tho absolute interest, (a 
difference, however, which no longer exists,) there may seem to 
be more reason for contending that they are inserted diverso 
intuitu. The strong tendency of the modem cases certainly is 
to consider the word “or” as introducing a substituted gift in 
the event of the first legatee dying in tho testator’s lifetime : in 


“ Or” read 
“and” to 
prevent un- 
certainty. 


To A. or his 
heirs. 


“ Or” read ob 
introducing- a 
substituted 
gift. 


t jac. 583. 

) 22 Bcav. 290.1 

1 lead v. Snell, 2 Atk. 642 ; Wright 
right , 1 Ves. 409 ; [Harris v. Davis , 
1 Coll. 416; Oreemvay v. Greenway , 
2 D. F. & J. 128 ; Adtshead v. Willetts, 


29 Bcav. 358. 

(m) Far kin v. Knight, 15 Sim. 83; but 
of course not where substitution, and 
not succession, is clearly intended, see 
Speabnan v. Speabnan , 8 Hare, 180.] 


1 . 1 . 2 
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other words, os inserted in prospeot of, and with a view to 
guard against, the failure of the gift by lapse. 

Thus, in Davenport v. Hanbnnj (»), where the bequest was to 
A. or her issue, it seems to have been taken for granted that the 
word or was intended to substitute the issue in cose of the death 
of A. in the testator’s lifetime ; the question disoussed being, not 
whether issue were entitled, but how, i. e. whether per stirpes or 
per capita. So, in Montagu v. Nncella (o), where legacies were 
bequeathed to tho testator’s nephews and nieces, “ or to their re- 
spective child or children,” Lord Gifford , M. R., held the effect 
to be to vest the legacies absolutely in the children surviving the 
testator, and that tho children were let in only as substitutes for 
their parent or parents dying in the testator’s lifetime. And in 
Gittings v. Mac Dermott (p), where a testator bequeathed certain 
tothdr iwirs. r to the children of his sister, the late Elizabeth Wall, or to 
their heirs , Sir J. Leach , M. R., considered it to be clear that the 
word “or” implied a substitution, and that the next of kin (who 
in regard to personalty, were considered to be designated by the 
word heirs) of such of the legatees as died in the tostator’s life- 
time were entitled to their legacies; and Lord Brougham on 
appeal, affirmed the decree. 

These cases, [which have been repeatedly followed (</),] are 
inconsistent with, and therefore have overruled Newman v. Night - 
ingale (r), where a sum of 500/. was bequeathed to the sole use 
of A. or of her children for ever ; and Lord Thnrlow held, that 
the true construction of tho words was, to give A. an interest for 
life, and the children to take it amongst them at her death. 
Whether Where, however, the words in question are applied to a bequest 
contingency 40 ma y no ^ tako effect in possession on ih& testator’s decease, 

inlifetimoof another point presents itself, namely, whether tho word “or” 
af towards, (admitting it to be introductory of a substituted gift) is meant to 

provide against the contingency of the first-named legatee dying 
in the testator’s lifetime, or that of his dying in the interval be- 
tween tho death of the testator and tho vesting in possession. 


CHAPTEB XVI. 

To A. or her 
issue. 


To legatees, 
or to their 
respective 
chad or chil- 
dren. 


To the chil- 


(») 3 Yes. 257 ; see also Crooks v. Tie 
Vandes, 9 Yes. 199 ; [and nee tho samo 
force attributed to tho word and in Bur- 
rell v. Baskcrfield , 11 Beav. 534; Tucker 
v. Billing , 2 Jur. N. S. 483. Sed qu. 
as to the last case.] 

(o) 1 Buss. 165. 

[p) 2 My. & K. G9. 

[(?) Whitcher v. Penley , 9 Beav. 477 ; 
Penley v. Tenley , 12 ib. 547; Chipchase 
v. Simpson , 16 Sim. 485 ; Salisbury v. 


Petty, 3 Hare, 86 ; Doody v. Higgins , 9 
Hare, App. 32; Jacobs v. Jacobs , 16Beav. 
557; AmmnY. Harris, 19 ib, 210 ; Sparks 
v. Postal , 24 ib. 218 ; Be Craven, 23 ib. 
333 ; Timms v. Stackhouse , 27 ib. 434 ; 
Be Porter's Trust , 4 K. & J. 188 ; Blun- 
dell v. Chapman, 33 Beav. 648; Margit - 
son v. Hall , 10 Jur. N. S. 89; Finlason 
v. Tatlock , L. R., 9 Eq. 258 ; Holland 
v. Wood, L. R., 11 Eq. 91.] 

(r) 1 Cox, 341. 



CHANGING WORDS. 


517 


Such a question occurred in Girdlestonc v. Doe (s), where a tes- 
tator bequeathed 40/. per annum to A. for life, and after her de- 
cease to B. or his heirs ; and it was hold that B., who survived 
the testator, did not take the absolute interest, but that the lattor 
words created a substitutional gift for his next of kin in the 
event of B. dying in the lifetime of A. (t). 

[But if the gift be to the specified persons “ or their heirs or 
assigns” it is clear that the words are words of limitation only ; 
for the power of assigning implies an absolute and indefeasible 
interest (v). 

Hero we may distinguish those cases where, under a power 
to appoint in favour of A. or B. (A. and B. being either classes or 
individuals), a gift jm default of appointment is implied between 
A. and B. (^). This is an apparent but not a real change of 
“or” into “and”; the true reason that A. and B. both take 
being that both are objects of the power, and no selection having 
been made by the person empowered to select, the Court divides 
the subject of gift equally between the objects of the power (y). 
Again, a gift to A. for lifo, and after his death to a class of per- 
sons “or the issue of such of them as shall then bo dead (s), or to 
A. for lifo, and after his death to such of a class as shall be then 
living or tlicir next of kin” (or “lioirs”), will generally be con- 
strued to mean, such of the class as shall bo living at the death 
of the tenant for life, and the issue or next of kin (or heirs) of 
such as shall then be dead (a).] 

The word “and,” too, is sometimes construed or. This change 
(being the converse of that which is exemplified by the preceding 
cases, [but, like it, generally made to favour the vesting of a legacy, 
and not to devest ft (i)],) may be called for by the general frame 
and context of the will, [as in Jackson v. Jackson (o), where a tes- 
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Gift to “as- 
signs” im- 
plies an abso- 
lute interest. 


Power to ap- 
point to A. or 
J3. Implied 
gift to A. and 
B. in default. 


As to turning 
“and” into 


(#) 2 Sim. 225 ; seo also Corby n v. {z) Shand v. Kidd, 19 Boav. 310. 

French , 4 Vos. 418 ; [Tidwell v. Arid, (a) Kitty v. Cleavclaml, 20 Boav. 20, 

3 Mad. 403 ;] ITcrvey v. McLaughlin, 1 4Do(x. & J.477 : RvPhilps' Will, L.R., 

Trice, 204 : [Price y. Locldey , 0 Bchv. 7 Eq. 151 ; Purl on v. llclltjar , L. It., 

180; Salisbury v. Petty, 3 Hare, 8G.J 14 Eq. 100; VI tty field v. Wingfield, 9 

(<) The further discussion of the point Ch. D. Go 8. But in Lachlanv. Iteynohh, 

suggested by this case, however, will 9 Ifare, 790, “ their* * was strictlycon- 

moreproperlyfindaploccinGli.XLIX. strued as referring to tho “children 

[(h) Re Walton' 8 Estate, 8 D. M. & G. then living,” so that “ heirs” must if 

VIS', Re Hopkins' Trust , 2 II. & M. 4 1 1 . anything necessarily be deemed a word 

(a?) Proton v. Higgs , 4 Vos. 708, 5 Veil. of limitation, and or bo read and, which 

495, 8 Ves. 501 ; Langwore v. Proom, 7 was confirmed by another gift to the 

Ves. 124; Purrongh v. Philcox, 5 My. & children Uving at another period and 

Cr. 73 ; While's Trust, Joh. 650 ; Penny their hcirB. 

v. Turner, 15 Sim. 368, 2 Phil. 493, (5) See per Wood, V.-C., Day v. Hay, 

overruling Jones v. Torin, 6 Sim. 255. Kay, 708 ; Maddimn v. Chapman , 3 Do 

(y) 7 Ves. 128 ; 2 Phil. 495. The G. & J. 536. 

power is exclusive, ib. and Re Peak's (r) 1 Ves. 21 7. This is an analogous 
Trusts, 4 Ch. D. 61, 5 Ch. D. 022'. case to Grant v. Dyer, 2 Dow, 87, ante, 
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CHAPTEB XVI. 


Unmarried 
and without 
issue. 


[tator bequeathed a leasehold house to his wife for her life : “ and 
after her death, if my son It. shall be living, then to him” for his 
life, “ but if he should be living at the time of the death of my wife, 
and shall then or hereafter have any issue male of his body, then 
all the right therein to go to E. ; but if E. should die in the life 
of my wife without leaving issue male,” then over: Lord Hard- 
wickc thought it clear on the face of the will that the testator did 
not intend the property to go over unless E. died in the lifetime 
of the wife without issue male ; and to effect this end he construed 
“and” as “or”; so that, although E. died in the lifetime of the 
wife, yet, as he loft issue male, he took the estate absolutely. 

So, in Hcthcrington v. Oahnan (d), where the ultimate bequest 
after the failure of certain prior interests uqder the will, was to 
tho tostator’s nephews and nieces and such of them as should be 
then living, it was impossible, upon any reasonable construction, 
to road the word “and” otherwise than as “or.” So if a tes- 
tator give a power to be exercised by A. and his heirs and assigns, 
the words as they stand requiring the heirs to join with the an- 
cestor, would prevent a sale being ever made at all; for “nemo est 
lucres viventis:” “and” must therefore bo read disjunctively (c). 

And where a testator made a bequest after a specified period 
“to such of his grandchildren and their issue as should then 
stand to him in equal degree of consanguinity, and their heirs 
as tenants in common,” the word “and” was read “or,” it being 
impossible that grandchildren and their issue could be in equal 
degreo of consanguinity to tho testator (/). 

The change may also be called for] by the circumstance that 
a literal adherence to tho testator’s language occasions that one 
member of his apparently copulative sentence is included in, 
and, therefore, reduced to silence by another. On this ground, 
probably, the construction has prevailed in several cases where 
an ulterior gift was to take effect on the death of the first devisee 
unmarried and without issue. 

Thus, in Wilson v. Bayhj (g), whore a testator devised certain 
leasehold lands to trustees, in trust for his son J ohn until his mar-* 
riage, and then to make provision for his wife; and if John should 

[p. 613. The L. C. added, that if R. . {d) 2 Y. & C. C. 0. 299 ; see dso 
had survived the wife, but had no issue 1 laws v. Jlaws f 1 Ves. 13, 1 WUfl. 165 ; 
then living, ho would have taken only Stubbs v. Sargon, 2 Koe. 266; Stapleton 
a life interest, and that by tho express v. Stapleton , 2 Sim. N, S. 216 ; David - 
words of the gift ; so that it‘8eemB the son v. Hook, 22 Beav. 206. 

Court, in effect, struck out of the clauso {c) Jones v. Frice, 11 Sim. 657; see 

introducing the bequest over the words ace. Sugd. Pow. 844, pi. 24, 8th ed. 

“ if he should bo living at the time of (/) Maynard v. Wright , 26 Beav. 286.] 

my wife’s death.” (y) 3 B. P. C. Toml. 196. 
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have any issue, then to assign the premises to him, to enable him ohapteb xvx. 
to make provision for his children; and if John should happen to 
have no issue lawfully begotten, in trust for testator’s son Mark 
in like manner; it being his intention that, if his son should dio . 
before he was married, or, if he were married, and should havo 
no issue lawfully begotten, then the lands should be enjoyed by 
Mark; and in case both his sons, Mark and John, should “happen 
to die unmarried, and neither of them should have any issue law- 
fully begotten,” then over. Mark died unmarried. John mar- 
ried, but had no issue. The devise over was held to have token 
effect, the clause being construed in the disjunctive. 

So, in Ilepicorth v. Taylor (A), a bequest over, in caso the 
legatees died unmarried and without issue, was held to take effect 
on the death of one married but without leaving issue. 

Again, in Maberley v. Strode (i), where the bequest was in trust 
for the testator’s son A. for life, and after his decease for his chil- 
dren ; but in case he should die unmarried and without issue, or 
having issue, they should all die, if sons, beforo they attained 
twenty-one, or, if daughters, before they attained twenty-one or 
were married, then over. A. monied, but died without issuo; 
and Sir It. P. Arden , M. It., hold that the gift over took effect. 

So, in Bell v. Phyn (A), where a residue was bequeathed equally “ Without 
between the testator’s three children, and in caso of the death of rSd and’lmv- 
any of his children, (without being married and having children,) ing children.” 
the share of the child so dying to be divided between the sur- 
viving children — Sir W. Grant , M. It., on the authority of the 
last case, held, that the word “and” was to be construed or, for 
as, legally speaking, there could bo no children without a mar- 
riage, it was almost necessary, in order to give effect to all the 
words, to construe the copulative as disjunctive. [However, the 
daughter whose share was iij. question having married and also 
had a child, it was unnecessary to decide the point. 

And in Mackenzie v. King (/), where real and personal property 
" was given in trust for A. for life, and after her death for her 
children ; but in the event of her not intermarrying nor having 
children, then the same property to bo subject to her disposal by 
will or otherwise; Sir K. Bruce , V.-C., held that “nor” (the 
component ports of which are “and not”) must bo read “or not,” 
and that the fund was at A.’s disposal, in the event either of her 
remaining single, or marrying and not having a child.] 

(h) 1 Cox, 112. (k) 7 Vefl. 450. 

(t) 3 Ves. 460. [(/) 12 Jur. 787, 17 L. J. Ch. 448. 
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chapteb xvi. But though, by construing the contingency of dying unmarried 

and without issue copulatively, tho latter member of the sentence 
is rendered inoperative, (since the fact of being unmarried in- 
cludes the not having or leaving issue, which always means law- 
ful issue,) yet, on the other hand, the disjunctive construction 
reduces to silence the word “ unmarried ;” for if the condition 
upon which tho first taker retains the estate is his marrying and 
having issue, or, in other words, if tho estate is to go over on the 
non-happening of either of theso events, then, as the having issue 
includes the event of marriage, the result of the two events, placed 
disjunctively, is precisely the same as if the contingency of having 
issue stood alone. In these cases, it will be observed, the dis- 
junctive construction can never operate to let in the devisee over 
to the exclusion of the children or issue of tho first taker, as in 
the class of cases before noticod; which accounts for the seeming 
anomaly of torturing tho words in both instances to produce a 
contrary effect. [But since Grey v. Pearson (m) the cases last 
noticed have lost much of their weight as authorities for applying 
to any given case the rule which would change “and” into “or” 
in order to prevent one member of a compound scntonce being 
rendered inoperative. Though it be a canon of construction that 
effect is if possible to be given to ovory word used, it is one which 
must bend to circumstances (n) ; and where the result of changing 
and into or would be only to render one member of the sentence 
inoperative instead of the other, the change certainly ought not 
to be made (0). It does not appear to have been made in any 
case since Grey v. Pearson ; which indeed was treated by Sir 
J. Itomilly (p) as having overruled Bell v. Phyn and Maberley v. 
Strode as well as Brownsword v. Edwards . * 


[(>w) 6 H. L. Ca. 61. 

(«) Per Lord Cranicorth in Clarke v. 
Colls, 9 H. L. Ca. 612 ; and in Earle v. 
Barker , 11 H. L. Ca. 280, Lords Cm/- 
worth and Chelmsford (ag&eing with 
Bom till/, M.K., 33 Beuv. 353) preferred 
construing an ambiguous clause, form- 
ing one member of a copulative sen- 
tence, in a wav that rendered it in- 
operative, to changing “and” into 
“ or.” Lord Westbury would havo 
preferred the latter course; but both 
led to the same decision. 

( 0 ) Be Kirkbridv's Trusts , L. B., 2 
Eq. 400. 

(p) In Scccombe v. Edwards , 28 Beav. 
440: andseeL. R., 1 Eq. 680.] Haber - 
ley v. Strode , and Bell v. Phyn, were 
much canvassed in Dillon v. Harris, 4 
Bligh, N. S. 329 ; where Lord Brougham 


seemed very reluctant to consider them v 
as general authorities for turning into 
ariuie word “and,” occurring in a 
limitation over, in caso of the prior 
legatee dying unmarried and without 
leaving lawful issue ; he thought Sir . 
IV. Grant, in deciding Belly. Phyn upon 
tho authority of Maberley v. Strode , did 
not sufficiently advert to tho special 
circumstances of the latter case. Billon 
v. Harris , however, did not raise tho 
point, as the prior bequest was to take 
effect upon the legatee marrying with 
consent, and the bequest over was in 
case he should so die unmarried and . 
without leaving lawful issue ; which 
Lord Bro ugham thought referred to such 
a marriage as had been previously re- 
ferred to, namely, msmage with con- 
sent; and as the legatee had married 
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[The dooision in Grey v. Pearson is sometimes referred to as if 
the rule that words are prima facie to be taken in their ordinary 
and grammatical sense was new, and as if a more strict and literal 
construction was now generally required than had previously 
obtained. But the rule is an old one (q). The application of it 
in that particular case was strict, and within its particular scope 
the deoision is of course conclusive : but that no new principle of 
general application has been introduced by it is shown by the 
subsequent decision of D. P. in Abbott v. Middleton (;•), and by 
other cases noticed above ($).] 

The word unmarried means either never having been married, 
or, not having a husband or wife at tho time. The former is its 
ordinary signification ; and it was considered as so used in tho coses 
stated above (t), where, however, the effect of such construction 
was to render the word inoperative. But tho sound rulo in such 
cases would seem to be, to construe the expression as used in the 
latter, being its less accustomed sense (re), which has- a twofold 
advantage, that it removes the necessity of changing tho particle 
“and” to “or,” and gives effect to all tho testator’s words. 

Thus, in Doe d. Everett v. Coolie (.z), whero tho bequest was to 
B. and his assigns (after the death or marriage of A.) for his 
life, and after his decease then to the child or children of B. by 
any future wife, his, her, or their executors, administrators and 
assigns ; but the testator declared his will to be upon this fur- 
ther condition, that in case B. should die an infant unmarried 
and without issuo, then over to 0. and his children. B. attained 
his majority, and died, leaving a widow, but without having had 
issue ; and it was held, that in theso events the gift over failed. 
Lord Ellcnborough said, “ Tho most rational construction we can 
give this will is, to construe it as Lord Hardwicke did the deviso 
in Framlingham v. Brand (iA. as one contingency, namely, B.’s 
dying an infant, attended m!h two qualifications, viz. his dying 


without consent and had left no issue, 
{so that, even according to the dis- 

S * 'ive construction, tho bequest over 
,) the question did not arise. 

Uq) See Oh. LI. 

(>■) 7 H. L. Ca. 68, ante, p. 488 ; 
where Lords Cra-n worth and Wcnsley* 
dale were again opposed to Lord !St. 
Leonards , but were not on this occasion 
in a majority. 

J Pp. 493, 494. 

P. 619. So construed also in Rad* 
v . JFtllist L. R., 7 Ch. 7 ; where the 
"devise was to an unmarried daughter 
for life, with remainder in fee to “ her 


husband,” and a gift over if slic’dicd 
“unmarried” ; for the remainder which 
(it was held) vested in the husband on 
marriage (see above, p. 324), was not 
to bo defeated by the accident of his 
dying first.] 

(a) The word “ unmarried” is used 
in this sense in tho stat. 3 W. & M. 
c. 11, s. 7, which provides, that, “if any 
unmarried person, not having a child or 
children, shall be lawfully lured,” &c. ; 
as no one, not having been married can 
have children in the legal sense. 

(*) 7 East, 269. 

(y) 3 Atk. 390. 


CIEAFTEB XVI. 


Greg v. rear - 
son and Abbott 
v.* Middleton, 


Whether 
“ unmarried” 
means not 
having been 
married, or 
not being 
married at tho 
time. 


“Unmarried” 
construed to 
mean not hav- 
ing husband 
or wife at the 
time . 
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CHAPTER XVI. 


i 1 Unmarried’ * 
ought to he 
construed ac- 
cording to the 
context. 


Limitation to 
next of kin of 
feme oovertc 
m if sho had 
died “unmar- 
ried.” 


without leaving a wife surviving him , or dying without children. 
Had he left a wife, and had died an infant, and no children, the 
testator might have intended that, in such event, the widow 
should he benefited by taking her share under the Statute of 
Distribution with the next of kin, or that B. should be able to 
make a testamentary disposition in her favour ; meaning, also, 
that if he left children, they should have the estate in preference 
to the wife ; and that if ho left neither wife nor children at his 
death during his minority, C. and his children should have the 
estate ; but that if ho arrived at the age of twenty-one, he should 
have a power to dispose of it, though ho left neither wife nor 
children.” 

So, in Doe d. Baldwin v. Rawding (s), where a testator devised 
his lands to his daughter and any other children he might leave, 
and to her or their heirs and assigns for ever ; but in case his 
daughter and such other children as aforesaid should die under 
the age of twenty-one years unmarried and without lawful mue , then 
to his wife in fee. The daughter died under age and without 
issue, but leaving a husband surviving ; and it was held, on the 
authority of the last case, that the deviso over failed. 

[As B. in tho former case left a wife and the daughter in the 
latter case left a husband surviving, neither of them were “un- 
married” in any sense, and it was therefore unnecessary to decide 
upon the actual meaning of the word. Tho former case shows 
the opinion of Lord Ellcnhorough ; but in the latter, Bayley and 
Ilolroydj J J., seem to have thought that either of the two mean- 
ings might be ascribed to it according to tho context, and Lord 
Cottenham was of the same opinion (a). 

Where personal property is limited, in case of the death of 
a married woman in her husband’s lifetime, to such persons as 
would have been entitled thereto in case she had died intestate 
and unmarried, the word “ unmarried” is always held to mean, 
“not having a husband at the time of her death” (J). To 
ascribe to the word its other meaning would plainly exclude the 
children of the marriage; and slight circumstances, such as an 
express provision mado for the children in another part of tho 


( s ) 2 B. & Aid. 141. [See also lie Trusts , 3 Jur. N. S. 684, 26 L. J. Gh. 

Sanders 9 Trusts, L. R., 1 3sq. 676. 648; He Saunders’ Trust, 3K.&J. 15?. 

(а) Maugham v. Vincent, 9 L. J. N, S. In the last case the words occurred in a 

Gh. 320, 4 Jur. 462. settlement on a first marriage and were 

(б) Maugham v. Vincent, supra ; see made to include the event of the wife 

also lloarey . Barnes, 3 B. 0. G. 317, cd. surviving the husband. She survived 

by Eden, n. (a) ; Hardwick v. Thurston, him, married again, and died beforo her 

4 Russ. 380 ; Trait v. Mathew, 22Bcav. second husband. Tho children of the 

328, 8 D. M. & Gh 522 ; Be Grattan’s second marriage were held entitled. 
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[will, either out of the same (c), or a different (<l) fund, will not chapter xvi. 
control the rule. And this construction has been even extended 
to cases where the phrase used was “ die without haying been 
married ” (e). 

And the mere circumstance that the woman is unmarried at 


the date of the will does not supply a reason for putting a dif- 
ferent construction on the word, since when it occurs with such 
a context it is clear that her marriage at some future time is 
contemplated (/). On the other hand, where a legacy is given 
to a person who at the date of tho will has never been married, 
and the gift is made conditional on the legatee being “ unmar- 
ried,” it may well bo that tho testator intends the legacy to be 
conditional on the continuance of the legatee in tho same status. 
And if the purpose of the legacy be to provide the testator’s un- 
married daughter with an outfit, and he speaks of her (though 
in a different part of tho will) as “ still unmarried,” the intention 
is put beyond a doubt (g). 

The term “unmarried” is a designatio persona) ; and, if once 
a person is entitled to participate in a fund by filling the cha- 
racter of an unmarried person, he will not lose that right if ho 
subsequently marries (//). 

It has already been observed that in the majority of cases 
where *‘and” has been construed disjunctively, it has been in 
order to favour the vesting of a legacy, and not in order to de- 
feat a previously vested gift ; and generally it will not be so con- 
strued where the latter consequence w f ould follow ; as, where the 
bequest is to A. for life, remainder to his eldest son (or to his 
children), with a gift over if A. should dio under twenty-ono 
and without issue^or under twenty-ono and without children) (/'). 
Again in Day v. Day (A), w 7 hero a testator bequeathed the interest 
of his residuary personal estate to his wifo for life, and after her 


Gift to person 
not married at 
date of -will 
on condition 
of her being 
unmarried. 


“ And** not 
construed 
“ or” whom 
a previous 
gift would be 
thereby di- 
vested. 


[(c) Coventnj v. Hai l of Lauderdale , 10 
Jur. 793 ; Pratt v. Mathew , sup. ; Clarke 
v. Colls, 9 II. L. Ca. 601 , affirming 
Mitchell v. Colls, 9 Johns. 674. Where 
tho provision for children is in all events 
ubsolute, the question gaunot arise; for 
they take under the express gift to 
theft. 

(jd) He Homan's Trust , 3 D. M. & G. 

{e) JPilson v. Atkinson , 4 D. J. & S. 
455 ; Re Ball's Trust , 11 Ch. P. 270. 

(/) Lay v. Barnard , 1 Dr. & Sm. 351. 
It is to bo observed that all tho cases on 
this point, oxcopt this and Re Gratton's 
Trusts , have arisen on marriage settle- 


ments. 

(y) Re Thistlethwaytc' s Trust , 21 L. J. 
Ch. 713 ; and sec Hey wood v. Hey wood , 
29 Bcav. 9. 

(h) Jabber v. Jabber , 9 Sim. 603; sec 
Niblock v. Garratt, ante, p. 324; Hally . 
Robertson , 4 IX M. & G. 781. 

(i) Malcolm v. Malcolm , 21 Bcav. 225; 
Key v. Key , 1 Jur. N. S. 372. See also 
Coates v. Ilart , 32 Bcav. 319, 3D. J . & 
S. 504, 616. 

{k) Kay, 703. Sec also Re Kirkbride's 
Trusts , L. It., 2 Eq. 401 ; Reed v. Bruit h - 
waits , L. R., 11 Eq. 514; W—y,B — -, 
11 Beuv. 621. 
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c«mroxvi. [death to his brother for life, and after the death of the survivor, 
the capital to A., subject to the payment of 1000/. eaoh to B., 
C. and D., which the testator gavo to them to he paid to each of 
them at tho end of twelve months next after the decease of the 
survivor of his wifo and brothor ; provided, that if either of the 
said B., C. and D. should die “ in the lifetime of my said wife 
and my said brother,” his legacy should lapse. Sir TF. P. Wood , 
V.-C., refused to read “and” as “or,” and thereby cause a lapse 
of B.’s legacy, who had survived the wife but died before the 
brother if). And this is independent of Grey v. Pearson.] 

[(/) It was held that “die in tho time:” and BrudnelVt cate , 5 Co. 9 
lifetime of my said wife and my said was cited, 
brother” meant “ die in their joint life- 
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ESTATES AEISING BY IMPLICATION (a). 


I. Effect of Recitals. 

II. Implication from Revises and Re- 
quests on Death of a person simply . 

III. — on Death combined with some 
Contingency , and under other va- 
rieties of Context . 


IV. As to implying Trust from Devise 
of Legal Estate . 

V. Implication from Powers of Selec- 
tion and Distribution. 

VI. Implication of Estates Tail. 

VII. Implication of Gifts to Children. 


I. Sometimes a testator shows by the rocitals in his will, that he Recitals, 
erroneously supposes a title to subsist in a third person to pro- ^eate an th( 
perty which, in fact, belongs to himself. Such recitals do not actual gift, 
in general amount to a devise; for, as the testator evidently con- 
ceives that the person referred to possesses a title independently 
of any act of his own, he does not intend to make an actual dis- 
position in favour of such person; and though it may be pro- 
bable, or even apparent, that the testator is influenced in the 
disposition of his property by this mistake, yet there is no 
necessary implication that, in the event of the failure of the sup- 
posed title, ho would give to the person that benefit to which it 
is assumed he is entitled. 

Thus, where (b)> a testator bequeathed unto A., his wife, 600/., 
to be paid to W., saying it was for payment of lands lately pur- 
chased of W., and teas already estated as part of a jointure to 
A. his wife during her life, being of the value of 67/. per annum ; 
that of Wiskow, York, and Malton, the lands there amounting 
to the yearly value of 63/., in all 130/., which, being also estated 
upon A. his ivifc, was in full of her jointure . It appeared that 
these lands had not been settled on the wife. And it was held 
by Pollexfen, 0. J., Rokeby , and Ventris , (Powell, J., dissentiento), 
that these expressions did not amount to a devise to the wife, for 
it appeared “ that the testator did not intend to devise her any- 
thing by the will, for he mentions that she was estated in it 

[(a) Nothing contrary to law can bo Bankr. 83.] 
implied, per Turner, L. J., 26 L. J. • (b) Wright v. Wyvell , 2 Vent. 56. 
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cnAPTEBxvn. before.” Powell ', J., relied upon a case (c) in which “I have 
made a lease to J. S., at 10s. rent,” was held to be a good devise; 
but the other Judges considered the case to be of little authority. 

So, where (d) J. S., tenant for life, with remainder to his wife 
for life, remainder to his own right heirs, expressed himself in 
his will as follows : •“ Item , my land at W. my wife Mary is to 
enjoy for her life, and after her death it of right goes to my 
daughter E. for ever, provided she has heirs.” The Court held 
that the first clause was not a devise to the wifo, for the lands 
were settled upon her for life; and what was said as to the 
daughter was only a declaration of the devisor what the con- 
dition of the estate was, and how she was to enjoy it; and ho 
could not say of right who was to enjoy them, if she claimed 
under the will. 

Again, where (e) B., by his will, reciting that he was entitled 
for life, under the will of A., to the advowson of the rectory 
of D., with remainders over, “ subject to a direction in the said 
will, that my brother J. D. shall be presented to said rectory 
when it shall next becomo vacant, which it is my wish may bo 
complied with ; now, I hereby declaro it to be my desire and 
earnest wish, that in case upon the vacancy of the said living 
the said J. D. shall not bo then living, or in case the said rectory 
shall again become vacant after the said J. D. shall have been 
presented to and accepted said presentation, then ” A. P. was to 
be presented. The fact was, that, under the will of A., J. D. 
was only entitled to the presentation on a certain contingency, 
which had not happened. Tho question then aroso, whether 
the expressions in tho will of B. raised a gift in him by implica- 
tion, so as to put the persons actually entitled.under the will of 

A. , who took benefits under the will of B., to their election. 
Lord Eldon decided in tho negative, observing that he found no 
authority for holding mere recital, without more, to amount to 
gift, or demonstration or intention to give. 

Adams v. [And in Adams v. Adams (/), a devise and bequest to trustees 

Adams . 

(c) Moore, 31. Barrett^ L. B., 3Eq. 244.1 But see also 

(d) Wright alias Bight v. Hammond \ Touhonv. Wellington, 2 P. W. 633 ; Wil- 

1 Stra. 427, 1 Com. Bop. 231, 8 Vin. son v. Txggott , 2 Ves. jun. 351 ; both 
Abr. 110, Devise, L. 2, pi. 32, 2 Eq. which, however, arose on dispositions 
Ab. 338, pi. 11. by deed. 

( e ) Dashwood v. Beyton, 18 Ves. 27 ; [(/) 1 Hare, 637 ; see also Doolan v. 

and see Doe d. Vessey v. Wilkinson , 2 T. Smith , 3 J. & Lat. 547 ; Ralph v. Wat- 

B. 209, stated Ch. XXV . s. 3 ; [Lane v. son, 9 L. J. Ch. 328 ; and cf. Westv. Cul - 
Wilkins , 10 East, 241, ante, p. 201. See liford, 3 Hare, 2G5, where the words 
also Smith v. Maitland, lVes. jun. 362 ; were moro properly words of original 
langslow v. Lang slow , 21 Bcav. 552 ; charge than of recital. 

Circuit t v. retry , 23 Beav. 616 ; Boxy. 
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[of real and personal estate, subject to the dower and thirds at chaptebxvii. 
common law of the testator’s wife in and out of his real estates, 

(the testator’s interest therein being an equity of redemption and 
not liable, to dower,) upon trust to receive the income, and pay 
the some or the overplus thereof after deducting the dower or 
thirds of his said wife for the maintenance of his children, was 
held not 'to give the wife by implication a rcntcharge equal to 
what dower out of the whole estdto would have amounted to.] 

It seems, however, that if a testator unequivocally refer to a Refaronco l.y 
disposition as modo in that his will, which, in fact, he has not disposition 11 
made, the intention to make such a disposition, at all events, will that 

be considered os sufficiently indicated. [In such cases “the Court 
has token the recital as conclusive evidence of on intention to givo 
by the will, and, fastening upon it, has given to tho erroneous 
recital the effect of an actual gift,” differing, in this respect, from 
the oases in which “ tho testator says that only which amounts to 
a declaration that he supposes that a party who is referred to 
has an interest independent of the will, and in which tho recital 
is no evidence of an intention to give by tho will, and cannot bo 
treated os a gift by implication” (y).] 

Thus, where (//) a testator bequeathed one moiety of certain 
leasehold estates to E. ; and if she should die before twenty-one, 
to Oh ; and if he Bhould die before a certain event, to another 
person ; and after her death, to A. ; and provided that in case 
A. should die without issue, and E. or Gr. should be then living, 
or either of them, the said moiety of his leasehold messuages, 
before given to the saulM.,, should go to E. and G. Sir T. Sewell, 

M. It., thought it quite clear that tho second deviso related to 
the other moiety npt before devised, os the manner in which it 
was given was inconsistent with the disposition of tho first moiety, 
whioh A. was not to take until after tho death of E. and GK Ho 
further held, that the Court would imply a gift of the second 
moiety to A. and her issue, ([the issue hiking, sinco there was no 
gift over except on the death of A. without issue,]) with con- 
tingent limitations over. There could, he said, bo no doubt of 
the intention, and tho words of gift being omittod by mistake, 
the Court would supply them. 

[(^) Per Wigram , V.-C., Adams v. ing by the testator but overstating its 
Adams , 1 Hue, 540 ; and per Lord amount, will generally belong to tho 
Brougham , Yates v. Thomson , 3 Cl. & latter category mentioned in tho text, 

Fin. 672. The difference appears to and not entitle tho creditor to the larger 
have been overlooked in Hall v. Lictch, amount, Wilson v. Morleg t 5 Ch. D. 770.] 

L. R., 9 Eq. 376. A direction to pay (A) Bibin v. Walker, Amb. 661. [As 
debts, including one described as ow- to Frederick y, Hally 1 Yes. jun. 396, qu. 
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chapter xvn. [“Implication,” said Lord Wcstbury in Parker v. Tootal (i), 
Assumption " ma 7 either arise from an elliptical form of expression, which 
Sathiswill ^ nvo ^ veB implies something else as contemplated by the per- 
contains a de- son using the expression, or the implication may be founded 
V18e ' upon the form of gift, or upon a direction to do something which 

cannot be carried into effect without of necessity involving some- 
thing else in order to give effect to that direction, or something 
else which is a consequence necessarily resulting from that direc- 
tion.” The case in which this was said affords an example of 
the former kind of implication, a devise “ to the first son of T. 
severally and successively in tail male ” being read as a devise 
“ to the first and every other son ” ; otherwise the phrase “ seve- 
rally and successively” would have been without meaning. 

Implication of the latter kind described by Lord Westbury is 
seen when from a direction that certain persons shall deal with 
the rents of an estato in a particular manner, a devise of the es- 
tate to those persons has been implied (/»•) ; or when from a direc- 
tion to invest real and personal estate is implied a trust’ to sell 
the real estate (/). 

.But a gift which is confined by unambiguous terms to a spe- 
cific part of a testator’s property, as a bequest of “ all his capital 
in ready money and bank billets,” will not bo extended so as to 
include the entire personalty by a mere introductory clause 
declaring the testator’s intention to dispose of all his property. 
It would be different if the testator himself referred to the be- 
quest as including all his property (wj. 

Jordan v. For Again, in Jordan v. Fortcmic (n), under a gift by codicil of . 
tescue. “500/., in addition to 1,500/. before bequeathed” to the samo 
person, there having, in fact, been only twj legacies of 500/. 
each bequeathed to him by will and first codicil, it was held that 
there was a gift by implication of 2,000/. But it must be re- 
membered, that though words such as those used in the last- case 
may by implication effect an increase in the amount of the first 
gift, yet the rule that a clear gift is not to be cut down by sub- 
sequent words of doubtful import prevents them from having 

[(i) 11 H. L. Ca. 143, 161. (1) Jffleck v. Jama, 17 Sim. 121. 

(£) See Ex parte Wynch , 6 D. M. & G. \m) Wylie v. Wylie, 1 D. F. & J. 410. 

221 and cases there cited. Sco also See also oases cited Ch. XXXIII. a. 4, 

Newburgh v. Newburgh , Sag. Law of showing the inefficacy of the word “ es- 

Prop. 367 : a devise of the estates in tate,” occurring in the introductory 

the omitted county (see above, p. 4 12) clause of a will to pass the fee-simple, 

was implied from tne name and arms , (w) 10 Beav. 269 ; see also Kayes d. 
clause, the leasing power, and other Foorde v Foorde, 2 W. Bl. 698 ; Ed- 
parts of the context. And mo Langston wands v. Waugh , 4 Brew. 276 ; Farrtr v. 

v. Langston, 2 Cl. k Fin. 194, and other 4ft. Catharines College , L. R., 16 Eq. 24, 
cases, ante, p. 491 et seq. . 
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[any operation where their 4 effect would be by implication to chapter xvn. 
diminish the first gift (6). . 

And where a testator expresses an intention to make up a intention to 
person’s existing fortune, derived either under his own will or S<Tupft Wl11 
from other sources, to a certain sum, and for that purposo gives ccrtlliu 8111,1 • 
a legacy which proves to be insufficient, the legatee shall, never- 
theless, have the sum specified and intended for him. Thus, in 
Ouseley v. Amtrnihcr (p ), where a testator, reciting that under 
a settlement his wife would have an income of 1,560/., directed 
his trustees to add on annuity of 440/., so as to raise his wife’s 
jointure to 2,000/. ; the income under the settlement being less 
than was supposed, the wifo was, nevertheless, held entitled to 
have it made up to 2,000/. In the converse case of the income 
being more than the testator supposed, the wife would have been 
entitled only to the 2,000/. (q). 

And in Ives v. Dodgson (r), a testatrix, upon a contingency 
which (as she showed by her will) she expected not to be (and 
which was not) ascertained until after her own death, bequeathed 
a lifo annuity of 40/. to A. ; she thon bequoathed to A. 60/. froo 
of duty, and afterwards by codicil said, “ I increase the imme- 
diate annuity of 30/. left by my will to A. to an annuity of 00/. 
duty free.” It was held by Sir 7V. James, V.-C., that tho plain 
moaning of the words of the codicil was that A. was to have an 
jmnuity of 50/. in addition to the contingent annuity of 40/. 

' In these cases, it will be noticed, there wore words of gift as 
well as of recital.] 

v And even where tho testator has evidently mistaken the law 
respecting the devolution of his properly, yet, if he has by his , 
will shown very clearly an intention that it shall devolve accord- 
ing to such mistaken notion, the intention will prevail. , An 


early pase (s) presents a very nice question of this nature. 

A testator having issuo by 0. three daughters, S., A. and E., Reference to a 
devised to O. for life all his freehold wherever, until S. his heir create* 


came to twenty-one, paying to the heir 10.9. during the term, and ?- devise by 
to the rest, after fifteen years old, 20*. a-picco, and tho heir to that^erson. t0 
pay to A. and E. 100/. a-piece, 40/. at the decease of tho wife, 


&c.; and if S. his heir died without heir before twenty-one, so 


that the lands descended and fell to A., then A. to pay to E., &c. 


[(o) Mann v. Fuller, Kay, 624 ; Gor- (7) Milner v. Milner, 1 Ves. 10p ; Tre- 
don v. Hoffman , 7 Sim. 29, ante, p. 181. v 1 or v. Trevor , 5 Rush. 24. 

(p) lOBeav. 469. Compare Thomp- (r) L. R., 9 Eq. 401.] »■ . 

son v. Whiteloek , 5 Jur. N. S. 991. (#) Tilley v. Collyer, 3 Ket>. 689. 

J. — VOL. I. t M M 
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OHAPTEH xvn. 


Erroneous re- 
ference in 
codicil to the 
disposition of 
the will. 


It was argued that S. took nothing under the will by implication, 
there being no express devise to her. But, on the other side, it 
was contended that S. was solo heir ; for it was all one to devise 
to her as to make a stranger heir of his land; and here the 
daughter S. was not sole heir unless made so by the intent of 
the will, which six times called the eldest daughter liis heir; 
otherwise A., tho younger daughter, would have equal shore in 
the land and also the legacies. Hale, 0. J. — “ The testator was 
mistaken in his intent that the eldest daughter was his heir, but 
intended his lands should go according to that mistake ; also sho 
that is called heir is to pay tho portions to the younger daughters, 
and no provision is made for her. Therefore, albeit there is no 
express devise to S., yet, she being named his heir, this is suffi- 
cient to exclude the rest, and to moke her sole heir (t)” 

But the disposition of a will will not be disturbed by an erro- 
neous recital of its contents in a codicil, unless a design to revoko 
or modify tho disposition in the will can be fairly collected from 
the whole instrument. 

Thus, whoro (a) a testator, after bequeathing certain legacies 
to his wife, devised to her for her life certain leasehold premises 
at Northwood, and ho gave his leasehold estate at Wrentnall, 
and his estate at Northwood, after his wife’s death, and tho re- 
sidue of his estate, to other persons. In a codicil, executed on 
the same day ho directed that the bequest to his wife in his will 
should be in full of all her claims on his estate, except the estate 
for life of his “ wife and her assigns, in tho premises at Wrent- 
mll, anything in the foregoing will to the contrary notwith- 
standing.” It was contended, that the widow was entitled to 
the Wrentnall estate, under her husband’s codicil, it being mani- 
fest by the concluding clause that he intended to give her some- 
thing to which sho had no right by the will; but the Court 
decided against the widow’s claim. Lord Kenyon said, that the 
intention must be collected from tho will and codjicil taken toge- 
ther, and it was impossible not to see that the word “Wrentnall” 
was written in tho codicil instead of the word “ Northwood.” 

[So in Van glum v. Foal'es (a-), where a testatrix bequeathed 

(t) Seo Taylor v. Webb, Sty. 331, [(.r) 1 Kee. 68 ; Bee also Bamfield v. 

ante, p. 357, n. ; [ Barker v. Nick non, Topham , 1 P. "W*. 64, 2nd point ; Be 
1 D. J. & S. 177. Compare Jackson v. Smith , 2 J. & H. 694 ; lie Arnold's Es- 
Craiy , 15 Jur. 811.] tatc, 33Bcav. 163; Bichardsm v. Power, 

(«) Skerratty. Oakley, 7T.R.492. 19 C. B., N.S. 780 (on same will); 

Mackenzie v. Bradbury, 35 Beav. 617. 
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[the residue of her estate to A., and by a codicil, reciting that chapter xvn. 

gift, and that A. might die before her, she in that case appointed 

B. and 0. her residuary legatees ; and afterwards the testatrix 

mode a second codioil to “ her former one ,” as follows “ As 

the death of Mrs. W. (the mother of B. and 0.) has taken place, 

and as her two children will ultimately become my residuary 

legatees, the 15/. she was to have I give to D.” It was held by 

Lord Langdale , M. It., that the first codicil was not disturbed by 

the second. “ There is a misrecital,” ho said, “ of what she had 

previously given ; she recites that as an absolute which is only a 

contingent gift ; if the word may had been used, instead of will, 

the recital would have been in exact conformity with the prior 

gift.” 

But this principle of construction is not confined to the case Misrecital of 
of a will and codicil ; it has also been applied to a misrecital tKam^iu. 11 
occurring in the same instrument as tho disposition sought to be strument. 
disturbed. Thus, in Smith v. Fitzgerald (//), where a testator 
bequeathed several legacies to be paid out of the debt owing to 
him from the Nabob of A., and if any of the legatees died before 
him he gave their legacies to S., and “ after all tho legacies are 
paid (except thoso mentioned from tho Nabob’s debt, as they 
' may require time) all such balanco as shall remain overplus (ex- 
clusive of the Nabob’s, willed to S .) to be equally divided among 
the trustees,” it was held by Sir IF. Grant , M. K., that tho 
residue of the debt not exhausted by the legacies was not given 
to S. by implication. He said, “ the language refers to some- 
thing as already done, something that he had given or supposod 
he had given to (S.). If in the preceding part there was no- 
thing that could in any way answer the description of what he 
here says he had willed to (S.), there would then bo room for 
the application of the doctrine, that a declaration by a testator 
that ho had given something is sufficient evidence of an intention 
to give it, and amounts to a gift ; but the question hero is, whether 
he did not mean to describe, however inaccurately, that which ho 
had before actually given. Without denying that the recital of 
a gift os antecedently made may amount to a gift, the Court 
ought to see very clearly that there is nothing in tho will to 
which the recital can refer, before it is turned into a distinct 
bequest.” 

Where, however the terms of the prior disposition are them- Ambiguity in 

[(y) 3 V. & B. 2; see also Phillips y. Chambcrlainc , 4 Yes. 51. 
mm2 
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chapter xvii. [selves ambiguous, their construction may properly be guided by 
win controlled & recital couched in more precise language in a codicil. Thus, 
Jgg— 111 * n Parley v. Martin (a), where a testator bequeathed leaseholds 
to A. for life, and after her death to her issue, and " in default 
of such issue,” to B. ; and, by a codicil, recited that he had be- 
queathed the leaseholds to B. after the death of A. and “ in de- 
fault of her leaving lawful issue it was held, that the gift over 
in the will being capablo of importing a bequest over if no issue 
were living at the death, it ought to be inferred that the testator 
employed it in that senso, becauso in the codicil he referred to it 
as if it wore a gift over in default of A.’s leaving issue.] 


Necessary im- II. It is a well-known maxim, that an heir-at-law can only 
^at. 10 ”’ bo disinherited by express devise or necessary implication, and 
l. As to real that implication has been defined to be such a strong probability 
estato. that an intention to the contrary cannot be supposed (S). In the 
application of this principle one chief topic of controversy has 
been, how far a devise to any person, in tho event of the non- 
existence or on the decease of another, indicates an intention to 
make the last-named person a prior object of the testator’s bounty. 
In such cases it is probable that the person, whose non-existence 
is made tho contingency on which tho devise over is to fall into 
possession, is placed in this position for the purposo of taking the 
property in tho first instance ; and this probability is, of course, 
greatly strengthened, if the devisee is the person on whom tho 
law, in the absence of disposition, would cast the property. Hence 
it has become a settled distinction, that a devise to the testator's 
heir after the death of A., will confer on A. an estate for life by 
implication ; but that, under a devise to B., a stranger , after tho 
death of A., no estate will arise to A. by implication (c). This 
is ap exact illustration of the difference between necessary im- 
plication and conjecture. In the former case, tho inference that 
tho testator intends to givo an estate for life to A. is irresistible, 
as he cannot, without the grossest absurdity, be supposed to mean 
to devise real estate to his heir at the death of A., and yet that the 

[(</) 13 C. 3. 083; see also per Lord 5 ; 2 Frecm. 270 ; T. Jon. 98; Vaugh. 
Brougham, 10 Cl. & Fin. 17 ; Grocer v. 203 ; 1 Eq. Ab. 197, pi. G ; 1 Vom. 22; 
llaper, 5 W. K. 134. 2 Veni. 572; 5 Ves. 804 ; 18 Ves. 40; 1 

(6) 1 V. k B. 400 ; 11 necessary im- Mer. 414 ; 1 S. & St. 544; 5 B. & Aid. 
plication is that which leaves no room 722; 9 B. & Cr. 218; but soe contra, 1 
to doubt,’ * per Lord Mansfield, in Jones P. W. 472 ; 2 Eq. Ab. 343, pi. 6, 363, 

v. Morgan , Feamc, C. R. App. No. III. ; pi. 14, which seems inconsistent with, 

and see 3 Ves. 113.] and is overborne by, tho mass of au- 

(c) Year Book, 13 lien. 7, fol. 17: thorities. Tho point, indeed, was not 

Bro. Ab. Dev. pi. 52 ; 8 Yin. 214, pi. definitively disposed of. 
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heir should have it in tho meantime, which would bo to render tho ciiaptkb xvn. 
devise nugatory. On the contrary, whero tho devisee is not the Devise to tho 
heir, however plausible may be the conjecture, that by fixing heir aftorthe 
thd death of A. as the period when the devise to 13. was to take gives A. an 
effect in possession, tho testator intended A. to bo the prior tenant im " 

for life, yet it is possible to suppose that, intending the land to go 
to tho heir during the life of A., he left it for that period undis- 
posed of. In some cases, indeed, we find it laid down without any 
qualification, that a devise to 13. upon the death of A., raises an 
implied estate in A. ; but such dicta, even if accurately reported 
(which is often doubtful), cannot weigh against the current of 
authorities, grounded on acknowledged principles of law (rl). 

Of course, it is not essential to the doctrine that tho will should Devise© need 
describe the devisee as tho heir apparent or heir presumptive of 8C ribed as 
tho testator. Thus, a devise “to my eldest son 13. after the heir - 
death of A., would raise an implied estate for life in A., tho fact 
being that 13. is the heir apparent, though not designated as 
such. The authorities do not distinctly inform us, however, 
whether, in ordor to raise tho implication, the devise must be to 
tho person who, according to the state of events at the making 
of the will, would be tho testator’s heir, or tho person who 
eventually becomes such. The former seems to be the preferable 
doctrine ; for to treat it as applying to the eventual heir, would 
be to construe the will according to subsequent events, in oppo- 
sition to a fundamental principle of construction. If, therefore, Whether de- 
a testator having two sons, A. and 13., devise real estate to 13. hchfUrtc b ° 
(tho younger son) after tho decease of his (tho testator’s) wife, death. 
this would not, it is concoived, give to the wife an estate for life 
by implication, though it should happen that, by tho decease of 
A., tho elder son, without issue in the testator’s lifetime, the 
younger son (i. e. the devisee) had becomo his heir. On tho 
other hand, if a testator, whose issue was an only daughter, 
devised real estate to such daughter after tho death of his wife, 
and it happened that he had a son afterwards bora, who sur- 
vived him, the sound conclusion would seem to be, that the wife 
would take an implied estate for life, though the ulterior devisee 
was not in event the testator’s heir ; the result, in short, being 
that the implication occurs wherever the express devise is to the 
person who is the testator’s heir apparent or presumptive at the 

(d) Ex parte Rogers, 2 Mad. 455; see gift would have been raised, was him - 
also Ren d. Franklin v. Trout , 15 East, self heir, and the point, therefore, could 
308, whero, however, the person in not have arisen, 
whose favour it was Baid tho implied 
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CHAPTER XVII. 


To ono of se- 
veral coheirs. 


Devise to heir 
and others 
after the 
death of A. 


Ralph v. 
Carrick. 


date of the will, and not otherwise (e). Perhaps, when the dis- 
tinction between a devise to the heir and to a stranger was 
originally established, the difficulty attending the application of 
the doctrine to an heir or heiress presumptive, who is liable to 
be superseded by the birth of a son of the testator, was not 
sufficiently considered. 

It has been said that the implication arises in the case of a 
devise as well to one of several coheirs, as to a sole heir ; and, 
therefore, that where a man devises to one of his two daughters, 
(his coheiresses), after tho death of his wife, she (the wife) takes 
an estate for life by implication (/). This, it must be admitted, 
is a considerable extension of the doctrine, and carries it beyond 
tho principle on which it is founded, since there seems to bo not 
the same absurdity in supposing a testator to give to one of his 
coheiresses after the death of another person, intending it to 
descend Ur all in the meantime, as where the devisee is the samo 
and tho only individual upon whom the intermediate interest 
would have descended. Tho point, too, rests rather on dictum 
than decision, for the case in which Lord Cowper advanced this 
position was decided upon another point, and it is not to bo 
found in the contemporary reports of the same case ; but it was 
referred to arguendo as a settled rule of law in another case (y). 

In cases, too, which aro tho converse of the last, viz. where 
there is a devise to tho heir and other persons after the decease 
of A., the implication would seem, looking at the reason and 
principle of the doctrine, not to arise (as there is no incongruity 
in the supposition that tho testator intended the heir to take a 
Bhare at the period in question, and the entirety in the meantime). 
[Accordingly in Ealph v. Carrick (A), where a testator gave all his 
real and personal property, in trust to be converted and out of 
tho proceeds to pay debts and legacies, and in the event (which 
happened) of his death without lawful issue, and after the death 
of Mh wife and payment of debts and legacies, the whole residue 
of his property real and personal to be divided in specified pro- 
portions among the children of his late aunts (naming them), the 
descendants of any child then dead taking tho share of its de- 
ceased parent ; and he directed the surplus proceeds of his real 
estate to be invested to provide for the jointure payable to his 
wife under their marriage settlement. It was held that, although 

[(e) See acc. por Cur. Ralph v. Car • Hop. 115. 

rick , infra.] (p) Willis v. Lucas r, 1 P. W. 472. 

(/) Hutton v. Simpson , 2 Vera. 723 ; (/*) 6 Ch. D. 984, 40 L.T. N.S. 605. 

S. C. nom. Simpson v. Hornby, Gilb. Eq. 
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[the testator’s coheirs and next of kin (i) wore included among CHAPTEB XVII. 
the children of his aunts, the wife did not take a life estate by 
implication. Sir C. Hally V.-C., relied on the circumstance of 
the gift being to an unascertained class, and also on the clause 
expressly providing for payment of the wife’s jointure out of the 
very fund in which she claimed a life estate, as repelling the im- 
plication. But the L. JJ. proceeded entirely on tlio general prin- 
ciple that a devise to the heir and another after the death of A. 
will not raise a life estate by implication in A. : for as heir ho 
takes the whole, while as devisee he takes a share only. Tho 
same principle must it should seem govern the case of a deviso 
after the death of A. to one of several coheirs. 

Sir H. Cotton pointed out tho fallacy of a proposition urged Theory of 
at the bar in this case, and which sometimes of lato has been by^ordSary 
heard even from tho bench — that, subject to tho established rules, intelligence.” 
the duty of the Court was to construe tho will as a person of 
ordinary intelligence would do, and that no such person would 
doubt that in this case tho testator intended tho widow to have a 
life estate. “ Of course,” said the L. J., “ wo aro bound by the 
rules which have been established by the Courts to onable us to 
say what the words used do mean. Subject to that we are bound 
to construe tho will as trained legal minds. And that differs 
from the mind of an ordinary person in this way, that even per- 
sons of ordinary intelligence not so trained are accustomed to 
jump at the conclusion as to what a person means by the words 
he uses by fancying he must have done what they under similar 
circumstances think they would have done. That is conjecture 
only : and conjecture on an imperfect knowledge of the circum- 
stances : because although, if the facts before them and in evidence 
were all the facts, they may think that they would have taken a 
particular course, yet it does not follow that all the facts known 
to the testator are in their minds or in evidence before them, or 
that tho testator’s mind was in any way constituted as regards 
the attention he paid to tho rights and claims of tho different 
parties dependent on him, as their minds are constituted, or that 
he would have acted in the same way as they. Therefore as 
lawyers we must construe the will like any other document,” 
with one difference only, namely, that technical words are un- 
necessary in a will. 

In the previous] case of Blachccll v. Ball (A), where a testator 

[(i) But on this question the widow must be reckoned among the next of 
ldn.] • 

(*) 1 See. 178. 



536 


ESTATES ARISING BY IMPLICATION. 


CHATTED XVII. 


Distinction 
where there is 
an express an- 
terior devise 
of part to the 
porson on 
whose death 
devise is to 
take effect. 


devised in the following words : u In the first place, my will and 
wish is, that my business of a cheesemonger be carried on by my 
wife and my son jointly, for the mutual benefit of my family; 
and I likewise will and devise in trust all my property, for the 
following purpose, that is to say, that, at my tcife’s. decease^ the 
whole of my property, of whatever nature or description, as well 
freehold as personal, shall bo equally divided amongst my chil- 
dren, J., It., W., M., and 0., their executors or assigns.” One 
of these children was the heir at law. Lord Langdalc , M. R., 
[without adverting to this fact, said “ As to the property not en- 
gaged in the trade], though the case as regards the real estate 
is not without difficulty, yet on the whole will, and what appears 
to me the evident intention, I think the widow is entitled to a 
life interest in both the real and personal estate.” [It seems 
therefore that the M. It. did not intend to decide the general 
question ; upon which, at all events since Ralph v. Carried, it 
cannot be deemed an authority. Referring to this and other 
cases Sir C. llall , V.-C., said that in several of them the interest 
of “the widow was more or less connected with the carrying 
on of a business and supporting a family, which scorned to have 
been a sort of indication as to how the property was to be enjoyed 
during her life” (/).] 

Where, however, there is an anterior express devise for life of 
part of the lands to the person on whose decease the devise in 
question is to take effect, the implication has been sometimes 
avoided, by having recourse to what may, for convenience of 
distinction, be called the distributive construction, by which the 
words after (he death are applied exclusively to the lands devised 
expressly for life ; and tho words of devise, without these expres- 
sions of postponement, are applied to the rest of the property, 
which, therefore, passes immediately to the devisees : a construc- 
tion which, doubtless, was adopted in the first instance on account 
of the improbability that a testator should intend a person, to 
whom he had expressly given part, to take the rest by implica- 
tion. But the rule seems not to have been restricted (as this 
reasoning would imply) to cases in which the devise over is to 
the heir, but has obtained where suoh devise was to a stranger, 
and in which, as the estate would, if the devise were postponed, 

[(/) 6 Ch. D. 095. The Y.-O. gave vour was expressly charged by the will : 
a very similar explanation of Coekthott and this, by virtue of a clause post- 
v. Cockshott , 2 Coll. 432, whore tho poning “ possession” by express de- 
widow was held to tako a life estate by visees until the wife’s death. But as 
implication in estates upon which in a to a similar clause added by codicil, 
certain event a life annuity in her fa- see Barnet v. Barnet , 29 Beav. 239 .] 
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devolve to the heir in the meantime, and“ not belong to the de- 
visee for life by implication, there would seem to be no reason 
for denying to the words of postponement their full effect, in 
regard to all the subjects of devise. 

Thus, in Cook v. Gerrard (»*), where the testator Sir K Kempe, 
being seised of demesne lands in fee, and also of the reversion 
of other lands expectant on the death of A., directed that his 
wife should have the demesne lands for one year after his death ; 
and then, after stating that he was desirous to continue the 
capital messuago in the name and blood of the Kcmpos, he de- 
vised the demesnes and the reversion to B., habendum imme- 
diately from the expiration of one year next after his decease, 
and the decease of A., for the life of B., he doing no waste. The 
testator further directed that B. should, after the death of A., pay 
three annuities of 20/. each by half-yearly payments. The tes- 
tator died, and the year expired. It was contended that, in 
order to effect the intention of the testator, the words must bo 
taken distributively : First, because if the lands descended to tho 
testator’s daughter and heir, she might change her namo by mar- 
riage, and then his intention that tho demesne lands should remain 
in tho name of tho ltempes would bo defeated. Secondly, if A. 
died within tho year after the testator, the annuities given by the 
will could not be paid, unless B. took the land immediately after 
the death of A., notwithstanding tho year was not expired (n). 
‘And, thirdly, if the demesne lands should descend to tho heir in 
the meantime, until the death of A., then ho might commit what 
wastfi he pleased, and there would bo no means to prevent it, 
which would be directly against the true meaning of the testator. 
The Court of Kit B. held, that the words of tho will should bo 
taken distributively, and that B. had good title to the demesne 
lands after the expiration of the year, and before tho death of A. 

So, in Simpson v. Hornsby (o), where a testator devised to his 
wife for life all his lands in J., and after the death of his wife , he 
devised all his lands in J., and certain other lands, and ail other 
his real estate ichatsoever , to his daughter B. and the heirs of her 
body, with remainder to his daughter J. for life, with remainder 
to. his first and other sons in tail. Lord Couper was of opinion 
that the wife took nothing by implication, and that she was 

(>a) 1 Saund. 183, [cited 9 B. & Cr. (o) 1 Pre. Ch. 439, 452, 2Vem. 723; 
225.] stated from K. L., 9 B. & Gr. 228 ; see 

(«) This argument supposes, that if also Boonv. Corn forth, 2 Ves. 276, where, 
both were postponed for the life of A. f however, the construction was aided by 

then both would be postponed for tho the context, 
year. 
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entitled to a life estato in only those lands which were expressly 
devised to her ; and that the rest of the real estate was intended 
to pass by the will immediately to B. 

Again, in Doe d. Annandale v. Brazier (p), where the testator 
gave to B. the rents of a messuage situate in A., for his life, and 
after the decease of the said Z?., he gave the same rents, together 
with the rents of all his other houses and lands in A. aforesaid, 
unto certain persons for their lives and the life of the survivor, 
with remainder over. The question was, whether theso devisees 
were entitled to the other lands at A. immediately on the testa- 
tor’s decease, or not until after the death of B. ; and it was de- 
cided, that the words “ from and after the decease of the said 
B.” were to be confined to the lands devised to B. for his life, 
and did not postpono the interest of the devisees in question in 
the rest until that period (q). 

A different construction, however, prevailed in Aspinall v. 
Pet via (/•), where a testator devised his real estate to trustees, in 
trust to pay one moiety of the rents to his wife E. for life, and 
the other moiety to his son AV. (who was his heir at law), and 
after the death of his said wife, upon trust to convey the said 
hereditaments unto W. in fee ; but if he died without issue in 
the lifetime of the wife, then, upon trust, after the death of the 
mfe 9 to convey the same to testator’s nephew J. in fee. W. died 
without issue in the lifetime of the wife ; and the question was, 
whether J. was entitled immediately to the moiety of tho rents 
not expressly devised to the wife, and, if not, whether sho did 
not take it by implication (*). Sir J. Leach , V.-C., after ’very 
clearly laying down the general rule as before statod, considered 
this to be the common case of a deviso to a stranger after the 
death of A. ; and that, accordingly, no estate was raised in E. 
by implication, but the moiety in question for her life descended 
to the testator’s heir at law. 


(p) 5 B. & Aid. G4. 

[(y) See also Dyerv. Dyer , 1 Mcr. -1 14 ; 
Drew v. Killick, 1 Be G-. & S. 260, 
(where tho words of the will seemed to 
point to the distributive construction) ; 
Simmons v. 1 Ittdall, 1 Sim. N. S. 115, 
(devise in fee with executory gift over 
to strangers of that “ together with” 
the residue.)] 

(»•) 1 S. & St. 644. It was ingeni- 
ously argued that, as J. was heir, as 
■well to the testator as to W., in the 
event on which the estate was given to 
him, namely, the death of W. without 
issue, it came within the principle of 


the caso of an estate given to the heir 
after the death of tho widow ; but the 
answer to this is, that in those events, 
the vacant interest did not necessarily 
devolve upon J., as W. in his lifetime 
mighthave devised or otherwise aliened 
it ; and, consequently, tho argument 
founded on the absurdity of his taking 
both did not apply ; [but see Doe d. 
Driver v. Bowling , 6 B. & Aid. 722.] 

(*) No arguments appear to have 
been advanced in favour of the hypo- 
thesis, that if the widow did not take, 
it descended to the heir. 
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It is remarkable that the point suggested by the class of cases 
under consideration was not presented to the view of the Court 
in this case, namely, that the words referring to the death of tho 
wife applied exclusively to the moiety before devised to hpr, and 
did not prevent J. from taking tho other moiety immediately ; 
but, perhaps the frame of the will scarcely admitted of such a 
construction. The words “after the death of my wife” had been 
just before used in reference to both moieties in the devise to the 
son, and the terms of the executory trust seemed to import that 
no conveyance was to be made to J. until the death of the wife. 
This decision, therefore, appears not to clash with the preceding 
cases, which might seem to have established the distributive 
construction as the ordinary rule ; but we aro taught not so to 
consider them by a decision, in which all the cases in favour of 
this construction were treated as standing on special grounds, 
and as constituting an exception to the general rule. 

The case here alluded to is King v. Inhabitants of Ringstead(t) % 
where a testator devised to the widow of his late son T. M. part 
of a 'messuage, to hold to her and her assigns for tho term of her 
natural life, if she should so long continue a widow ; and from 
and after her decease , or day of marriage , ho gavo the same and 
other * real property therein mentioned , unto the four children of 
his late son T. M., deceased, their heirs and assigns for over. It 
was contended, on the authority of the preceding cases, that tho 
words were to be construed distributively, and, consequently, 
that the children took an immediate estate in possession in the 
property not devised to the wife ; but the Court, after taking an 
elaborate view of those cases, and showing that in each of them 
the intention of ttie testator, as collected from the context of tho 
will, required such a construction, considered that they did not 
apply to the will under discussion, where the words must be 
construed in their ordinary grammatical sense. It was held, 
therefore, that, until the death or marriage of the son’s widow, tho 
estate not devised to her descended to tho testator’s heir at law. 

It will be perceived that, as in this caso tho widow took no 
implied estate, (the express devise on her decease or marriage, 
not being to the heir of the testator,) the construction adopted 
by the Court did not involve the difficulty of giving by impli- 
cation to a person, in the lands not expressly devised to hor, an 
estate corresponding to that which she derived in the lands so 
devised, in opposition to the maxim, oxpressio unius est exolusio 
(0 9 B. & Cr. 218. 
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altcrius. Had it been attended with this result, the conclusion 
of the Court might have been different. Possibly the distri- 
butive construction will, in future, be (as it ought originally to 
have been) restricted to such cases; but, considering how ex- 
tremely slight is the difference of language in the will which was 
the subject of adjudication in King v. Ringsiead , and in some of 
the preceding cases, particularly Simpson v. Hornsby , it must bo 
confessed that King v. Rings lend does not place the doctrine on 
such a footing as to exclude future controversy. 

[The suggestion that the distributive construction will be re- 
stricted to cases where the postponed deviso is to the heir at law 
finds support in Attwaicr v. Atticatvr (?/), whore a testator gave 
to his cousins A. and 13. his freehold house and premises, for their 
use during the life of each ; and at the decease of both gave the 
same to 0., a son of his niece, to bo retained in the family for 
ever, together with his copyhold and leasehold property at N. 
C. was not the testator’s heir at law or next of kin, and Sir J. 
RomilIy> M. It., said that although there was considerable con- 
flict between the authorities, ho considered that the case Vas 
governed by the rule laid down and settled by King v. Ringstcad; 
that 0. therefore took nothing in the copyholds and leaseholds 
until after the decease of both A. and B., and that the custotnary 
heir (who was also solo next of kin) took the intermediatemterest.] 

The position that a deviso to the heir after the death of A. 
creates in A. an implied estate for life, supposes that the will 
does not contain a residuary devise ; for a clause of this nature 
would, by disposing of such intermediate estate, and thereby in- 
tercepting the descent to tho heir, clearly exclude all ground for 
the implication. Thus, if a testator devises Wliiteacre to his heir 
apparent or heir presumptive after the death of his wife, and in 
tho same will devises tho residue of his real estate to A., (a 
stranger,) since tho estate for life, not included in the devise to 
the heir, would, if no implied gift were raised, pass to A. as real 
estate not otherwise disposed of, which might possibly be in- 
tended, the residuary dovisee, and not the wife, would, it is con- 
ceived, take the estate during her life (x). 

Another remark is, that where the will contains a residuary 
disposition of real estate, a devise of particular lands to the re- 

[(//) 18 Bcav. 330. See also Davm- was not claimed by the daughters. But 
port v. Colt man , 9 M. & W 481, 12 see Lilly. Litl , 23 Bcav. 446. 

Sim. 688, where, however, the distri- (jr) For Kinder sley^ V.-C., Stevens v. 
butive construction was not suggested, Hale, 2 Dr. & Sm. 28, acc. 

and tho income during tho wife’s life 
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siduary devisee, to take effect in possession on tho decease of 
another person, supplies exactly the same argument for implying 
an estate for life in that person, as a similar devise, in the cases 
already discussed, to the heir ; for to suppose that the testator 
intends lands, which he has specifically devised to the residuary 
devisee at the death of A., to go to him in the meantime under 
the residuary clause, involves precisely the same absurdity as to 
suppose that an heir is intended to take immediately what is ex- 
pressly given to him at a future period; and, therefore, in tho 
case supposed, A. would, undoubtedly, have an estate for life by 
implication. 

[It was decided in one case, that a devise by a testator, “ in 
case his wife should be enceinte with ono or more children at 
the time of his death, to such child or children,” implied a gift 
to any children born after the date of the will though before 
the testator’s death, on the ground that it was impossible to sup- 
pose the father would provide for a posthumous child, leaving 
children in esse unprovided for (//). But in Bon d. Blalmton v. 
ITaslewood (s), the Court of C. P. unanimously overruled that 
decision, thinking that in such a case the testator never contem- 
plated the birth of children in his lifetime, and never intended to 
provide for them by his will : tho will was made in contemplation 
of a particular combination of circumstances, which not having 
happened, the will failed. However, in a subsequent case (ff), 
Blackbnrnc J[L. C. Ir.), though not called upon to decide the point, 
expressed a preference for the elder authority.] 

As a devise to a stranger after the death of A. creates no 
estate in A. by implication in the meantime, it might seem to 
follow that a devise to tho survivor of several persons would not 
raise an estate by implication in tho whole during their joint 
lives ; but, in the actual state of the authorities, it would bo 
hazardous to advance any such proposition, seeing that, in one 
instance at least, a different construction prevailed, t] lough cer- 
tainly not without some aid from tho context. A testator (b) 
devised lands at T. to trustees, in trust to receivo the rents and 
profits during tho lives of his four daughters and the survivor 
of them ; and “ afterwards to pay such rents and profits to and 
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[(y) White v. Barber, 5 Burr. 2703. For other cases in which the implica- 
te) 10 G. B. 644. tion arising from tho whole will was 

\a) lie Lindsay, 6 Irish Jurist, 07 ; held to bo equivalent to, and to supjjly 

see also Alleync v. Alley ne, 2 Jo. & Lat. the place of a direct gift, see Broun v. 

568 ; Goodf allow v. Good/ allow, 18 Beav. lie Laet, 4 B. C. C. 627 ; Crowder v. 

366.] Clowes , 2 Vcs. jun. 449 ; Waineivright 

(b) Saunders v. Lowe, 2 W. Bl. 1014. v. Wainewriyht, 3 Vcs. 668. 
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among such survivor, and the child or children of such my 
daughters who shall first happen to die ; and from and imme- 
diately after the decease of my said four daughters, my will is, 
that they do sell the premises, and pay the monies arising there- 
from, in four equal parts,” to the children of his daughters. By 
a subsequent clause, ho bequeathed his chattels among his chil- 
dren, except his daughter II., who was only to receive in full 
satisfaction of what was before bequeathed to her three shillings 
a week during her lifo, or " until her distributory share was ex- 
hausted,” out of his estate at T. and personal elfoots, for her 
separate use. The Court was clearly of opinion that the testator 
never intended to leave all his daughters without any provision 
until three of them were dead ; and with reference to the sub- 
sequent clause, which showed that his daughter II. was in his 
opinion entitled for life, they held all the daughters to take. 

Casos the converse of the preceding have sometimes occurred, 
namely, where the income is expressly disposed of during the 
joint lives only of several co-devisees or co-legatees, with a gift 
over on the decease of the survivor, thus leaving unprovided for 
the destination of the intermediate interest accruing in the in- 
terval between the determination of the joint lives and the death 
of the survivor. In several such casos (r), the interest in ques- 
tion has been held to belong to the survivors, either under an 
implied gift to them, or in virtue of the right of survivorship 
incident to a joint tenancy ; and the latter seems to have been 
the chosen ground of determination, though this result was only 
attainable by the rejection of words which, unless controlled by 
the context, would have had the effect of making the oo-devisees 
or co-legatees tenants in common. • 

In Toimley v. Bolton (d), the bequest was in these words: “I 
give to my sister M. T. and her husband Gk S. T. 50/. per annum 
Long Annuities for their joint lives, and after tlicir decease , to go 
to my own nephew, 0. P.” Sir J. Leach , M. It., held, that the 
gift over being after the decease of the husband and wife, it 
was plain that the testator intended that the survivor should be 
entitled. 

Here, too, it is doubtful whether the survivor became entitled 

(<?) Tuekerman v. Jefferies, 3 Bac. Abr. Estate, 19 Beav. 395; Stevens v. ifyfe, 
681,Gwillini’sed. 81; Armstrong v. El- 28 Beav. 388; and other oases cited, 
dridge. 3 B. C. 0. 215; Pearce v. Ed- Ch. XXXII.] 

made*, 3 Y. & 0. 246; all stated post, (d) 1 My. &K. 148; [see also McDer- 
Ch. XXXII. ; [Ci'atmvick v. Pearson , mott v. Wallace , 0 Beav. 142 ; Moffatt v. 
31 Beav. 624. But sec Jle I) rake fey's Jiurnie , 23 L. J. Ch. 691; I)ayv* J>ay t 

Kay, T03* 
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by the effect of the implication of a gift in remainder for life, 
expectant on the determination of the joint lives, or as surviving 
joint tenant for life, the words “for their joint lives” (which 
otherwise, would have determined the interest of both on the 
death of either (e ) ) being rejected. The lattor appears to have 
been the ground taken in the arguments at the bar. 

In Jones v. Randall (/), a testator bequeathed an annuity, 
upon trust for A. for life, and after her death to pay and divide 
the same amongst tho children of A. who should happen to sur- 
vive her, in equal shares if jnore than one child, and if but one 
child, then to suoh only child ; such annuity to be paid during 
the lives of such children, and l he life of the survivor of them. It 
was contended that tho survivors were entitled by implication ; 
but Sir T. Plmner , M. R., hold that the argument, that because 
the annuity was for the life of tho survivors, therefore the sur- 
vivors were to take, amoimted only to conjecture ; [that tho 
words in question only described how long tho annuity was to 
last; they determined the subject-matter of the bequest, regu- 
lating the duration, but not the persons to participate in it: and] 
tho children took as tenants in common an annuity for their 
lives and for the life of the survivor. 

[So in Bryan v. Twig (</), a bequest of an annuity to the chil- 
dren of J. B. equally share and share alike, for and during tho 
term of their joint natural lives or the life of tho survivor of 
them, was held by Sir J. llolt , L. J., to make tho children 
tenants in common of an annuity which was to endure until the 
death of tho survivor; so that on the death of one his share went 
to his representatives. With reference to Armstrong v. Eldridge 
and similar cases (A), he said that where the duration of the 
annuity was not clearly defined a gift over on the death of tho 
survivor was material, but was immaterial where the duration of 
the annuity had already been distinctly marked out as extending 
till the death of the survivor : and that it was important to ob- 
serve that in none of those cases were tho representatives of tho 
deceased annuitants parties to tho suit. 

Where, too, there is a gift to A., B. and C. for their lives, and 
after the decease of A., B. and C., to their children, a gift of the 
whole to the survivors or survivor for his or their lives must not 
be too readily inferred, the Court, in favour of the children, being 

[( 0 ) Grant v. Winholt , 23 L. J. Ch. 3 Eq. 433 (similar bequest in the same 
232 ; hut see Smith x.JJakes, 14 Sim. will) ; Males v. Earl of Cardigan , 9 Sim. 
122.] . 384. 

(//) Vide ante, n. (c). 
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. ohapteb xvn. [generally inclined to lay hold of slight indications of an intention 
to give the share of each, on his death, to his children (*).] 

2. Doctrine of The general principles before stated, as governing the doctrine 
regard to per- of implication in regard to real estate, it is conceived, are appli- 
sonal estate. cable to bequests of personal estate, including terms for years ; t ■ 
for though the terms in which the doctrine is [frequently stated as 
regards real estates,] namely, that the heir is not to be disin- 
herited by any implication other than a necessary one, applies 
exclusively to real estate, [yet it is equally true that the next of 
kin is not to be displaced by conjecture (/«■)]. 

In an early case (/), it was held by throe Justices, that if a 
man gavo a term to his son after the death of the wife of the 
testator, this shall not raise any estato in the wife, because it 
docs not appear that his intent was so, inasmuch as the son ought 
not to have it by the law by the death of the testator without 
any devise, but the executor. 

But in Doe d. Bendate v. Summerset (m), where A. possessed 
of a term of ninety-nine years, determinable on the lives of his 
daughter B. and J. S., bequeathed tho promises to his daughter 
M. after tho death of his daughter B., during the life of J. S. ; 
Wittes and Btackstone, JJ., held that B. took an estate for life 
by implication. A strong probable implication was, they said, 
sufficient : it need not bo a necessary implication. Wittes , J., it 
is said, spoke slightly of the case in Moore; and Black stone, J., 
still more slightly of the case in Croke, which, ho observed, was 
not determined, but was only upon a collateral point. 

Observations If Doe v. Summerset is to be considered as identified with a 
'SltmmerwL' proposition that tho bequest of a term of years to B. after the- 
death of A. gives a life interest to A. by implication, it is as 
difficult to reconcile it with Ilorton v. Horton as with sound 
principle, [and must be considered as overruled by Ratph v. 
Carrick (w), which shows that] tho analogy between a devise of 

[(i) Hawkins v. Hammerton , 16 Sira. This decision overrules Humphreys v. 
410; Doc d. l y a trick v. Doyle, 13 Q. B. Humphreys, L. It. ,4 Eq. 475, and renders 

1 00 ; but sco Pearce v. Edmeades, 3 Y. it unnecessary to refer in detail to cases 

& C. 246; and other cases noticed post, -where special grounds were relied on 

Ch. XXX. s. 5. to repel the implication, e. g. Stevens v. 

(k) 3 Ves. 493 ; ante, p. 356.] Hale, 2 Dr. & Sm. 22 (A. otherwise pro- 

(/) Horton v. Horton , Cro. Jac. 74 ; vided for) ; Isaacson v. Van Goor , 42 
*S\ (J. nom. Par ton v. Horton , 8 Vin. Abr. L. J. Ch. 103 (express life estate to A. 

214, Dev. (Pa.) pi. 3; see also Dayman in certain events); Cranley v. Dixon, 23 * 

v. Gold , Moore, 635, (whore, however, Bcav. 512 (partial intestacy — often 
tho point did not arise, as the wife, at deemed strong ground for raising the 
whose death the property was devised, implication-obviated by residuary be- 
wus appointed executrix, and became quest) ; Henderson v. Constable , 5 Beav. 
entitled quucunque via). 297 (gift under a power — interest 

(m) 5 Burr. 2608. during life of A. held to go as in de- 

fy*) 5Ch. D. 984, 40 L.T. N.S. 505. fault of appointment). 



IN PERSONAL PROPERTY FROM GIFT OVER. 545 

real estate to the heir [and a gift of personal estate to the'next ghaptbbxvix. 
of kin] after the death of A., [is complete ; and that unless] tho 
legatee of the future interest is the sole person entitled in tho 
character of next of kin, residuary legatee, or executor [at the 
date of the will], to the intermediate interest, not specifically dis- 
posed of, [A. will not fake a life interest by implication. 

Cases decided in the interval between Doe v. Summerset and Tendency to 
Ralph v. Garrick, during which there was] an inclination to con- tereltinper- 
strue generally a bequest of personalty at the death of A. to give 
to A. a prior life interest, by implication, [must be carefully ex- checked by 
amined before they are accepted as authorities upon the question, v * 6Vrr " 
what kind of context will furnish sufficient special grounds for 
raising tho implication in coses where the legatee of the future 
interest is not the sole person entitled as above mentioned. The 
implication was raised] in one instance where there was an express 
gift to the same legatee determinable during her life. Thus, in 
Bird v. Uumdon (0), where a tostator directed, after payment of 
debts and legacies, the residue of his money to bo put into govern- 
ment security, and the interest to bo paid to bring up and educate 
M., adding, “ the said M. to have the interest so long as she con- 
tinues single and no child ; and when it shall pleaso God to call 
her, that money shall come to my brother’s and sister’s children, 
all share alike.” M. married and had a child ; nevertheless, sho 
was held to be entitled to the income during the remainder of 
her life. Sir T. Phimer , M. R., observed, that the testator con- 
templated three periods : “ First, ho gives the interest for main- 
tenance, that is, during minority ; and, again, for maintenance 
after minority, while she lives single and has no child. To the 
third period, the interval between her marriage and her death, 
there are no words expressly applicable ; but the interest being 
first given to a favoured object, and the capital not given over 
till the death of that person, the Court is driven to the necessity 
of saying, either that there is intestacy during the remainder of 
her life, or that she is to take during her whole life. The latter 
seems the mote reasonable alternative.” 

[This case bears some resemblance to those cited in the next 
section, where a gift to A. during minority has been enlarged to 

( 0 ) 2 8w. 342; see also Blackwell v. Betty Smith's Trusts, L. R., 1 Eq. 79, 

Bull, 1 Kee. 176, ante, p. 536; \Cock v. and perhaps Be Blake's Trust , L. R., 3 
Cock, 21 W. R., 807, is but shortly re- Eq. 799, are not properly cases of im- 
ported ; Davies v. Hopkins, 2 Bear. 27G, plication, but of express gifts upon sp- 
in %tf perhaps be referred to another parent (not real) contingencies.] 
ground, post, Ch. XXII. s. 6, n. Be 

J. — VOL. I. 
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546 


ESTATES ARISING BY IMPLICATION 


GHAPTEB XVII. 


Implication 
from express 
gift on death 
combined 
with somo 
contingency. 


Gift implied 
from limita- 
tion over if 
the object 
died under 
twenty-one. 


[an absolute fee in A. on his attaining twenty-one, by virtue of a 
gift over in case of his death under that age.] 

III. Hitherto the doctrine of implication has been viewed 
chiefly in its application to tho simple case of devise or bequest 
on tho decease of somo person or persons ; but it is obvious that 
the principle may como undor consideration in a somowhat more 
complex form, as whore tho event, upon which the express de- 
vise is to take effect, is the death of a person, combined with 
somo other contingency. Yot instance, in tho caso of a devise 
to B. in the event of A. dying underage; in which case, as thoro 
is no devise to A. in tho alternative event of his attaining his 
majority, the quostion arises, whether he can take the fee (p) by 
implication in such event. If B. woro tho testator’s heir apparent 
or presumptive, there would be no difficulty in arriving at tho 
affirmative conclusion ; the case then being evidently analogous 
to that of a doviso to tho heir, to take effect in possession on A.’s 
decease, which, wo have seen, raises an estate for life in A. By 
parity of reason, it would seem that a devise to a stranger, in the 
event of A. dying under age, supplies no more valid ground for 
holding A. to take an ostate in feo by implication, than is afforded 
for the implication of an estate for life to a person on whose de- 
cease the lands are devised to a stranger : for a testator may intend 
tho feo to descend to tho heir on the alternative contingency of A. 
attaining his maj ority . And, perhaps, tho authorities rightly con- 
sidered, do not militate against this hypothesis; for, though an 
estate in feo was held, in ono instance, to arise by implication, 
under such a devise, to a person who was not the testator’s heir, 
yet the construction was founded on reasoning partly derived 
from the context. 

Thus, in Goodright d. Hoskins v. Hoskins (q), a testator be- 
queathed unto his son Richard certain leasehold premises called 
S., to hold the same unto his said son Richard until his (R.’s) 
son Thomas should attain the age of twenty-one years, and no 
longer ; but in case his said son Thomas should die in his minority, 
then the testator gave the said leasehold premises unto John and 
Richard, sons of the said Richard, or eithor of them, attaining 
the age of twenty-one years as aforesaid; and he desired that his 
premises at S. might be quitted and delivered up as aforesaid by 
his said son Richard; and the testator, in a certain event, revoked, 

(p) W by, it may be asked, a fee? Gh. XXXIII. s. 3. 

On this point yido I*urefoy v. Rogers, 2 ( 7 ) 9 East, 306. 

Saund. 388, and other cases discussod 
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but otherwise confirmed, the said bequest of S. and the other chapter xvii, 
legacies given to his son Richard’s family. Thomas attained 
twenty-one, and was held to be entitled: Lord Ellenborough rely- 
ing much upon the direction that tho premises should bo quitted 
and delivered up as aforesaid by the testator’s son Richard, that is, 
when Riohard’s son Thomas came of age, to Thomas; “ for to 
whom else” (said his Lordship) “could Richard deliver up tho 
possession in that event?” 

But might not these words (which merely imported by whom Remark upon 
the premises were to be delivered up) havo been satisfied by jpfpfP v ’ 
their delivery up to any person entitled under or dehors tliQ will? * 

Unless Thomas wore to become entitled at twenty-one, the limi- 
tation over, in cose he died under that age, was certainly veiy 
absurd, and the case may bo considered as somewhat analogous 
in principlo to those in which a dovise has been enlarged to a fee 
by such a devise over (r). 

This case was much rolied on in Danis v. Dan's (#), in support Dat ls v. Davis. 
of the argument for raising an implied gift to tho testator’s 
daughter, from the following words: — “It is my wisli that my 
brother S. be my executor, to arrange, dispose of, and sottlo all 
my affairs; and I appoint him guardian to my daughter.” Sir 
J. Leach , M. R., decided in favour o£ tho implication, lie said, 
that it was plain it was not the intention of tho testator that his 
brother should take a beneficial interest, but that ho should only 
arrange and settlo his affairs ; and, from his appointment as guar- 
dian to the daughter, it was to be implied that the arrangement 
and settlement was to be for her benefit; but Lord Brougham re- 
versed tjps decree, conceiving that thero was nothing in tho lan- 
guage or provisionsuof the will from which a bequest to the daugh- 
ter could be safely and reasonably implied, lie observed, that 
Ncicland v. Shephard (f) and Goodnight v. Hoskins, (tho former of 
which hod been ofton questioned (a), and the latter had been rested 
by Lord Ellenborough on special grounds,) fell far short of this. 

(r) Vide Ch. XXXIII. s. 3. son v. Paicc, 1 B. C. 0. 91, a bequest in 

(sj 1 R. & My. 645. trust for 11. L. uutil lie should come of 

m 2 P. W. 194. In this case, (which ago, was held to be an absolute gift to 
is often cited,) a testator gave the resi- R. L. ; and in Pent v. Powell , Amb. 387, 
due of his real and personal estate to 1 Ed. 479, u devise and bequest in 
trustees, upon trust, to apply the in- nearly tho same words received tho 
come for the maintenance of his grand- same construction. Seo further Gh. 
children during minority, but went no XXXIII. s. 3, ad fin. ; Tunaley v. Doe It, 
further. Lord Macclesfield — “ Tho in- 3 Drew. 720. 

tention is most plain, that the grand- (w) 3 Atk. 316. “ I say nothing as 
children should have the surplus, both to whether it was rightly decided,” 
of the real and personal estate, after per Wood, V.-C., 2 J. & H. 128. 
their age of twenty-one.” [In Atkin- 

N Jf 2 
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CHAPTEB XVII. 

Absolute gift 
at twenty -ono 
implied from 
limitation 
until twenty- 
one and gift 
over under 
that age. 


[The analogy suggested above is closer where there is in the 
first place an estate devised to be enlarged. Thus in Cropton v. 
Davies (x), where a testator devised three houses to trustees upon 
trust, as to the first, for his daughter A., her heirs and assigns ; 
as to the second, for his daughter B., her heirs and assigns; and, 
as to the third, to apply the rents for the advancement and benefit 
of his granddaughter 0. until she attained twenty-one, but, in 
case she should dio under that age, then he devised the some to 

A. and B. and their heirs as tenants in common : all the residue 
of his real and personal estate he devised to X., Y. and Z. 0. 
attained twenty-one, and the Court of C. 1\, without saying that 
the devise alone would hqve raised a fee by implication, thought 
that, looking to it and to the other provisions together, the inten- 
tion was clear to give C. the whole interest in the third house, to 
go over to A. and B. only in an event which had not happened. 
If this were not so, the strange consequence would follow that if 
C. died under twenty-one the house would go over to A. andB., 
whereas if she attained twonty-ono it would go over to the re- 
siduary legatees, who were other persons. Such an intent the 
Court thought could not bo presumed from the structure and 
language of the will. 

In Tomkins v. Tomkins (y) there was nothing but a bare devise 
“ to his brother in trust for his eldest son B. till he should attain 
twenty-one, and, if he should dio before twenty-one, then a 
devise over yet it was held that on attaining twenty-one B. 
took the whole by implication. So, in Gardiner v. Stevens (s), 
where leaseholds were bequeathed “in trust for A. and B. till B. 
is twenty-five years old, and in case they, A. and B., should dio 
before B. attains twenty-five, M then over, it was held l5y Wood, 
V.-C., that, on B. attaining twenty-five, A. and B. became abso- 
lutely entitled in equal moieties. And in Wilks v. Williams (a) the 
same judge treated it as clear that upon a devise or bequest of 
real or personal estate, upon trust for the child or children of any 
person until they attain twenty-one, followed by a gift over to a 
third person in case the children do not live to attain twenty-one, 
the children, if they live to attain twenty-one, take absolutely. 
The case itself went somewhat further. The testatrix desired 
her trustees to invest the residue, and gave the interest to A. and 

B. equally, and at their decease the dividends were “ to be con- 

[(*) L. R., 4 C. P. 159. (s) 30 L. J. Ch. 199. 

(y) Ab cited by Lord Mansfield, 1 (a) 2 J. & H. 125. 

Burr. 234. 
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[tiimod to their children till they come to tho ago of twenty-one.” chapter xvii. 
There was no gift over, but the testatrix added, “ I constitute / 

and appoint C. and D. trustees for the said A. and 13. and their 
children.” The children were held to take absolutely on attain- 
ing twenty-one; for the trust during minority was complete 
without the last clause, which therefore must be looked upon as 
indicating that, after the children attained twenty-one, the trust 
for their benefit was still to continue. 

But, of course, the children will not tako an absolute interest When this 
by implication if in the same event there is an express gift to faiFj? catl ° n 
them of a less interest (J). And it has been hold that the event 
upon which the gift over is to take effect must exactly correspond 
with that upon which the limited trust is to cease. If the gift over 
depends on a further collateral event, as on death under twenty- 
one and unmarried, the implication does not arise (c). And 
where (d) the trust during minority was for the minor and his 
mother , with a gift over to her if he died under twenty-one, Sir ‘ 

2?. Kindersley , Y.-O., held that there was not enough to show 
that the minor, if he attained twenty-one, was to bo benefited 
exclusively of his mother.] 

IY. Where a testator gives several distinct subjects of dis- Noimplica- 
position to trustees, and then proceeds to dispose of the equitable ^ 

or beneficial interest in terms applicable to one of those subjects bo co-cxten- 
only, there is no necessary implication that he intended the legal aVsposition^^^ 
and equitable disposition to be co-extensive, though it may bo 
highly probable that he did so, and more especially when the 
omitted subject is convenient (though not essential) to the enjoy- 
ment of the othen 

As in Stubbs v. Sargon (e), where a testatrix devised to trustees 
and their heirs her copyhold dwelling-house, (wherein she prin- 
cipally resided,) garden and ground, together with the furniture 
and effects therein , and the coach house and stable thereto belong- 
ing, and also the ton cottages, and two now cottages built by 
hor, with their appurtenances, at L., upon trust, that the trustees 
and the survivors, &c., and the heirs or assigns of tho survivor, 
should pay the rents of the said hereditaments to her niece.S. S., 
the wife of Gk S., or permit and suffer her to use and occupy tho 
said hereditaments during her life, to the intent that the same 

[(b) Savage v. Tyere, L. R., 7 Ch. 35G. (c) 2 Kee. 255, 3 My. & Cr. 607; 

(c) lb. comparo this caso with Ackersy.Phippe, 

(«J) Fitzhenryy, Benner , 2 Drew. 36.] 9 Bb. 431, 3 Cl. & Fin. 666. 
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from powers 


ESTATES ARISING BY IMPLICATION 

hereditaments, and tho rents, issues, and profits thereof, might 
he for her separate use ; and after her decease, to G. S. for his 
life ; and after his decease, upon trust, that the trustees and the 
survivors and survivor of them, and the heirs or assigns of such 
survivor, should he possessed of and interested in the said here- 
ditaments, in trust for such of the testatrix's nephews and nieces, 
or grand-nephows and grand-nieces, as S. S. should appoint ; and 
in default of appointment, upon trust that the said trustees and 
the survivors and survivor of them, or the heirs or assigns of such 
survivor, should sell and dispose of the said hereditaments and 
premises (/) ; and tho testatrix directed that the produce of such 
sale should constitute part of her residuary personal estate. The 
will contained a general residuary clause (g). Lord Langdale , 
M. 11., held, that tho fumitilro and effects did not pass to S. S., 
but belonged to the residuary legatees, tho testatrix having, in 
the statement of tho trusts, employed words only applicable to 
the real estate ; and Lord Cottenham , on appeal, was of tho same 
opinion, observing, that it was probable the testatrix intended 
that the furniture and effects should accompany the copyholds, 
but she had omitted to declare such to be her intention. 

So, in Jackson v. Noble (//), where a testator gave certain free- 
hold, copyhold, and leasehold estates (particularly describing them) 
and £1,000 stock, to trustees, their heirs, executors, adminis- 
trators and assigns, to hold tho last-mentioned freehold and lease- 
hold estates, and stock, unto the trustees, their heirs, executors, 
administrators and assigns, in trust for his daughter A. for life, 
for her separate use; and after her decease, upon trust, to convey 
and assign the several last-mentioned freehold and leasehold 
estates and £1,000 stock unto the heirs, executors, administrators 
and assigns of A. And tho testator empowered his daughter to 
grant leases of tho freehold and leasehold estates so given to her. 
Lord Langdale hold, that as tho testator had omitted all mention 
of tho copyhold estates after the devise to the trustees, he could 
not consider them as comprised in tho trust. 


V. Implied gifts may be and often are created by powers of 
selection or distribution in favour of a defined class of objects ; 


(/) The addition of tho word “ pre- 
mises, * ’ in this instance, afforded ground 
for extending the ultimate trust, unless 
restricted by tho preceding trusts to the 
furniture ; but as the proceeds under 
this trust were to form part of tho resi- 


duary personal estate, the point was 
immaterial. 

{$) This fact is to be assumed, but 1 b 
not stated in the report. 

(A) 2 Kee. 690. 
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for, where property is given [or appointed under a general chapter xvn. 
power (i)] to a person for life, and after his or her decease to 0 f selection 
such children, relations, or other defined objects as he or she slm.11 and dutribu- 
appoint, or among them in such shares as the donee shall tlon ' 
appoint, and there is no express gift over to these objects in 
default of appointment, such a gift will be implied ; the pre- 
sumption being, that the testator could not have intended the 
objects of the power to bo disappointed of his bounty,^by the 
neglect of the donee to exerciso such power in their favour (k). 

A leading authority for this construction is the case of Brown 
v. Higgs (/), where the bequest was, “ to such children of my 
nephew S., as my nephew I. shall think most deserving, and that 
will make the best use of it, or to tho children of my nephew W., 
if any suoh there are, or shall bo.” I. died in tho lifetime of the 
testator. Sir JR. P. Arden , H. It., and subsequently Lord Eldon , 
after great consideration, held the children to bo entitled under 
the implied trust : [and this decision was affirmed in D. 1\] 

And the implication, it seems, is not repelled by the circum- Implied gift 
stance that the testator has expressly given tho property to tho precluded by 
persons who aro objects of the power, in the event of tho donee cxpres»^t 
dying before him (m) ; which event, it is to be observed, would event. 9 
have prevented the power from arising ; so that tho express gift 
and the implied one aro alternative and not inconsistent. 

An express gift over in default of appointment, in favour of Implication 
either tho objects of tho power or any other person, of course pro- cxpreM^gift^ 
eludes all implication (n). [But a gift over in default of objects in same ©vent, 
of tho power strengthens tho implication in their favour (o).] 

And there is, it seems, no necessary inference that tho testator 


[(«) White y. Wilson , 1 Drow. 298. 

(A*) Tho early casfcs of Crosslin g v. 
Growling, 2 Cox, 39C, and littl e of Marl- 
borough v. Godolphin , 2 Yes. 01, which 
are opposed to this construction, would 
probably be decided differently at tho 
present day ; see Sugd. Fow. 8tli cd. 
692.] 

(j) 4 Yes. 708, • 6 Yes. 495, 8 Vos. 
561 ; sco also Harding v. Glyn, 1 Atk. 
469; Crttwys y. Column, 9 Vcs. 319; 
Forbes v. Fall, 3 Mer. 437 ; [Witts v. 
Boddington , 3 B. C. C. 95 ;] Walsh v. 
Wallinger , 2 R. & My. 78 ; [Gricveson v. 
Riwopp, 2 Kee. 653 ; Jones v. Torin , 6 
Sim. 265 (as to which see ante, p. 517, 
n. (x) ) ; Martin v. Stvannell , 2 Beav. 219; 
Fern cickY. Grecmccll, 10 ib. 412 ; Fordyce 
v. Bridges , 10 Beav. 90, 2 Phil. 497 ; 
BniTOugh v. Fhilcox, 6 My. & Cr. 73 ; 
Falkncr v. Lord Wynford , 15 L. J. Ch. 
8, 9 Jut. 1006 ; Fenny v. Turner, 15 


Sim. 368, 2 Phil. 493 ; Alloway v. Al- 
io way, 4 1). & War. 380 ; Salusbury v. 
Dm ton , 3 K. & J. 535; Joel v. Mills , ib. 
474 ; licit l v. livid, 25 Beav. 409 ; Jzod 
v. Jzod, 32 Beav. 242 ; Re Caplin's will, 

2 Dr. & Sm. 527. As to tlic sufficiency 
of precatory words to oreato a power 
from which a gift may thus bo implied, 
see Bernard v. Minshull, Johns. 292. 
No gift can bo implied where the doneo 
has a discretion whether he will appoint 
anything or not, Re Eddowes, 1 Dr. & 
Sm. 395. Compare Brook v. Brook , 

3 Sm. & Gif. 280. 

(in) Kennedy v. Kingston, 2 J. & W. 
431. 

[(/*) Fatlison v. Fattison , 19 Beav. 
638 ; Roddy v. Fitzgerald, 6 H. L. Ca. 
823 ; Goldring v. Inwood , 3 Gif. 139. 
Compare Re Jeffery s' Trusts, L. R., 14 
Eq. 136. 

(o) Butler v. Gray, L. R., 5 Ch. 30.] 
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oHiFiBBmr. intends that a qualification, applied by him exclusively to the 
~~ ” objects of the power, should he extended to the objects of the 

gift expressly limited in default of appointment to a class of 
objects identical in other respects with that of the power. Thus, 
where {p) the devise was to A. for life, with remainder to Buoh 
child and children of A. and him surviving , who should be edu- 
cated as a member of the Church of England, in such parts and 
proportions, &c. as A. should appoint, and, in default of such 
appointment, to the first son of A. who should be educated as 
aforesaid and the heirs of the body of such son, with divers re- 
mainders over : it was contended that as the power of appoint- 
ment was restricted to “ surviving ” children, the gift over was 
to be construed with a liko limitation ; but Sir J. Leach , Hi. B., 
held, that such a construction would be contrary to the force of 
the expressions used, and was not warranted by necessary or 
rational inference. 

Objects of A gift arising by implication from a power of selection or dis- 
pUedgiftimiBt tribution, however, applies to the persons who are objects of the 
be identical, power, and to them only ; and consequently, if the appointment 
is to be testamentary, the gift takes effect in favour of the objeots 
living at the decease of the donee, to the exclusion of any who 
may have died in his lifetime, and who of course could not have 
been made objocts of an appointment by will ( q ). [Consequently 
if all the objects die in the donee’s lifetime, no gift at all can be 
impliod. So, although the power be to appoint by deed or will, 
yet if upon the true construction of the instrument creating it 
the objects of it axe required to be living at a deferred period, 
the implied gift in default will also be to those persons only (r). 
Where the power is to appoint in favour of soine ono person to 


(p) Smith v. Death , 6 Mad. 371. 

( 0 ) Walsh v. Walling cr, 2 R. & My. 
78 ; see also Kennedy v. Kingston, 2 J. 
& W. 431 ; [Freeland v. rearson, L. R., 
3 Eq. 658. In Falkner v. Wynford, 15 
L. J. Gh. 8 , 9 Jut. 1006, the power was 
to appoint by deed or will, and, conse- 
quently, the gift by implication was 
not restricted to the objects living at 
the decease of tho doneo. An express 
gift in default of appointment applies 
to tho same class of persons as a simple 
gift unconnected with any power, Fat- 
Hson v. Fattison, 19Beav.638; Richards 
v. Davies , 13 0. B., N. S. 69, 861. And 
it is said that a gift to a class in such 
shores as A. shall by will appoint is to 
be distinguished from a mere power for 
A. to give among the class, and is for 


this purpose equivalent to an express 
gift in default, Lambert v. Thwaites, L. 
R., 2 Eq. 151 ; but in Woodcock v. Ren- 
neck, 1 Phil. 72, 4 Beav. 190, it was held 
by Lords lyndhurst and Langdale that 
tnc question who were entitled under 
such a gift depended upon the construc- 
tion of the whole clause, including the 
words importing power. 

(r) Half head v. Shepherd , 28 E. J. 
Q.B. 248, 5 Jur. N. S. 1162; Re White's 
Trust , Johns. 656; Re Rhine's Trusts, 
L. R., 5 Eq. 346 ; Winn v. Fenwick, 11 
Beav. 438 ; Stolivorthy v. Sancroft , 33 
L. J. Gh. 708, 10 Jur. N. S. 762. But 
it has been doubted whether the point 
of construction in the last two oases 
was rightly decided, L. R,, 2 Eq. 159, 
160, 4 Gh. D. 68 . 
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[be selected out of a class, if any gift could be implied in default 
of appointment, it ought to be to one person only of the olass ; 
but as no gift can be implied to one more than another, it seems 
that none of the class can take by implication (*).] 

And it should seem, that a gift arising by implication from a 
power of selection or distribution in favour of relations , will ap- 
ply exclusively to the relations living at the death of the donee, 
even though [they be not the donee’s own relations, and though] 
the power is not in terms confined to an appointment by will (/). 

If the subject of the implied gift resulting from such a power 
be real estate of inheritance, the implication [confers] an estate 
in fee, even though the will be dated before 1838, if the power 
authorizes tho limitation of ostates in fee (it). 

Although a power of selection or distribution is usually pre\ 
coded by the reservation of a life interest to tho donee, yet such 
a gift, where omitted, will not be implied. Thus, it was de- 
cided, that whero a testatrix, after bequeathing her property to 
her mother, requested her to leave 500/. to each of her (the tes- 
tatrix’s) sister A.’s children, (and somo legacies to other per- 
sons,) and the remainder to her sister B., “ to dispose of among 
her children as sho may think proper,” B. herself took no in- 
terest (#). 


YI. It remains to consider the implication of estates tail. 
According to the doctrine which has been the subject of discus- 
sion in the second section, it is not to be doubted, that if lands 
were devised to the testator’s heir apparent or heir presumptive 
in fee in case A. should die without issue, (which, if the will were 
made before 1838,^would import a general failure of issue (//),) 
this would make A. tenant in tail, with reversion in fee to tho 
testator’s heir — the event described being precisely that which 
would involve the extinction of an cstato tail ; and it being im- 
possible to suppose that tho testator could intend to make a 


[(•) Sugd. Pow. 8th ed. 593.] 

(*) Att.-Gcn. y. Do y ley, 4 Vin. Abr. 
Ch. Us. C. pi. 16, p. 485 ; Harding v. 
Glyn, 1 Atk. 469, cited 5Ves. 501. Tho 
case of Dope v. Whiteombe, as reported 3 
Mer. 689, is contra, in regard to a power 
of distribution; but, as corrected from 
R.L., Sugd. Pow. 8tli ed. pp. 663, 953, 
is on authority on the same sido. [And 
see Finch v. Hollingsworth, 21 Beav. 1 12. 

(m) Bradley v. Cartwright , L.R., 2 C. 
P. 611. And see Casterton v. Suther- 
land, 9 Vos. 445 ; Ct'ozicr v. Crozier , 3 D. 
& War. 383.] 


(.*•) Blakency v. Blakeney, 6 Sim. 52 ; 

B )ut see Huddleston v. Gouldsbary, 10 
oav 547; llamsden v. Hassard. 3 B. 
C. C. 236.] 

(y) The implication doctrine dis- 
cussed in tho text assumes that the 
words referring to “ death without is- 
sue” import an indefinite failure of 
issue. What force of context is requi- 
site to explain them to bo used in any 
other than this their ordinary sense 
(which is a subject of much intricacy, 
from the accumulation of authorities), 
will be considered Gh. XLI. 


CHAPTER XVII. 


Life interest 
not implied 
in donee from 
power of dis- 
tribution. 


Implication of 
estates tail, 
beforo 1 Viet, 
c. 26. 



554 


ESTATES ARISING BY IMPLICATION 


aBAxmxm. dovise to toko effect at a future period, to the very person who 
would in the absence of disposition take the property by act of 
law, without intending that it should in the meantime devolve to 
some other person. The reports, however, do not present exactly 
such a case. 

Whether an It has been long settled, however, that a devise, in a will which 
fo? life can bo regulated by the old law, to a person and his heirs, or to a 

by 1 P orson indefinitely, with a limitation over in case he die without 
implication/ issue, confers an estate tail, on the ground, in the former case, that 
the testator has explained himself to have used the word “ heirs” 
in tho qualified and restricted sense of heirs of the body (s), and 
in the latter case on the ground that he has, by postponing tho 
ulterior devise^until tho failure of the issue of tho prior devisee, 
.afforded an irresistible inference that ho intended that the estate 
to be taken by the prior devisee under the indefinite deviso 
should be of such a measure and duration as to fill up tho chasm 
in tho disposition, and prevent the failure of the ulterior doviso, 
which, as an executory devise to tako effect on a general failure 
of issue, would, of course, be void for remoteness. According 
to some early casos, however, an express estate for life cannot be 
so enlarged into an estate tail by implication, on the ground 
that implication can only bo admitted in tho absence of, and 
never in contradiction to, an express limitation. But in Bamfiehl 
v. Popham {a), (which is the authority usually adduced for this 
doctrine,) the conclusion at which tho Court arrived may be sus- 
tained upon other grounds; if not, it has been overruled by nu- 
merous decisions (b), in which an estate tail has been raised in 
the first taker, by Implication from words devising the property 
over in case he die without issue, although tjie pribr devise was 
expressly for life ; the intention of the testator being manifest, 
that the estate should not go over to the next devisee until the 
whole line of issue was extinct. And it is observable that this 


construction prevailed in a case, where the words ‘in question were 
accompanied by expressions which might, if the Court had been 
particularly anxious to escape from the rule, have afforded a 
Express estate plausible ground of dereliction. The case here referred to is 
Mae/wll v. Weeding (r), where the testator gave real and personal 


for life en- 
larged to an 
estate tail. 


[(c) For other cuses where “ heirs” 
has been so explained, seeCh. XL. s. 3.] 
(a) 1 P. W. 54, Salk. 236, 2 Yem. 
427, 449 ; see 1 Vcs. 26. 

[(5) Per Father, L. 0., Blachbom v. 
Edge ley, 1 P. W. 606 ;] Langley v. Bald- 
win, 1 P. W. 7 59 ; Stanley v. Lennard , 


1 Ed. 87 ; Att.-Gen . y. Sutton , 1 P. W. 
754, 3 B. P. G. 76 ; Doe d. Bean v. HaU 
ley , 8 T. B. 6; [Parr v. Swinish , 4 
Buss. 283 ; Key V. Key , 4 D. M. & G. 
73; Stan house y. Gaskell , 17 Jnr. 157; 
Andrew v. Andrew , 1 Ch. D. 411.] 

(< e ) 8 Sim. 4. 
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estate to his wife for life, and after her decease to his son J. for chapter xvn. 

his life ; but if his son should die without issue, not leaving any 

children , then his estates to be sold, and the money divided among 

his other children. It was contended, that the words “ not leaving 

any children” were explanatory of the preceding words “ dio 

without issue,” and, consequently, that they did not mako J. 

tenant in tail ; but Sir L. Shadiccll, Y.-C., considered that tho 

words in question were included in the previous words ; a dying 

without leaving a child being one mode of dying without issue ; 

and he observed, that it was perfectly manifest that tho testator 

did not intend the estate to go over so long as any issue of tho 

first taker wore in existence. “ And I consider it,” he said, “ to 

be a settled point, that, whether an estate bo given in fee or for 

life, or generally, without any particular limit as to its duration, 

if it bo followed by a devise over in case of tho dovisee dying 

without issue, tho doviseo will tako an estate tail.” 

It is to be observed, that where tho devise over is to tako 
effect on the event of the prior devisee dying without issue living 
at the death, it has no effect in enlarging a prior estate for life to 
an estate tail (d) ; as the event described is not that by which 
an estate tail is necessarily extinguished, for such an cstato de- 
termines on the failure of issue at any time. The only question, Estato tail not 
in such a case, would be, whether tho words would raiso an wo?dsrcfM> 
estate by implication in tho issue living at the death. Lord 
Hardmcke suggested a point of this nature in Lcthieullier v. 

Tracy (e), but tho case did not require its determination. It is 
clear that, where tho estate previously devised is in fee, no such 
implication arises ; but tliis is not quite conclusive, inasmuch as 
tho motive to imply an estate tail in such cases is much loss 
cogent, since the alternative construction gives tho prior dovisee 
an estate in fee simple in the event of his leaving issuo ; whereby 
he is enabled to make a provision for such issue, if he leaves 
any : so that the scheme of disposition which is thus imputed 
to the testator is reasonable, and wholly free from the inconve- 
nience and objection which attach to a similar construction 
where the devise is for life only, in which tho effect of rejecting 
the implication is, that, in the event of tho first taker leaving 
issue, the property is undisposed of, as it cannot go to either 
himself, his issue, or the ulterior devisee. 

Id) See Lcthieullier v. Tracy, 3 Atk. ib. 138.] 

774, 703. [See alno 8 H. L. Ca. 593 ; (e) 3 Atk. 79G. 

L. R., 3 H. L. 132, 134, and (contra) 
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CHATTER XVII. 


Rule where 
person whoso 
issue is refer- 
red to is heir- 
at-law of 
testator, 


Where he is 
neither heir 
nor prior de- 
visee, no im- 
plication. 


And it is to be observed, that where the person, on whose 
general failure of issue a devise is expressly made expectant, is 
the heir-at-law of the testator, he becomes, by the application of 
the rule under consideration, tenant in tail by implication, in 
precisely tho same manner as if there had been a prior devise to 
him and his heirs in tho will (/). 

[But it is not sufficient that the words used by the testator ■ 
show that he contemplated the determination of the devisee’s 
estate upon a general failure of issue, unless an actual devise 
over, either express or implied, to take effect in that event, be 
found in tho will. Thus, in j Doe d. Cape v. Walker (y), where 
the testator in his will said, " If my son W. (who was tho tes- 
tator’s heir-at-law) should die, and having no heirs lawfully be- 
gotten, and my freehold messuago should fall by descent unto 
my grand-daughter M.,” and then directed his grand-daughter 
to pay certain logacies “ within twelve months after she came 
into possession of the estate,” the Court held that there was no 
gift to the grand-daughter, and therefore that W.’s estate was 
not cut down to an estate tail ; and Newton v. Barnardine (A), 
where the words, “ if E. die before he hath any issue of his 
body, so that tho lands do descend to Gk,” were held to be a 
good gift by implication to Gk, and to raise an estate tail in E.*, 
was distinguished on the ground that, in the circumstances con- 
templated by the testator, Gk was not heir of E., and “ descend” 
was not used in its ordinary sense ; and they laid stress on the 
words “ so that,” as denoting tho consequonco of an estate tail 
in E.] 

If, however, tho person, in default of whose issue the estate 
is given over, (or tho person to whom it is sq given,) be not the 
heir-at-law of the testator, and if the former take no prior estate 
under the will susceptible of enlargement or modification from 
these words, an estate will not accrue to him by implication ; and, 
consequently, tho devise, to take effect on the contingency in 
question, is void for remoteness, as an executory devise limited 
to arise after an indefinite failure of issue (i). 

In Gardner v. Sheldon (A), (which is a leading authority on 
this point,) A., having a son and two daughters, devised in the 
following words : — “ If it shall happen my son B. and my two 

[(/) Goodrighi v. Goodridgc, Willes, (h) Moore, 127, Owen, 29.] 

369, 7 Mod. 463 ; Daintry v. Baintry , (i) Ante, p. 264. 

6 T. R. 307. (*) Vaugh. 269, 1 Eq. Ca. Ab. 197 

(^) 2 M. & Gr. 113. And see Scrape pi. 6, 1 Freem. 11. 
v. Modes , Com. Rep. 642. 
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daughters die without issue of their bodies lawfully begotten, ctiattkbxvii. 
then all my lands shall remain to my nephew D. and his heirs.” 

It was held, 1st, that no express estate was given to the children ; 
and, 2ndly, that they took no estate by implication, because, then, 
it must be either a joint estate for life, with several inheritances 
in tail, or several estates tail in succession, one after another. 

The latter it could not bo, because it was uncertain which should 
take first ; nor the former, because the heir-at-law could not be 
disinherited without a necessary implication, which in this case 
there was not, for it was only a designation and appointment 
when the land should come to the nephew, as if ho had devised 
thus : “ I leave my land to descend, or give it, to my son and 
his heirs, till ho and my two daughters die without issue, or so 
long as any heirs of the body of him and my two daughters 
shall be living,” and then to his nephew (/). 

This doctrine, however, has sometimes been considered as Tenmjy.jgar . 
shaken by two modem decisions. The first is Tcnny d. Agar v. 

Agar (»§), where a testator devised certain lands to his only son 
A. and his heirs, upon condition that he paid to the testator’s 
daughter B. 12/. a year until twenty-one, and after that age to 
pay her 300/. for her portion ; and, in default of payment, that 
she should enter and hold the lands to her and her heirs for ever ; 
and in case his (the testator’s) said son and daughter happen to 
die “ without having (w) any children issue lawfully begotten or to 
be begotten,” then he devised the lands to C. in fee. The son 
entored, and performed the condition. Ho afterwards suffered 
a recovery, declaring the uses to himself in fee. The son and 
daughter both died without issue, the former having devised the 
property. Against his devisees the heir-at-law of C. the remain- 
derman brought an action of ejectment, contending that the son 
and daughter took respectively an estate in fee, subject to an 
executory devise on their dying " without leaving any child or * 
issue” at their decease, (which, of course, would not have been 
affected by the recovery,) and not estates tail. But tho Court 
held that nothing could be clearer than that the testator intended 
that C., the devisee in remainder, should not take until the ex- 
tinction of the lines of issue of both his son and daughter ; and 
that to effectuate this intention the true construction was, that 

(2) They also held, that this would (n) From other parts of tho caso it 
be a good executory devise to tho seems the word was “ leaving;” but, 
nephew ; but it is dear that such a the subject being real estate, the varia- 
devise would be void for remoteness. tion is immaterial. 

(«) 12 East, 252. 
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CHAPTER XVn. 


Romilly y. 
James* 


Remarks upon 
Tenny v. 
Agar; 


A. should take an estate tail only, with remainder in tail by 
implication to B., with remainder in fee to 0. ' 

The other seemingly opposing case is Romilly v. James (o), 
where a testator devised to A., liis brother, all his real estate, 
subject to the devises thereinafter expressed. lie then devised 
to his brother’s son, B., all his estate called M., to hold to him 
and his heirs for ever ; and tho testator afterwards provided, that 
in case his brother and his son should happen to die , haring no issue 
of cither of their bodies , then ho dovised all his real estate to his 
nephew J. and his heirs. B. died without having had issue, and 

A. diod without leaving issue. It was contended hero, as in 
Tenny v. Agar, that B. took a fee, subject to an executory devise 
in the ovent of himself and his father both dying without leaving 
issue at their respective deceaso. But ‘the Court held that B. 
was tenant in tail. “The will” (said Gibbs , C. J.) “gives the 
foe to A. in all which is not afterwards disposed of ; the sub- 
sequent clause removes that estate in tho premises before givon 
to A., and gives a similar clear estate in fee in the promises to 

B. , divesting tho estate of tho father (p) ; but if A. and B. die 
without having issue, then the estate is given over. This plainly 
cuts down his (i. o. B.’s) estate to an estate tail, and doing so, it 
loaves something behind which A. may take as part of the real 
estate of the testator ; but the same clause cuts down also the 
preceding estate in fee given to A. to an estate tail. B., therefore, 
takes an estate tail, with remainder in tail to his father, remainder 
in fee to J.” 

It is observable that, in Tenny v. Agar , the only material 
question was, whether the words, “leaving any child or issue,” 
imported an indefinite failure of issue ( 7 ) ; for tho affirmative of 
that proposition being established, it was unnecessary to inquiro 
whether the estate of tho first taker was cut down to an estato 
tail, with remainder in tail by implication to the other person on 
failure of whose issue it was givon over ; or whether tho first 
taker had a fee, subject to an executory devise to arise on those 
events ; for, in the former case, the recovery suffered by the first 
devisee in tail had acquired the fee simple ; and in the latter, the 
devise over was void for remoteness : so that the title derived 
from the first devisee quacunque via was good. The opinion of 
the Court, therefore, upon the question, whether an estate tail 
arose by implication, may bo considered as extra-judicial. It is 


f o) 6 Taunt. 263, 1 Marsh. 502. batim from the report. 

’) These expressions arc taken ver- (?) On this point sec Gh. XLI. 
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observable, too, that the words referring to the failure of issue chapter xvn. 
may have been intended to out down the fee simple, which the 
daughter was to take on the non-performance of the condition 
by the son, to an estate tail. Lord EUcnho rough, in his judg- 
ment, assumed that there was a preceding deviso in fee to tho 
daughter as well as to the son. 

In Romilly v. James , the 0. J. appears to have considered tho —upon Ro - 
general devise to A. as a gift of the remainder in fee of tho pro- milhj v ’ JamC8m 
perty in question, expectant on an estate tail in 13., and that it 
was in effect a devise to 13. and his heirs, and in default of issue 
by him, to A. It is evident, therefore, (whatever maybe thought 
of the soundness of this interpretation,) that this case also is no 
authority for the proposition, that a devise in default of issue of 
a person, not heir-at-law and not taking a prior ostate by the 
will, raises in that person an estate tail by implication. A dis- 
tinct recognition of the contrary doctrine occurs in tho later case 
of Doe v. Lucraft (>*), which has this peculiarity, that the deviso 
over was in case of the failure of the testator’s own issue (s) ; and 
it was treated as clear, that the words did not raise an estate tail 
by implication. 

[But there is a difference between a gift over in default of Gift to A. with 
issue of A., to whom no prior estato is given, and a gift over in ^houthauo 
default of issue of A. and B. following a dovise of a prior estato of A. and 
to A. (but none to B.). In the latter case there is good ground ' ' 
for arguing that the same words which raise an estate tail in A. 
shall raise a like estate for B. in remainder after the estate tail 
implied in A. ; assuming, of course, that the will has not, as was 
the oase in Gardner v. Sheldon , loft it in doubt whether they 
were intended to take successively in that order. A strong 
opinion in favour of such an implication was expressed in Parker 
v. Tootal {().'] 

The rule which implies an estato tail from words importing a Estate tail 
failure of issue, was carried to a great length in one caso, whero wiSlstanding 1 
the implication was considered not to be repelled by an express 
contingent devise in tail to tho same person (?*). The testator 6V1S ° 

(r) 1 M. & So. 573, 8 Bing. 386. [Qu. bury, Cramvorth and Chelmsford :■ boo 

howeverwhetherthedoctrine is touched pp. 159, 1G9, 173. ISci ape v. Rhodes , 
by that oase ; for the failure of issue Com. Rep. 542, is sometimes cited con- 
was held not to be general {which it is tra ; but there (it was held) was no gift 
essential it should bo for the implication over of tho devised land (in default of 
of an estato tail), but confined to tho issue of the persons named), but only a 
testator's death. Moreover, in whom charge of certain legacies, and the failure 
was the estate tail to bo implied?] of. issue was held not to bo general.] 

(s) As to these cases vide post. («) Daintry v. Da in try, G T. R. 307. 

[(i) 11 H, L. Ca. 143, by Lords West- 
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estates tail. 
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where prior 
devise is in fee 
or indefinite, 


ESTATES ARISING BY IMPLICATION 

bequeathed to A., his only son, an annuity, increasing it at vari- 
ous ages until thirty, and to bo paid to him until he married ; and 
in case he happened togmrry before thirty , then the testator devised 
to A. and the heirs of his body all his real (and personal) estate, 
subject to the payment of certain sums of money ; and if his said 
son should happen to die without leaving lawful issue of his body, 
then he devised same to his (testator’s) brother in fee : aJd it 
was held that the latter words raised an estate tail in the son by 
implication, which was not affected by the non-happening of the 
event upon which the express estate tail was made to depend, 
namely, his marrying boforo the age of thirty. 

The contrary hypothesis, namely, that if the devisee attained 
thirty without marrying, he was to take nothing, imputed to the 
testator a very absurd intention ; but it was difficult to say thcIP 
the words importing a failure of issue did not refer to the hoibs 
of the body mentioned in the preceding devise. 

No implication of an estate toil can arise from words import- 
ing a failure of issue, in a will made or republished since .the 
year 1837, unless an intention to use the phrase as denoting an 
indefinite failure of issue be very distinctly marked, as the stat. 

1 Vict..c. 26, s. 29, provides that such words shall bo held to mean 
a failuro of issue in the lifetimo or at the death of the person 
referred to, unless a contrary intention shall appear by the will, 
by reason of such person having a prior estate tail, or of a pre- 
ceding gift being, without any implication arising from such 
words, a limitation of an estate tail to such person or issue, or 
otherwise ; and it is also provided, that the act shall not apply 
to cases where the words import, if no issue described in a pre- 
ceding gift shall bo born, or if there shall bo no issue who^shall 
live to attain the age or otherwise answer the description required 
for obtaining a vested estate by a preceding gift to such issue (?). 

Under this clause, coupled with the preceding section, which 
makes a doviso confer an estate in foe without words of inherit- 
ance, it will generally happen, in cases in which, according to 
the old law, the prior devisee would have been tenant in tail, by 
the effect of words devising over the property on the failure of 
his issue, that he will, under the new rule of construction, take 
an estate in fee simple, subject to an executory devise m the event 
of his dying without leaving issue at his death ; and this, no doubt, 
was the effect contemplated and designed by the legislature. 

[(#) See this section of tho statute further observed upon, post, Ch. XL. * 
s. 4, and Ch. XLI. s. 4.] 
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A different and less desirable result, However, will occur where CHAPTER XVH. 
the prior devise being expressly for life, will not be enlarged by and where eT- 
the statute to a fee simple ; while, on the^ther hand, the words g™ 8 ® 1 ? for 
importing a failure of issue will nevertheless bo restricted. Thus, 
if, by a will since 1837, real estate be devised to A. for life, and 
in case he should die without issuo, to B., A. will take an estato 
for life only, with a contingent remainder to B., to take effect in 
the event of A/s dying without leaving issue at his decease. 

Whether in such case the issue, if any, living at the decease of 

A. would take the fee by implication, remains to be decided : 

suoh a construction would certainly be convenient, as avoiding A« to impiy- 

the palpable absurdity of making the estate of the ulterior doviseo 

depend on the contingency of there not being issuo, and yet, in 

the alternative ovent, giving the property neither to A. himself, 

nor to such issue, but leaving it to dovolve to the heir-at-law or 

residuary doviseo (as the case may be) of the testator. There is, 

however, no authority for implying an estate in tho issuo living 

at the death (y), and the contrary conclusion [is supported by 

Monypenny v. Dering (s), where it was argued that a doviso over 

in default of issue of A., a tenant for life, to some only of whose 

issue an estate was expressly given, showed that the intention 

must have been that not some only but all the issuo should take ; 

but Sir J. Wigram , V.-C., said, that, admitting such to be tho 

intention, it furnished no sufficient ground for supplying estates 

by purchase to the omitted issuo. He had asked for but did not 

get any authority for such a proposition.] 

If, in a will which is subject to the new law, property real or Effort whero 
personal, is given in tho event of the death without issue of a gift? 
person to whom no preceding interest is given, tho effect is 
simply to create a contingent gift to take effect on this event, 
leaving the property in tho alternative event undisposed of ; for, 
in such cases there is, of courso, the same difficulty in raising an 
implied gift to the issue living at the death, as where the gift in 
• question is preceded by a life interest in the person whose failure 
of issue is made the contingency on which such gift is to take 
effect. 

If however the devisee on the contingency of the failure of 
issue of another were the heir apparent or the heir presumptive 
of the testator, an argument would arise for implying a fee 
simple in tho parent or ancestor of the issue, in order to avoid 
tho supposition (so stultifying to a testator) that he intends to 
(y) Vide ante, p. 6 55. [(«) 7 Haro, 588. 

j.‘ — von. i. oo 



ESTATES ARISING- FROM IMPLICATION. 


562 


CHAPTEB XVII. 


A&vaffe&gea 
and disadvan- 
tages of the 
new enact- 
ment. 


give to a person at a future time, that whioh will intermediately 
devolve to him by act .of law, without providing for its destina- 
tion in the meantime. 

The chief advantages attending the newly-enacted mode of 
construing words importing a failure of issue are, 1st, that it 
brings all executory limitations depending on such a contingency 
within tho limit prescribed by the rule against perpetuities, (sup- 
posing, of course, that tho person referred to is existing at or 
before the death of tho testator, or necessarily comes in esse 
within twenty-one years afterwards,) which limitations otherwise 
were, wo have scon, void for remoteness ; and this was the in- 
evitable result whenever thero was not sufficient ground *f or im- 
plying an estate tail in the first taker ; in other words, when tho 
person whose issue was referred to took no estato under the will, 
and neither he nor the express devisee was the heir-at-law of tho 
testator ; and, 2ndly, that by excluding tho implication of an 
estate tail in tho person whose issuo is so referred to where ho 
takes an estato under tho will, or where ho or the express devisee 
happens to be tho heir-at-law of the testator, tho new construc- 
tion has the effect of exempting tho interest of the ulterior de- 
visee from its liability to be defeated or destroyed by tho act of 
the prior devisee ; tho result being, that instead of the ulterior 
devisee having (as formerly) a remainder in foe expectant on an 
estate tail in such prior devisee (which of course the latter might 
have barred by a disentailing assurance), he takes by executory 
devise engrafted on a preceding fee simple, to arise on the event 
of tho first devisee dying without leaving issuo at his doatli, 
the estate of such prior devisee being absolute in tho alternative 
event. 

Against these advantages must be set the inoonvonienco which 
is consequent on tho rejection of tho implication of an estate tail 
in the first taker, where he takes an estate, expressly restricted 
to life, and therefore not capable of boing enlarged by the recent 
act to a fee simple ; in which case, the existence of issuo at his 
death produces, as already shown, a vacancy in the disposition. 


implication VII. As no implied estate to the issuo arises (os we have seen) 
chffirwi! 0 from a limitation over in caso of the prior devisee or legatee 

dying without leaving issue at his decease, it should seem that 
there is the same absence of authorized ground for implying a 
gift to children from a similar limitation over in default of these 
objects. 
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Accordingly, in several cases (a) it has been considered that a ghafteh xvii. 
bequest to a person, and if he shall die without having children, As to imply-" 
or without leaving children, (which means without having had a An 

ohild bom, or without leaving a child living at his decease (b), ) devise otct 
then over, does not raise an implied gift in the childron ; but the {hem! ault °* 
parent takes an absolute interest, defeasible on his dying without 
having had, or without leaving, a child, as the case may be. Tho 
rejection of tho implication in such a case is not (as already 
pointed out) productive of any absurdity ; for it supposes the 
testator, by making the interest of the legatee indefeasible on 
his having or leaving a ohild, to intend that if there are childron, 
he shall have tho means of providing for thorn. 

And even where the language of the will necessarily confines Where the 
the interest of the parent to his life, [the children will not gene- th^p.wen/is 
rally be held to take by implication : it is extremely probablo that expressly for 
tho testator intended a benofit to them ; but si voluit non dixit (c ) . 

But it seems that in such a case] tho Court will lay hold of slight 
circumstances to raise a gift in the childron, and thereby avoid 
imputing to the testator so extraordinary an intention as that 
tho deviseo or logateo ovor is to become entitled if the first taker 
have no ohild, but that tho property is not to go to the child, if 
there bo one, or its parent. 

Thus, whoro (d) a testator having by his will boquoathed 
1,000/. to his niece A., by a codicil, reciting that she had mar- 


fa) Weakly d. Knight y. 1 lugg, 7 T. R. 
322 ; Doe d. Bamjield v. Weiton, 2 B. & 
P. 324; [Addison v. Busk, 14 Beav. 459, 

2 D. M. & Gk 810; Dowling v. Dowling , 
L. R., 1 Ch. 612.] In Weakly d. Knight 
v. Rugg, leasehold property was be- 
queathed to A., and in (yisc she died 
without haying children, then over ; 
and it was held, that A. , on the birth of 
a child, was absolutely entitled, the only 
question discussod being, whether tho 
words meant “ without having a child 
bom,” or “ without leaving a child liv- 
ing at the death.” In Doev. Wet ton, tho 
devise was to A., her heirs and assigns 
for ever; but if she should die leaving 
no child, lawful issue of her body, liv- 
ing at the tame of her death, then over. 
Here the only contested point was, 
whether the first taker hod an estate 
tail, or an estate in fee defeasible on her 
dying without issue living at her de- 
cease; and the Court decided in favour 
of the latter construction. Lord Eldon, 

C. J. , observed. 1 1 if shehad any children 
living at tho tune of her death, the es- 
tate being given to her in fee, she would 
have abundant power to provide both 

0 0 


for children and grandchildren. JVb- 
thing, however , is given to them by this 
will : they are merely named in the de- 
scription of the contingency on which tho 
estate is to go over.” [Seo also Abram 
v. Ward , 6 Hare, 165. 

8 Soo Ch. XXX. s. 6. 

lianelagh v. Banelagh , 12 Beav. 
200 ; Gr coney. Ward , 1 Russ. 262 ; Sparks 
v. Restal, 24 Beav. 218; Webster v. Barr, 
26 ib. 237 ; Neighbour v. Ihurlow , 28 ib. 
33. Wethercllv. Wether ell, 4 Gif. 51, as 
ultimately disposed of, 1 D. J. & S. 1 38, 
is not contra. See also Cooper v. Ditcher , 
4 Ilare, 485; Addison v. Busk, 14 Beav. 
459 ; Lee v. Busk, 2 D. M. & G. 810, 
where tho prior gifts wore indefinite, 
but tho gift over being in case the prior 
legatee died before tho testator leaving 
no child, tho result involved was tho 
same asif the prior gift liadbeen for life, 
i. e. tho existence of issue who would 
intercept tho gift over without any di- 
rect or indirect benefit to thomselves.] 
(d) Ex parte Rogers , 2 Mud. 449. 
Some of the positions advanced in tho 
judgment in this caso must be received 
with an implied qualification. 

2 
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ESTATES ARISING FROM IMPLICATION. 


cnAPTEn xvii. 


Remark on T>z 
parte Rogers, 


Ex parte 
Rogers fol- 
lowed in Ire- 
land ; 


but questioned 
in England. 


ried indiscrootly, and that he intonded to withdraw the legacy 
out of her power to dispose of it, and out of the power of her 
husband so to do, did therefore direct his exeoutors to secure his 
said nioco tho interest of the said 1,000/. independently of her 
husband, by placing out that, sum in trust for his niece, she to 
enjoy tho interest or dividends during her life, and at her decease , 
without child or children , the principal and interest to be divided 
among such of her sisters as should be then living. Sir T, 
Plumer , V.-C., was of opinion that by tho combined effect of 
the will and codicil, ho was justified in saying that the children 
took the legacy by necessary implication. 

Here, the implication was evidently aided by the testator’s 
prefatory expressions in the codicil, which showed that he did 
not intend to deprive his niece of the legacy bequeathed by the 
will, but merely to qualify it in a manner suited to her altered 
condition ; [and, as the V.-C. remarked, the children were also 
the personal representatives of the niece. 

Again, in Kinsclla v. Caff re y (e), whore a testator gave 50/. a-year 
each to L. and T. for their lives, and on the death of either leaving 
issue (construed children) his annuity to go to such issue ; but 
if L. or T. should die leaving no issue at his death, his annuity 
was to go to the survivor for his life, and if both should die 
leaving no issue, or leaving such and such issue should die tinder 
twenty-one, both annuities were to sink into the residue. T. died 
unmarried, and afterwards L. died, leaving children. It was 
held by C, Smith, M. It. Ir., that L.’s children were entitled by 
implication to T.’s annuity. “ Why,” he asked, “ was the event 
of their attaining twenty-one introduced if they were intended 
to take nothing prior to their attaining twenty-one P” 

lie relied much on Ex parte Rogers , which, however, has 
been gravely doubted (/), and tho authority of which must be 
applied with extremo caution. In cases of implication, said 
Turner , L. J., the Court has gone far enough, and it is doubtful 
whether it would go as far as it formerly did in that direction {g ) . 

In a case where there was a gift to " the children of A. who 
shall be living at my death, or who shall have died in my life- 
time leaving issue, share and share alike,” it was argued that there 
was a gift by implication to the issue of a child who died before 
the testator ; but this, of course, was held by Sir G. Jessel, M. B., 
to be inadmissible (A).] 

[(e) 11 Ir. Oh. Rep. 164. {g ) Dowling y, Dowling, L. R., ICh. 

(/) By Lord i/ran worth in 7m v . limb, 616. 

2 I). M. & G-. 812 ; by Lord Romilly, (A) Re Coleman and Jarrom , 4 Ch. D. 
Neighbour v. Thu r low, 28 Boav. 33. 166. J 
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CHAPTER XVIII. 

RESULTING TRUST TO TIIE HEIR. 

I. Resulting Trust to the Heir in Real I II. Effect where particular Estates are 
Estate not beneficially disposed of. | void in their Creation . 


■■■ 

I. If a will fails to make an effectual and complete disposition Effect when 
of the whole of the testator’s real and personal estate, of course pro^rty^av- 
tho undisposed-of interest, whether legal or equitable, devolves tiall^r undis- 
to the person or persons on whom the law, in the absence of dis- p ° 8 ° ’ 
position, casts that species of property. It is clear, theroforo, that Trust results 
where real estate is devised in fee, upon trust for a person inca- * Mar * 
pable of taking, or who is not sufficiently defined, or who dies in 
the testator’s lifetime, or who disclaims the estate, the beneficial 
interest in the estate so devised results to the heir-at-law (n). 

On tho same principle, where lands are devised upon trust for 
particular purposes, as for payment of debts, or with a direction 
to pay the rents to A. for life, and no further trust is declared, 
all the unexhausted beneficial interest results to the heir, as real 
estate undisposed of (/>). 

This doctrine is so well settled, that if the character of trustee 
be plainly and unequivocally affixed to the devisee, no question 
can at this day be jaised respecting its application ; but the diffi- Question 
culty in these cases generally is, to determine whether it is in- tato" 
tended that tho interest in tho land, ultra tho purposo to which ^ndicmlly, 
it is devoted, shall belong to the dovisees in a fiduciary character, 
or for their own benefit. 

Tho distinction between the two classes of cases was, in King Lord Eldon's 
v. Damon (<?), thus stated by Lord Eldon : — “ If I give to A. and theprincip^c. 
his heirs all my real estate, charged with my debts, that is a de- 

fa) Hartop's case , 1 Leon. 253, Cro. Eq. Ca. Ab. 508. In both tho abovo 
El. 243 ; and other cases infra. [As propositions, however, it is assumed 
to trusts for undefined objects, see also that the subject of disposition is the tes- 
anto, pp. 384 et scq.] In the case of tutor’s generator residuary real estate, 
the legal estate so circumstanced, tho or that the will docs not contuin a resi- 
lands descend to the heir charged with duary devise, the effect of which to pass 
the trust. the undisposed - of interest in particular 

(5) Culpepper v. Aston > 2 Ch. Ca. 115, lands is considered in Ch. XX. 

223 ; Roper v. Ratcliffe, 9 Mod. 171, 2 (c) 1 V. & B. 272. 
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Cases of rc- 
a ultiug trusts. 


vise for a particular purpose, but not for that purpose only ; if 
the doviso is upon trust to pay my debts, that is a devise for a 
particular purpose, and nothing more. And the effect of these 
two modes admits just this difference : the former is a devise of 
an estate of inheritance, for the purpose of giving the devisee the 
beneficial interest, subject to a particular purpose ; the latter is a 
doviso for a particular purpose, with no intention to give him 
any beneficial interest. Where, therefore, the wholo legal estate 
is given for the purpose of satisfying trusts expressed, and those 
trusts do not, in their execution, exhaust the whole, so much of 
the beneficial interest as is not exhausted belongs to the heir. 
But where the whole legal interest is given for a particular pur- 
pose, with an intontion to give to the devisee the beneficial in- 
terest, if the whole is not exhausted by that particular purpose, 
the surplus goes to the devisee, as it is intended to bo given to 
him.” 

In illustration of this subject, it is proposed to state a few of 
the leading cases, showing, first, where a trust has been held to 
result ; and, secondly, where not. 

In Wych v. Packiuyton (d), a testator, after appointing his wife 
S. sole executrix of his will, devised to his said dear wife, his 
executrix, a rcnt-chargo of 200/. per annum, out of certain lands, 
upon trust that she, her executors, &c., should be supplied with 
monies out of the rents and profits for the discharging his debts, 
legacies, and payments ; to which end, he gave and bequeathed 
to her a lease for thirteen years of the said rent-charge, to com- 
mence six months after liis deceaso. And the testator devised to 
his wife certain lands for life, in augmentation of her jointure ; 
and the residue of his lands to his daughter, (who was heir-at- 
law) in tail. The personal estate being found sufficient to satisfy 
the debts and legacies, it was not necessary to resort to this fund. 
The House of Lords, affirming a decree of the Court of Exche- 
quer, held that tho rent-charge resulted to the heir. 

So, in a case which arose on the will of Serjeant Maynard ( 0 ), 
who devised his lands to three persons, to the use of them and 
their heirs, upon the trusts after mentioned ; and then directed 
the trustees, upon tho death of tho countess, his wife, to convey 
.tho estate to certain persons for life ; but without disposing of 
the remainder in fee. It was contended that the devise, being 

(d) 3 B. F. C. Tornl. 44. [See also also Colli* v. Robins , 1 Do G. & S. 131 ; 
Barrs v. Fcwkcs, 2 H. & M. 60.] Wills v. Wills , 1 1). & War. 439; Bird 

(c) Hobart v. Countess of Suffolk^ 2 v. Harris , L. R., 9 Eq. 204. 

Vem. 644, 1 Eq. Ab. 272, pi. 7 ; [sco 
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to them and their heirs, upon the trusts after mentioned, im- 
ported that they should be trustees only for those purposes; 
and when those estates were spent, the land was to remain to 
them to thoir own use. But the L. 0. held, that the remainder 
in fee resulted to the heir, adverting to the circumstance that 
the devise was to three persons, and one of them no relation to 
the testator. 

[And in Watson v. Hayes (/), the testator devised all his real 
estates to trustees, “ in trust to and for the purposes hereinafter 
mentioned ; ” he then desired his estates to be sold, and out of 
the produce an annuity for life and a sum of money to bo paid 
to his natural daughter, and also an annuity of 400/. to his wife 
for her life, and the residuo of the income to bo applied for the 
maintenance of his children till they attained twenty-one, “ when 
it is my will that they shall respectively receivo the principal, or 
one-fifth part of such sum as may remain, after first reserving a 
sufficient capital, the intorest arising from which shall be suffi- 
cient to pay the above annuity of 400/. to my said wife and my 
legacy to my natural child.” The testator left five legitimate 
children. It was held that there was no gift of the monies to 
be set apart to produce the annuity of 400/., but that thoso 
monies resulted to the heir-at-law as part of the real estate un- 
disposed of.] 

It is clear that whero lands are devised upon trust for sale, 
the resulting trust in favour of the heir is not repelled by a mere 
bequest to him of a sum of money payable out of the proceeds. 

Thus (</), where a testator devised lands to his executors and 
their heirs, in trust, to bo sold by them, and the survivor of 
them, for the best price, and with the money to pay his debts, 
legacies, and funeral, and among the legacies wero two to his 
co-heirs : it was contended, on the authority of North v. Cromp- 
ton (A), that, there being legacios to tho heirs, and none to the 
executors, the latter must take for their own benefit ; but Lord 
Cowpcr , C., held, that the trust resulted to tho co-heirs, advert- 
ing to the direction to the executors to sell for the best price, 
which need not have been inserted if they were intended to be 
owners (/) ; and also the devising the estate to the survivor, 
which, he observed, was a further argument of its being rather a 
trust than an ownership. 

[(/) 5 My. & Or. 125.] v. Hudson^ 3 Vos. 210. 

\ff) Starkey v. Brook % 1 P. W. 390 ; (i) Why not, as tlicro was a trust for 

see Randall v. Bookey , 2 Vera. 425. creditors, which might have absorbed 

(5) 1 Ch. Ca. 196; see also Halliday all? 
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Cases in which 
devisocs held 
to take 'bene- 
ficially. 

Effect of di- 
rection to sell 
to certain per- 


Indeed, where the property is devised in trust to he sold, the 
point is so clear against the trustees, that a claim by them is 
seldom advanced ; but the contest in such cases generally lies 
between the heir-at-law and the residuary legatee, or next of 
kin, whose respective claims are discussed in the next chapter. 

So, where (k) a testator devised his manors, advowsons, &e., to 
trustees in trust, to pay his son 1,000/. a year for his life, and 
the rest of the profits to be laid out in land, to be settled to cer- 
tain uses ; Lord Ilardwicke held, that the right of presentation 
arising from the advowsons during the son’s life was a fruit 
undisposed of, and devolved to the heir ; no other profits being 
given than such as might be accumulated ; though, he said, if 
the testator had devised all the surplus rents and profits, it 
would have carried the right of presentation (/). 

And here it might be observed, that where the portion of real 
estate left undisposed of is a chattel interest, it devolves upon 
the heir as personalty, and is transmissible to his personal re- 
presentative (»i). 

We now proceed to the cases in which a trust has been held 
not to result, there being an apparent intention to give the de- 
visee as well the beneficial interest as the legal estate. 

In Hill v. Bishop of London (n) a testator devised his per- 
petual advowson of 13., in the county of II., to his honoured 
mother-in-law Gr. S., willing and desiring her to sell and dispose 
thereof to certain colleges. Upon the refusal of one, tho offer 
was to be made to another, in a prescribed order. Item, he 
gave to his said mother-in-law his freehold lands in the parish of 
0., and to her heirs and assigns for ever. It was held, that the 


(k) Shcrrard v. Lord JTarborough , 
Amb. 165 ; see also Kellett v. Kellett , 
3 Dow. 248. 

(/) With this dictum agrees Earl of 
Albemarle v. Rogers, 2 Vcs. jun. 477, 
7 B. P. C. Toml. 522, where a testa- 
tor devised all his manors, messuages, 
lands and hereditaments to A. for eleven 
years from his death ; and from the end, 
expiration, or sooner determination of 
the said term, and in the meantime 
subject thereto, to B. and his issue in 
strict settlement. The term was de- 
clared to bo bequeathed to A., upon 
trust, to receive the rents, issues and 
profits of the premises, and thereout to 
pay certain charges thorein mentioned, 
paying the overplus of such monies to the 
testator 9 8 daughter E. During the eleven 
years an avoidance occurred in on ad- 
vowson forming part of the property, 


and the next presentation was claimed 
by B., as the devisee of the estates sub- 
ject to tho term, the trusts of which, it 
was said, did not comprise an interest of 
this description ; ana also by E., either 
as the cestui quo trust of the residuary 
rents, issues, and profits, during the 
term, or as heir-at-law ; and it was held 
to belong to her in the former character, 
the entire beneficial interest during the 
term, not absorbed by tho charges, 
being given to hor. [See also Johnstone 
v. Baber, 6 D. M. & Gk 439 : but see 
Martin v. Martin , 12 Sim. 679.] 

(m) Levet v. Needham , 2 Vem. 138 ; 
see also Wych v. JPackington , 3 B. P. C. 
Toml. 44, stated ante, p. 666 ; [ Hewitt 
v. Wright 1 1 B. 0. C. 90 ; Sewell v. Denny, 
10 Bear. 316; Burley v. Evelyn , 16 Sim. 
290 ; Whitehead v. Bennett , 18 Jur. 140.] 
(w) 1 Atk. 618. 
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beneficial interest in the advowson included in the first dovise CHAPTEB XVm. 

did not result to the heir. “ The general rule,” said Lord Hard- 

wkke, “ that, where lands are devised for a particular purpose, 

what remains after that purpose is satisfied results, admits of 

several exceptions. If J. S. devise lands to EL, to sell them to 

B. for the particular advantage of B., that advantage is the only 

purpose to be served, according to the intent of tho testator, and 

to be satisfied by tho mere act of selling, let the money go where 

it will ; yet there is no precedent for a resulting trust in such a 

case. Nor is there any warrant, from tho words or intont of the 

testator, to say that this devise severs the beneficial interest : it 

is only an injunction on the devisee to enjoy tho thing devised 

in a particular manner. If A. devises lands to J. S., to sell for 

the best price to B., or to leaso for three years at such a fine, 

there is no resulting trust.” There were in this case, he observed, 

two objects of the testator’s benevolence, 0. S. and tho colleges. 

He also adverted to the circumstance that the word trust was Word “trust” 
not mado use of ; but this, though not immaterial, is by no means Si creTtSig 17 
conclusive ; for a trust may be created without that word, if such ° n0 - 
an intention can be collected from the whole will (o). 

Lord Hanlicicke’s statement of tho general rule may seem to Distinction 
clash with Lord Uldon’s , before cited. He appears to have con- 
founded the distinction, so clearly marked by Lord Eldon y between subject to , a 
a devise for (p), and a devise subject to , a particular purpose ; purpose! 11 
but, os the case before Lord llardicicke seems to belong to tho 
latter class, it is in accordance with that distinction. The frame 
of the devise and the context (for it was immediately followed 
by a devise, clearly beneficial, to the same person) certainly fa- 
voured the construction adopted. Tho case suggested by his 
Lordship, of a devise to A. to sell for the best price to B., per- 
haps, is more open to doubt. He admitted, however, that, under 
a devise of lands to bo sold for payment of debts, there was a 
clear resulting trust. 

The resulting trust for the heir in lands devised for a parti- Effect of ex- 

cular purpose is excluded, where the devise contains expressions E^nTbene- 

importing an intention to oonfer on the devisee a benefit. fit to tho de- 

yisee. 

<o) Hallidayv . Hudson , 3' Vos, 210 ; and if an intention not to do so appears by 
see King v. Denison , 1 Ves. & B. 273 ; the whole will, Hughes v. Evans and 
[Saltmarshv. Barrett, 29 Beav. 474, 3 D. Williams v. Roberts, both stated post, 

F. & J. 279 (on the word “charged”) ; pp. 571, 572 ; Clarke v. Hilton, L. R., 

Barrs v. Kcwkes , 2 H. & M. 60 (“to 2 Eq. 810.] 

enable”) ; Bird v. Harris , L. R., 9 Eq. (p) Sco Abrams v. Winshup , 3 Russ. 

204 (“in consideration”). And a trust 350, where the word “for” was roodas 
willnotbecreatodby tho word “trust,” “ charged with.” 
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chatter xvm. Thus (q), where a testator, having given 51. to his brother; 

(who was his heir,) made and constituted his dearly-beloved wife 
his sole executrix and heiress of all his lands and real and per- 
sonal estate, to sell and disposo thereof at pleasuro, and to pay 
his debts and legacies, Lord King held, she was not, after pay- 
ment of debts, a trustee for the heir. lie said that the devise 
that the wife should be sole heiress of the real estate, did, in 
overy respect, place hor in the stead of the heir, and not as a 
Of cxprcH- trustee for him ; that it was plainer by reason of the language 
wons of kind- Q £ t en( j ernesSj “ dearly-beloved wife,” which must have in- 
tended something beneficial to her, and not what would be a 
trouble only ; and what made it still stronger was, that the heir 
had a legacy. 

That neither of these two circumstances alone is sufficient, is 
quite clear. Tho former occurred in Wycli v. Packington (r) 9 
whore the expression was “ my dear wife,” and yet the trust was 
held to result ; and the latter, in Randall v. Bookey («), where a 
legacy to the heir was decided not to rebut tho inference of a 
resulting trust. 

Of describing Where the devisee is merely described by the relationship, as 
ktioiwhip. r °" “ my cousin,” “ my brother,” unaccompanied by any particular 
expression of kindness, the argument is still less strong, the 
designation being merely part of his description ; though cer- 
tainly, in Coningham v. Hellish (l), the fact of the devisee being 
described as “my cousin,” and that of liis being as nearly 
related to tho testator as tho heir, seem to have formed tho 
grounds of the determination. In tho cases of that period, how- 
ever, the doctrino of resulting trusts was not so invariably and 
steadily maintained as it is now; and many portions to be found 
in them are inconsistent with tho rules at present established. 
Such a description of tho devisee is certainly a oiroumstanoe to 
be attended to, and was so referred to by Lord Eldon , in reference 
to Coningham v. Hellish (u) ; but that it would now be allowed 
the weight which was given it in that case, is not probable. 


No trust, [Where the gift to the devisee was in the first instance ex- 
•‘uSst’^wed. pressly upon trust, and the trust afterwords declared did not 


absorb the whole property, yet, on tho whole, the testator having 


described the devisee as his most dutiful and respectful nephew, 


(f) Rogers v. Rogers , 3 P. W. 193, 
Cas. t. Talb. p. 530. ' 

J Stated supra, p. 66G. 

2 Vcm. 425, 1 Eq. Ab. 272, pi. 4 ; 
see Hughes v. Evans, 1 3 Sim. 504 .] 


M Prc. Ch. 31, 1 Eq. Ab. 273, pi. 8, 
2 vem. 247. 

(u) Seo King y. Denison, 1 V. & B. 
274. [Sec also por V.-C., Bairs 
v. Fewkcs , 2 H. & M. 07. 
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.[and having expressly (leclarod that the heir should take nothing chapter xvm. 
except a provision made for him by the will, it was held that the 
devisee took beneficially subject to the trusts declared (a?).] 

In Rogers v. Rogers , the purpose expressed, namely, the pay- As to the ox- 
ment of debts and legacies, was not beneficial to the devisee; §!o" 
and, therefore, unless she had taken the surplus, she would have Revise being 
derived no benefit from the devise. It has been truly said that not totho™ 

“ where the purpose expressed is something in favour of tho party dcvi8ce * 
to whom tho bequest is made, tho presumption is rather stronger 
that the benefit specified is the only benefit which he is intended 
to derivo from the bequest ” (//). 

In Daicson v. Clarke (s), a testator gavo to his frionds A. and 
B. all his real and personal estato, to hold to them, their heirs, 
executors, administrators, and assigns, upon trust in tho first 
place to pay, and charged and chargeablo with all his just debts 
and funeral expenses and tho legacies thereinafter bequeathed. 

The testator, after bequeathing several legacies, appointed A. and 
B. executors. Lord Eldon , — “ Tho question is, whether, upon 
the whole will, this is to bo taken as a devise and bequest to 
these executors with reference to their office, upon a trust to pay; 
or as giving them tho absolute property subject only to a charge; 
and I think tho latter was the intention.” 

Of this case Lord Lang dale, M. R. (a), has observed that Lord Lord Lang- 
Eldon gavo effect to the words “charged and chargoable,” (which on Bwuwav. 
ho had placed in opposition to tho words “upon trust,”) on some Cl(li ' kc - 
ground which does not appear in tho report. It might bo that he 
considered tho last words in tho will as explanatory of the first. 

The general doctrine was much discussed in King v. Denison (6), A devise sub- 


[(.r) Hughes v. Evans , 13 Siin. 49G.] 
{if) Per Sir W. Grant, in Walton v. 
Walton , 14 Ves. 322. 

(s) 16 Yes. 409, 18 Yes. 247. This 
case was decided at the Kolls, in refer- 
ence exclusively to the personal estate. 
[See also Clarke v. Hilton , L. R., 2 Eq. 
810. Executors by their mere appoint- 
ment were formerly cntitlcdat law to tho 
residue of personalty not expressly dis- 
posed of: and equity followed the law 
unless the next of kin could show from 
the will an intention that the executors 
Bhould be trustees. This burden of 
proof was shifted by 1 Will, 4, c. 40 ; 
Juler v. Juler, 29 Beav. 34 ; Travers v. 
Travers , L. R., 14 Eq. 275 ; and the 
question now seldom arises: but it arose 
in Hart'isony. Harrison , 2 H. & M. 237, 
and was there decided in favour of tho 
executor. Whether executors claim- 
ing, not merely virtuto officii, but by 
express gift, were entitled for their own 


benefit, was before tho act treated as 
a separate question depending on tho 
general principles discussed in tho text, 
Jfapp v. Elcack , 2 Phil. 793, 3 II. L. Ca. 
492 ; Re llenshaic, 34 L. J. Cli. 98 ; and 
(notwithstanding Lovcv. Gaze , 8 Bear. 
472) it has been decided that this ques- 
tion is not affected by the act, Williams 
v. Arkle , L. It., 7 H. L. G06. Sco also 
Saltmarsh v. Barrett , 29 Bcav.474, 3 D. 
F. & J. 279. Of course the act is inap- 
plicable to a gift to one of several ex- 
ecutors, Clarke v. Hilton , L. R., 2 Eq. 
810. By sect. 2 tho act is not to apply 
as between tho executor and the Crown, 
wlicro there is no noxt of kin, Cradock 
y. Owen , 2 Sm. & Gif. 241 ; Rowell v. 
Mcrrett , 1 ib. 381 ; Ready. Stcdman, 26 
Beav. 495 ; Dacrc v. Ratriekson , 1 Dr. 
& Sm. 182.] 

(a) 1 Kcc. 324. 

(A) 1 V. & B. 261. 
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where a testatrix devised her real estate to her cousin Mary A., 
wife of E. A., and to her cousin Arabella J., and their heirs and 
assigns for ever ; subject , nevertheless , to, and chargeable with , the 
payment of tho annuities thereinafter mentioned ; and she be- 
queathed her personal estate to three other persons, subject to, and 
chargeable with, her debts and legacies; and gave such three per- 
sons equal legacies. Lord Eldon held, that the devisees of the real 
estate were not trustees, after paying the annuities, for the heir- 
at-law; he thought the intention was, (according to the distinc- 
tion stated by him, already quoted,) that they should not take 
merely for the jntrjme of paying those annuities, blit beneficially, 
subject to them. The Court of X. 13. had made a similar decision 
upon the same will (c). 

It happened in this case that one of tho deviseos was a married 
woman, and the other an infant of fifteen: persons, therefore, ill 
adapted to be trustees. But, though Lord Eldon admitted these 
wore circumstances to be attended to (d), yet, he observed, that, 
if they were trustees upon tho whole context, he could not say that 
they were not so on that ground; and upon the singularity that 
the testatrix had given to these cousins in preference to nearer 
relations, a sister and aunt, he said the answer was, she had made 
the disposition. 

Another eireumstanco in the case was, that the testatrix had 
used tho same expression, “subject and chargeable,” in the be- 
quest of tho personal estate to her executors, of which it was 
contended they were trustees, in consequence of having equal 
legacies given them ; but Lord Eldon observed, that, admitting 
this construction as to the personalty, which he thought doubtful 
upon tho cases, it did not follow that tho same ^ords, in different 
parts of the will, applied to a different subject, were to receive 
the same construction. It was only the same as if she had said 
that the executors should not take the personalty beneficially, but 
had made no such declaration as to the real estate (c). 

[Lastly, in Williams v. Roberts (/), where a testator gave all 
his real and personal estate to his wife, her executors and ad- 
ministrators, upon trust to pay to his daughter an annuity during 
the life of his wife, and upon further trust that she, the said exe- 
cutrix, at the time of her decease , should cause her executors , ad- 
ministrators , or assigns, to pay or cause to be paid to certain 

(c) Smith d. Denison v. King , 16 East, [e) But see Countess of Bristol v. Hun* 
283 ; soo also Wood v. Cox, 2 My. & Cr. gerford , 2 Vem. 646. 

684, ante, p. 389; [ Briggs v. Benny, [(/) 4 Jur. N. S. 18, 27 L. J. Ch. 
3 Mac. & G. 646.] 177.] 

(rf) See Blinkhomv, Feast , 2Ves. 27. 
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[persons, should they survive his wife , certain legacies, which did 
not exhaust the beneficial interest ; it was held, notwithstanding 
the express words of trust, that the undisposed-of interest be- 
longed to the testator’s wife and executrix, “ the will being incon- 
sistent with the notion that she was not to have a beneficial 
interest in the property,”] 

It should be noticod that an exception to the doctrine of re- 
sulting trusts exists in regard to gifts to charity ; the rule being, 
that, where lands, or the rents of lands, are given to charitable 
purposes, which at the time exhaust, or are represented to ex- 
haust, the whole rents, and those rents increase in amount, tho 
excess arising from such augmentation shall bo appropriated to 
charity, and not go, by way of resulting trust, to the heir-at- 
law (g). It has boon observed by Lord Ilardirickc (h) and Lord 
Eldon (i), that, at the time this doctrine was established, tho right 
of the heir-at-law under a resulting trust was not sufficiently 
understood, or it never could have been adopted. Both those 
great Judges, however, acknowledged it to bo a principle not 
now to bo shaken. But, if a man givo an estate to trustees, 
and take notice that tho payments are loss than the amount of 
the rents, no caso has gone so far as to say that the cestui quo 
trust, even in tho caso of a charity, is entitled to the surplus. 
There would either be a resulting trust, or it would belong to the 
person who takes tho estato (,/). 

[It may bo here observed that where property, vested in a 
trustco for tho testator, is devised to other trustees for purposes 
which do not appear, or which are void, or fail, so that tho heir, 
if there be one, would bo let in, then in caso of there being no 
heir, the trustee^ under tho will can claim a conveyance from and 
enjoy the property beneficially as against tho prior trusteos (&)]. 

II. Another question which has been agitated between tho heir 
and devisee is, whether if, in a series of consecutive limitations, 

(g) Thetford School case , 8 Co. 130; (i) 2 J. & W. 307. 

Duko’s Ch. Uses, 71; Sutton Colvfcld (j) Lord Eldon in Att.-Gen. y. Mayor 
case, 10 Rep. 31' ; Duke, 68 ; Att.-Gen. of Br istol, 2 J. &W. 307 ; [and Att.-Gm. 
y. Johnson, Amb. 190; Att.-Gen . v. v. Skinners 1 Company, 2 Rubs. 443. Site 
Sparks , Amb. 201 ; Att. - Gen. v. Haber - also Mayor of llevn'iey v. Att. - Gen. 6 II. 
dashers' Company, 4 B. C. C. 103 ; S. C. L. Ca. 310.] But as charitable dispo- 
nom. Att.- Gen. v . Tonna , 2 Vcs. jun. 1 ; sitions of lauds by will aro prohibited by 
see also Bishop of Hereford v. Adams , 7 the statute of 9 Geo. 2, c. 36 (ante, p. 
Vcb. 324 ; [ RcJortin , ib. 340; Att.-Gen. 219), unless in favour of certain objects, 
y. Wansay , 15 ib. 231; Att.-Gen. v. this question rarely occurs, except un- 
Iirapers ' Company, 4 Beav. 67; Att.- der wills which are prior to the statute. 
Gcn.v. Wax Chandlers' Company, L. R., [(I) Onslow v. Wallis , 1 Mac. & G. 

6 H. L. 1.] 506.] 
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chapter xyiii. a particular estate bo void in its creation from being limited to a 
in their crca- person incapable by law or refusing to take, the remainders un- 
ties, 'mediately expectant on' sueli estate are accelerated, or the interest 

in question descends to the testator’s heir-at-law as real estate 
undisposed of. 

tet^heHtebe ear ty authorities are clearly in favour of the acceleration, 

accelerated. Thus, it is laid down in Perkins (/), that, “if a man, seised of 
land devisablo in fee, devised it to a monk for life, the remainder 
to a stranger in fee, and tho devisor dies, the monk being alivo, 
in this case the remainder shall take effect presently.” [But Sir 
J. Leach , M. R., put this case on tho ground that the monk was 
actually dead in the eye of the law (»*). So if land be devised 
to an attesting witness with remainder over, the remainder takes 
effect at once (w).] 

So it was held by Garnly, J., in Fuller v. Fuller (0), (though 
the case did not raise tho point,) that if the devisee of an estate 
tail refuse, tho devisee in remainder shall take immediately. And 
the same point, in regard to a dovisee for life, was maintained 
arguendo in Cranmer's case (p). 

As to accelcr- The principle of these cases undoubtedly applies to the case of 
vocation of" a devise °* a life estate being revoked by the testator : [and this 
previous es- has been so decided ((7).] 

Tho doctrine evidently proceeds upon the supposition that, 
though the ulterior devise is in terms not to take effect in posses- 
sion until tho decease of the prior devisee, if tenant for life, or his 
decease without issue, if tenant in tail, yet that, in point of fact, 
it is to bo read as a limitation of a remainder, to take effect in 
every event which removes tho prior cstato out of the way. Such 
a principle is familiar in its application to the efiso of an estato 
for life being determined by forfeiture ; and it seems not to be 
(as commonly supposed) contradicted by Carrielc v. Emngton (#•), 
whore a man settled [the equitable fee simplo of] lands to the 
use of T. E. (a papist) for life ; remainder to trustees during 


(/) 567. See also ss. 567, 569 ; and 
Shcpp. Touclist. 435, 451. 

Tim) 2 My. & K. 779. 

(*) Jull v. Jacoby 3 Ch. D. 703.] 

(©) Cro. Kl. 423. [So where devisee 
in tail died, though he left issue, Hut- 
ton v. Simpson, 2 Vem. 723 ; but see now 
1 Viot. o. 26, s. 32.] 

Ip) Dy. 310 a. 

[ }) Laimon v. Zainson , 18 Beav. 1, 
5D.M. &G. 754.] 

(r) 2 P. W. 361, 6 B. P. C. Toml. 
391. [It is not stated in P. W. that tho 
settlement was an equitable one, and 


consequently tho case reads as if it 
were a direct authority that removal of 
tho prior estato brought tho estate in 
remainder of the trustees to preserve 
into possession; but boo Lord Hard - 
wicke'a statement of the case in Hop- 
kins v. Hopkins , 1 Atk. 597, and tho 
statement of tho case in Brown, and in 
6 Bac. Abr. Gwil. 128. An express 
provision that in a certain event the es- 
tate for life shaU cease as if tho devises 
were actually dead, dearly points to ac- 
celeration, Craven v. Brady, L.B., 4 Eq. 
209, 4 Ch. 296.] 
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T. E.’s life, to preserve contingent remainders ; remainder to his 
first and other sons in tail male ; remainder to W. E. The 
limitations in favour of the papist were, in tho then state of the 
law (s), void ; and it was held, that the remainders were not ac- 
celerated, on the special ground , that such a construction would have 
defeated the limitations to the first and other sons of T. E. [This 
special ground seems to resolve itself into tho common rule, that 
a contingent remainder in an equitablo estato does not fail by 
the determination of tho previous estate, and it then necessarily 
followed, that the intermediate equitablo interest during the lifo 
of T. E., boing undisposed of, resulted, according to another 
common rule, to the grantor. It was also argued that W. E. 
ought to be let in until there was issue of T. E., and then that 
such issue would be entitled : but Lord King said the Court 
would not “ take upon itself so to direct and displace estates.” 
“ There is no case,” said Sir J. Romilly, M. 11., in Sidney v. Wil- 
mcr (t), “ in which the estato of a remainderman has been accele- 
rated for tho purpose of giving him a right to rent accrued 
before his estate took effect” ( u ). 

In some cases, those for instance of a void limitation in tail, 
the result of deciding against acceleration would be to mako tho 
subsequent limitations void, as being, in that view, executory 
devises to take effect on an event too remote, namely, tho indefi- 
nite failure of issue of tho intended devisee in tail. Any effect 
which might be attributed to this consideration must of course 
bo extended to all cases alike, as a test of tho general principle, 
and not applied as a circumstance which ought to influence tho 
determination of the particular case where tho remainder would 
otherwise be void £r). 


Whether the same principles are applicable to quasi-remainders 
of personalty appears to be undecided. Sir J Romilhy said not 
as a general rule ; though in the case before him he hold that 
there were special circumstances strong enough to create an ex- 
ception (y). In Lainson v. Lainson (s), where a remainder in 


(s) But nowscostat. 18 Geo. 3, c. GO. 
[(f) 25 Bear. 266. See further us to 
tills ease and as to tho destination of 
interim rents, post Ch. XX. s. 1. 

(a) .See also Wade-Gery v. Handle y, 
1 On. D. 653, 3 ib. 374 ; Chambers v. 
JBraUsford , 18 Yes. 375 ad fin. ; Andrew 
v. Andrew , 1 Ch. D. 414. But shifting 
clauses usually provide expressly or by 
implication for the destination of tho 
rents in tho meantime, Turton v. Lam- 


barde , 1 D. F. & J. 516 ; Ii’Eyncourt v. 
Gregory , 34 Beuv. 36. 

[C*) See ante, p. 293. And see Be 
Colson 9 s Trusts , Kay, 135, where tho en- 
joyment of an accumulation fund was 
accelerated, tho devisees in tail of the 
estato for whose benefit it was created 
having barred the entaU. 

(//) Eavestaffy. Austin , 19 Beav. 591. 
(c) 23 L. J. Ch. 170. Compare David 
v. llecs % 1 R. & My. 687, where stock 
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cjiapteb xvm. [freeholds was' held to be accelerated by the revocation of the life 
_____ estate, the remainder in leaseholds bequeathed on corresponding 
trusts was held by the same Judgo to be also accelerated. And 
a similar decision was mado by Sir It. Malms , V.-C., in Jull v. 
Jacobs (a). It is difficult to state any but a technical distinction 
on this head between real and personal estate. But if a void 
prior gift is made defeasible, and the subsequent gift is limited 
to take effect, in a particular event, and the very opposite or 
alternative of that event actually happens, the subsequent gift 
fails altogether, though the prior gift, boing void, is out of the 
way (6).] 


Tregomcell v. 
Sydenham . 


Devise to take 
oifcct after 
raising 1 of a 
Hum of money 
for certain 
purposes not 
accelerated by 
failure of tho 
purposes. 


The doctrine of acceleration underwent much discussion in 
Tregomcell v. Sydenham (<?), where a testator devised certain 
estates at S., subject to some terms of years, to the use of his 
son A. for life ; remainder to trustees, during his life to preserve 
contingent remainders ; remainder to the first and other sons of 
A. in tail male ; remainder to the eldest daughter of A. in tail 
general ; with the like remainder to his second and other daugh- 
ters, and divers remainders over. The testator then devised 
estates at I)., subject to certain terms of years, to A. for life; 
remainder to his first and other sons in tail male ; remainder to 
the second and other sons of the testator in tail male ; and, in 
default of his malo issue, as to that part of those estates called 
0., remainder to the use of the testator’s brother B. for life ; re- 
mainder to his first and other sons in tail malo, and, after several 
other remainders, remainder to the plaintiff J. for life ; remainder 
to his first and other sons in tail male ; remainder to the testa- 
tor’s right heirs. And as to all othor his estates in D., to retain 
tho same for sixty years, and receive the rents and grant leases 
until the trustees should have received 17,500/., which they should 
apply to tho uses following: viz. when they should have received 
2,500/., to lay out the same, with the interest, in some real estate 
in certain parishes, and settle the estate so purchased on such 
person for life as, by virtue of his said will, should then be in 
possession of his estate at S., or in case, by suffering a common 
recovery, that estate should be in other hands, then on such per- 
son as would, in case no recovery had been suffered, have been 
in possession of tho same ; and so, from time to time, as soon as 
the further sum of 2,500/. should be raised, until the whole 


[was bequeathed in trust for A. for life, not accelerated. 

remainder to B. for life : by codicil an (a) 3 Oh. D. 703. 

annuity to A. was subHtitutcd for his (b) Zomasv. Wright , 2 My. &K. 7C9.] 

life estate, and B.’s interest was held (r) 3 Dow, 194. 
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17,500/. should be so raised, should lay out the same in lands as chapter xvhi. 
thereinbefore directed, to be settled on the several persons as ~~ 
should be, or should have been, in case no such common recovery 
had been suffered at each of tho said times, in possession of his 
S. estate, with such remainder on each of the said settlements as 
might continue tho said estates in tho blood and name of the 
St. Barbes ; and, after the said 17,500/. should bo so raised, then 
to raise the further sum of 2,500/., to bo laid out in some real 
estates in some or one of tho parishes of I)., E., &o. and to settlo 
the said estate so purchased on such person for lifo as, by virtue 
of that his will, should then be in possession of the estate of D. ; 
or, in case of suffering a common recovery or otherwise, his said 
estate should bo in other hands, then on such person as would, 
fn case no recovery had been suffered, have been in possession 
of the same by virtue of his will, with such remainder as might 
continue the same in the name and blood of the Sydenhams. And 
after the mid two sums, amounting to 20,000/. and expenses, should 
be raised for the said uses, or determination of the said term of sixty 
years , then to tho use of the testator’s brother B. for life, with 
remainder to his eldest and other sons in tail male ; and, after 
such other remainder as he had limited with respect to the first 
part of his D. estate, remainder to J. the older plaintiff, for life; 
remainder to his first and other sons in tail male, with the ulti- 
mate remainder in foe to tho testator’s right heirs. The testator 
died, leaving A., his only son, and two daughters. A. died 
in 1799, leaving his grandson T., the only son of one of his 
daughters, his heir-at-law. A., B. and several of the interme- 
diate devisees (d), having died without issue male, the plaintiff 
J. the elder, became entitled to an estate for life in possession in 
the property at C., and plaintiff J., the younger, (his eldest son,) 
to an estate in remainder therein. T. was tenant in tail of tho 
S. estato ; and, as to the second part of tho B. estate, tho trusts 
of the term had not been executed. On a bill filed by J. and J. 
the younger to have the trusts of the term declared void as tend- 
ing to a perpetuity, and that the residue should bo assigned for 
their benefit, the Court of Exchequer declared the trusts to be 
void, and the term to attend the inheritance. But the House of Term for rais- 
Lords, on appeal, reversed the decree ; declaring, first, that the 
trusts of the term wore not void in their creation, but became so void purposes 
in event, the trusts for raising the money being valid ; but that to tho heir?”* 

(d) It is staled in tho report that they died in the testator’s lifetime, but 
this appears to be a mistake. 

J. — VOL. I. 


F F 
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dUMEBxmi. of settling the lands to uses being void as too remote, in conse- 
quenco of its happening that the person then in possession, and 
to "whom, therefore, an estate for life was to be limited with re- 
mainder to his issue, was one who was not in existence at the 
testator’s death (e). Secondly, (and tins is the point material 
to .the prosont discussion,) that the trusts of the term resulted 
for the benefit of the heir-at-law of the testator (/). 

The argument of Lord Redmlnlc and Lord Eldon , upon which 
this part of their decision turned, was, that the land, not being 
given over until “ from and after” the raising of tho money, the 
intermediate interest was evidently not included in the devise, 
and, therefore, went to tho heir. The interest given to the de- 
visee was exclusive of, and with a deduction of, that sum. “ The 
testator, then,” observed Lord Eldon , “has said that the devisees 
shall not toko it. The polioy of tho law will not permit tho 
uses for which the testator intended it to take effect ; and in 
such a case, in the absence of any expression of intention on the 
part of a testator with respect to a purposo which tho law will 
allow, the doctrino of law is, that he shall take tho interest who 
takes independently of all intention, and on whom tho law 
casts it. On these grounds, I agree that the money must be 
raised and applied for the benefit of tho heir, and not of tho 
devisees (</). 

Remark on It is ovident that tho two points decided in D. P. had no neces- 

’sydMham . T ’ sta y connection ; or, in other words, that tho deciding tho heir 
to be entitled was not a consequence of holding tho trusts of tho 
term to bo void in event only, and not in their creation ; for 
Lord Eldon expressly laid it down, that, if tho trusts hod been 
to raise 20,000/. for charities, (in which case they would have 
been clearly void ab initio,) and after the sum had been raised, 
then to tho devisees, as tho intention would not have been in 
their favour, tho heir would have boon let in (A). 


Term for 

E trust 
w satis- 
fied, w or not 
arising, 
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It is clear, however, that where a term of years is created for 
particular purposes, and tho land subject thereto is devised over, 
tho term, after the purposes of its creation are satisfied, or im- 
mediately, if those purposes do not arise, attends the inheritance 
for the benefit of the devisee. And such was the decision in 

(e) On this point, vide ante, p. 276. [(/<) But in tho case put not only tho 

[(/) Lord tff. Leonards in Law of gift of tho 20,000/., hut also the term 

Prop. p. 362, says “ I prefer tho de- would havo been void ab initio (ante, 

cision of the Exchequer. ”] p. 22C), and the reversioner, and not the 

(ff) And with this doctrine the cases heir, would then have bccomo entitled 
on the statute restraining accumulation in possession. See Williams v. Good- 
of income (ante, p. 311) seem to agree. title, 6 M. & Ey. 767, post, p. 680.] 
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Davidson v. Foley (/), although the nature of the trust and the ex- otapteuxyiii. 
pressions of the testator afforded an argument in favour of a eon- 
trary construction. The testator devised lands to trustees, their 
executors, &c., for ninety-nine years, Upon tho trusts after men- 
tioned, and, after the expiration or other determination thereof, 
and subject thereto, to A., testator’s son, for life, remainder to 
his first and other sons in tail malo. Another term was created, 
in the some manner, of property similarly given to B., another 
son, and his sons in tail male. The trusts of the respective torms 
wore for the trustees, in their discretion, to pay testator’s two sons 
an annual allowance, not oxceoding a given sum, but so as that 
they should have no estate or interest in the rents of the property for 
their livcsy other than tho trustees, in their discretion, should 
think proper ; and then to pay off a certain mortgago ; and then 
to pay certain debts of his sons, but so that the testator’s sons’ 
creditors should have no lion upon tho land ; and, after the de- 
cease of his sons , and the payment of tho mortgage-money and 
debts before mentioned, and tho costs, tho torms were to attend 
tho inheritance. Lord Thurlow was of opinion, that, os tho pur- 
poses for which the terms were created were exhausted, the terms 
attended the inheritance for tho benefit of tho tenants for life. 

It had been ingeniously argued, he said, that these were trusts 
extending beyond tho lives of tho sons, and that, if those trusts 
wore sufficient, the sons wero to have no interest for tlicir lives. 

But tho nature of a resulting trust was, that it was such as had 
escaped the attention of tho testator, and that hero tho intention 
of raising a trust beyond tho payment of debts was totally un- 
expressed. No trust could be raised upon tho torms used. 

Lord Thurlow 9 s masoning evidently assumes that the devises, 
subject to tho term, comprised all the interest not actually ab- 
sorbed by the trusts of such term ; and this may serve to recon- 
cile some expressions in his judgment, which might otherwise 
seem to warrant a conclusion moro favourable to the heir than 
to tho devisees. 

The same principle was applied where a term for years was Case in which 
devised, upon trusts to be thereinafter declared, (but which were cScd^but 
not declared,) with devises over on the “ expiration or sooner ^tnwts were 
determination ” of the term, the words “ subject thereto,” though 
not actually occurring in the will, being by force of tho intention 
appearing upon tho general context, supplied. As, in Sidney v. 

(i) 2 B. C. 0. 203. See Lord F, Mon's judgment in Sidney v. Shelley, 19 Vos. 364. 

P P 2 
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Shelley (/«;), where A. devised lands to trustees and their heirs, to 
the use of them, their executors, &c., for ninety-nine years, “upon 
the trusts hereinafter expressed and declared concerning the same, 
and from and aftor the expiration or other sooner determination 
of the said term of ninoty-nino years,’’ he gave the said lands to 
several persons for life and in tail ; and the will contained no 
declaration of the trusts of the term : it was strongly contended 
that the trusts resulted to the heir, chiefly on the authority of a 
dictum of Lord Hardwicke (/), in a ease wherein a term of ninety- 
nine years having been created by settlement, without any de- 
claration of trust, he is made to say, upon the question whether 
there was a resulting trust for tho settlor, “ It has been deter- 
mined so in tho case of voluntary settlements and wills;” dis- 
tinguishing a settlement for valuable consideration. But Lord 
Eldon , in the principal case, decided that the testator, having 
created a term for ninety-nine years, upon trusts to be after- 
wards declared, and, at tho expiration or sooner determination 
of that term, having devised those estates in such a manner as 
that the actual enjoyment of them was clearly intended; tho 
termors having nothing for their own use, and ho not having 
declared any trust, the result was exactly the same as if some 
trust had been declared, which it became unnecessary to satisfy, 
or which was satisfied after his death. lie considered that the 
will was to bo read as if the words “ subject to the trusts thereof ” 
were in it. 

Lord Eldon observed, that, if the limitation had been simply 
to the trustees, without reference to any trusts, however mon- 
strous the supposition with reference to the intention, the sub- 
sequent devisees must have taken subject to the term. 

[If the limitation of tho term itself is void, as where trusts 
are declared in favour of a charity, the devisee of tho freehold is, 
of course, immediately entitled in possession (m). 

The doctrino of acceleration does not extend to estates limited 
under powers of appointment; where, if the particular estate 
fails, the remainder continues such, and the estate, during the 
life of tho intended taker, goes as in default of appointment (»).] 


(h) 19 Yes. 352. there cited, and Reid v. Reid, 25 Beav. 

(l) In Brown v. Jones, 1 Atk. 191. 469, in which the remainder as well 

A note of this dictum, found among as tho particular estate fails. In 

Lord Northington' s papers, coincided. Cravenv. Brady , L. R., 4 Eq. 209, 4 Cli. 

[(«) Williams v. Goodtitle , 5 M. & 29C, the remainder was expressly ac- 

Ry. 757. eelerated. In that case, 4 Eq. 214, 

(n) Per Sngden, C., Crozier v. Crozier, Romilly, M. R. cites as applicable to 

3 D. & War. 365, 366 ; Sugd. Pow. tlio general question of accelerating an 

508, 8th ed. And distinguish the cases appointed remainder some observations 
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Sometimes an estate is made to determine at the majority of 
a minor ; and it happens that he dies under age : whence arisos 
the question, whether the devisee is entitled to hold the estate 
until the minor would, if living, have attained the prescribed 
age ; or whether the devise over (for it has generally, though not 
necessarily, happened that thero is such a devise) is accelerated. 

In Carter v. Church ( 0 ), A. devised lands to his daughtor in 
fee, and declared that his executors should receive the profits 
until she attained twenty-one, towards payment of his debts and 
legacies. The daughter died when five years old. The Lord 
Keeper was of opinion that the charging the profits until the 
daughter attained twenty-one, amounted to a term until she 
would, if living, have attained that age. 

So, in Coates v. Needham (p)> where A. devised lands to 0. 
and D. and their heirs, upon trust, to receive the rents until his 
son W. should attain the age of twenty-one years ; and pay one- 
third to the testator’s wife in lieu of dower ; and out of the other 
two-thirds to raise portions for his daughters ; and devised all 
to W., when twenty-one, in tail ; and, in default of such issue, 
then over. W. died under tho ago of twenty-one, without issue ; 
the widow afterwards died before W. would, if living, havo at- 
tained that age ; and it was held, [according to the first report 
of the case (q), which is probably tho correct one (r), that the 
wife’s administrator was entitled during the term for which tho 
minority would have lasted ; but, in a subsequent case on tho 
same will it was held] that the wife’s third for such period was 
an interest undisposed of, and went to the testator’s heir, on tho 
ground that nothing was given to tho devisees until W. attained 
(or, rather, would Jiave attained) his majority, and died without 
issue. 

On the other hand, in Manfield v. Duyard («), where A. de- 
vised lands to his wife until B., his eldest son, should attain 
twenty-one ; and, when he should attain that age, to him in fee. 


[of Sir E. Stigden in Crosier v. Crazier , 
'which appear to refer only to the ques- 
tion whether under an appointment tho 
failure of the particular estate involved 
also tho failure of the remainder ; and 
stops' just short of the pussago cited 
above in tho text.] 

( 0 ) 1 Ch. Ca. 11?. 

(p) 2 Vcm. 65, [Levet v. Needham , ib. 
138, which states tho decision in Coates 
y. Needham wrongly. 

(0) 2 Vcm. 65. 


(r) The decree is given in Mr. Eailh- 
by ' « edition from lie#. Lib., but he 
states that ho could not find any decree 
in Ecrct v. Xwdham,’] the most singular 
feature in which case is, the holding tho 
interest of tho wife to havo ceased at 
her death. If, as the Court assumed, 
a term was absolutely carved out of the 
inheritance, clearly words of limitation 
were not necessary to vest it in the wife 
with tho transmissible quaUty of per- 
sonal estate. 

M 1 Eq. Ca. Ab. 195, pi. 4. 
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RESULTING TRUST TO THE HEIR. 


chapter xvm. B. died at the age of thirteen ; whereupon his heir-at-law claimed 
the rents from his death. The L. C. held, that the heir was en- 
titled, for that the wifo’s estate determined at the death of the 
son, whose estate in fee, which was vested at the testator’s death, 
took effect in possession on that event. 

One of the reasons assigned for this adjudication was, that the 
land was not devised to the wife for the payment of debts ; [and 
this agrees "with Boraston’s case (t), where a testator devised lands 
to his executors until such time as his grandson, Hugh, should 
accomplish his full age of twenty-one years, and the mean profits 
to be employed by his executors towards the performance of his 
will. Hugh died at the age of nine years ; and it was argued 
by Colcc, that the term of the executors did not thereby cease, 
because it was to be intended that tho testator had oomputed 
that tho profits to be taken of his lands by his exocutors, during 
the minority of his grandson, would suffice to pay Ills debts and 
perform his will, and that he did not intend that it should de- 
termine by the death of his grandson, for then his debts would 
remain unsatisfied and his will unperformed, which was granted 
by tho whole court (a). 

This argument was adopted by Sir J. JcJit/Il, H. E., in Lomax 
v. TIohnedon (.r), in which he distinguished tho cases where such 
an interest was created for a particular purpose, as for a fund for 
payment of debts (which he said was Boraston’s case) 9 from tho 
cases where no such intention appeared : in these latter he said 
the interest would absolutely determine by tho death of tho party 
under the age specified in tho will. It is plain that here] the 
existence of tho minority supplies tho sole occasion and motive 
for the creation of the estate in question (//). , [Tho principle of 
these authorities is clearly unaffected by the circumstance of tho 
specified purpose being insufficient to exhaust tho whole proceeds 
of the term. The construction is that the testator has made 
his own computation, so that the estate must endure until tho 

[(/) 3 Co. 19 u. interest to his representatives during* 

(w) 3 Co. 21 a. tlic remainder of the tenn: Sec Laxlon 

(.<*) 3 P. W. 17G. See also Sweet v. v. Ji 'vdle, 19 Beav. 321. Whero it is a 
Heal, Lane, 5G, where the term was class during whose minority the income 

held to endure beyond tlic death of the of property is given, the estate will 

minor under age, for the termor’s own continuo while there is n chance of any 

benefit, which was therefore the ‘ ‘ par- persons becoming members of the class, 

ticular purpose’ ’ in that case. though none may for the time being bo 

(y) See Castle v. Bate, 7 Beav. 296. actually in existence, e. g., during tho 
If the person to whom the intermediate life of a parent whose children’s mino- 
interest is given should die during tho rity is contemplated, semb. Conduitt v. 
minority, the same reasons (i. c. “the Soane, 4 Jur. N. S. 502.] 
existence of the minority’ *) will give the 
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[regular expiration of the term, and if any port of the beneficial chapter xvnx. 
interest is undisposed of, it must result to the heir-at-law.] ! 

Sometimes it happens that real estate is devised to a minor Postponement 
contingently on his attaining twenty-one, with a devise over in rity^otox-" 
the event of his dying under that age ; in which case, though, tended to de- 
under the original devise, if construed to he contingent, the pro- vwoos over ’ 
perty would during the minority have devolved to tho heir-at- 
law of the testator as real estate undisposed of ; yet, on tho minor 
dying under age, the devise over, not being subject to the post- 
ponement affecting tho original devise, takes effect in possession . 
immediately (z). 

( 2 ) Chamber 8 v. Braihford , 18 Vcs. 3G8. 
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CHAPTER XIX. 

DOCTRINE OF CONSTRUCTIVE CONVERSION. 


I. Money considered as Land, and vice 
versa. Distinction between abso- 
lute and qualified Converting 
Trusts. 

II. Election to take Property in its 
actual State. 

III. Effect where Legatee's Enjoyment is 
apparently postponed until Conver- 
sion , and, generally , as to relative 
Eights of Legatee for Life and 


ulterior Legatee under residuary 
Clauses. 

IV. Destination of undisposed of Inte- 
rests in Property directed to be con- 
verted. Doctrine of Conversion as 
between Claimants under Will mid 
real and personal Eepresentatives 
of Testator. 

V. Effect of Failure by Lapse, or other- 
wise, of pecuniary Gifts out oj 
Proceeds of Land. 


I. Ox the principle that equity considers that as dono which 
ought to have been done, it is well established that “money 
directed to bo employed in the purchase of land, and land directed 
to be sold and turned into money, arc to be considered as that 
species of property into which they aro directed to be converted; 
and this in whatever manner the direction is given: whether by 
will, by way of contract, marriage articles, settlement, or other- 
wise; and whether the money bo actually deposited, or only 
covenanted to be paid; whether the land is actually conveyed, or 
only agreed to be convoyed. The owner of the fund, or the con- 
tracting parties, may make land money, or money land” (ft). It 
follows, therefore, that every person claiming* property under a 
will or settlement directing its conversion, must take it in the 
character which such instrument has impressed upon it ; and its 
subsequent devolution and disposition will be governed by the 
rules applicable to property of this character. This doctrine is 
founded in justice and good sense : since it would bo obviously un- 
reasonable that the condition of the property, as between the re- 
presentatives of the parties beneficially interested, should depend 
on the acts of persons through whom, instrumentally, the conver- 
sion is to be effected, and in whom no such discretion is expressed 

(a) Vide Sir Thomas Sewell's judg- Partridge , 5 Vcs. 396. [As to conver- 
ment in Fletcher v. Ashburner, 1 B. C. C. sion by contract, vide ante, pp. 62, 162. 
499, whose statement of tho doctrine in None on voidable contract, as, on pur- 
theso terms was commended for its ao« efraso by trustee for sale, Ingle v. lti- 
curacy by Lord Alvanlcg, in Whcldalev. chords , 28 Bcav. 301.] 
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GENERAL EFFECT OF A CONSTRUCTIVE CONVERSION. 


to bo reposed. The principle is, besides, too well supported by 
numerous authorities (b) 9 to bo called in question at this day. 

Thus, money directed to be laid out in land, and settled on A. 
in fee, is, though not actually laid out, descendible as real estate 
to the heir, is subject to tenancy by the curtesy (c ) ; is not liable 
(otherwise than real estate is liable) to simple contract debts (rf) ; 
and passes undor a devise of lands, tenements, and heredita- 
ments (<?), in a will sufficiently attested to pass real estate; [and 
will not pass under a general bequest purporting to include per- 
sonal estate only (/)]. 

On the same principle, where, under the old law, a person 
entitled to the fee simple, in possession or reversion, of lands to 
be purchased, devised them by a will executed before the actual 
conveyance, the lands subsequently purchased were bound in 
equity b3 r the devise (y). 

So, in the converso case of real estate, whether freehold or copy- 
hold, being directed to be sold, and the proceeds bequeathed to 
A., who, after surviving tho testator, happens to die before the 
sale, tho property devolves to his personal, not his real, repre- 
sentative, with all tho incidental qualities of personal estate (A). 

It is true that, on one occasion (/), Lord Louyhhorouyh doubted 
whether, in such cases, there was any equity between tho real 
and personal representatives ; suggesting that they were rather 
to take according to tho stato in which the property was found. 
But this solitary dictum has been completely overruled by sub- 
sequent Judges, who, following the earlier cases, have confirmed 
the rule before stated (A). 

The doctrine, of course, applies where the ultimate destination 


(b) 2 Kob. 841 ; 2 Vcrii. 55 ; Fro. Ch. 
543, cited 2 Vem. 58; 1 Vern. 315; 2 
Vem. 20; 1 Eq. Ab. 273, pi. 5; 1 Eq. 
Ab. 274, pi. G; 2Vcm.l01; ib. 295; ib. 
60C; 1 P. W. 172; Pro. Ch. 400; 1 Eq. 
Ab. 175,pl.5; 3P.W.212; Ca.t.Talb. 
80; 1 P. W. 204; ib. 483; 1 B. P. C. 
Tumi. 207; 3ib. 1; ib. 148; 2 Atk.452; 

3 Atk. Ill; 3 ib. 254; 1 B. C. C. 224; 
7 B. P. C. Toml. 530 ; 1 B. C. C. 497; 
ib. 505 ; 2 Keo. 653. 

(c) Sweetappley. Bindon, 2 Vem. 5 36; 
Cunningham v. Moody , 1 Vos. 174; Bod- 
son y. Hay , 3 B. O. O. 404. 

(d) Lawrence v. Beverly , 2 Keb. 841 ; 
now boo Ch. XLVI. s. 1. 

(e) Lingen v. Sowray, 1 P. W. 172 ; 
Shorer v. Shorer , 10 Mod. 39; Harvey v. 
Aston , 1 Atk. 304 ; Guidot v. Guidot , 3 
ib. 254; liashleigh v. Master , 1 Vcs. jun. 
201, 3 B. C. C. 99; Hickman v. Bacon, 

4 B. C. C. 333 ; Green v. Stephens , 12 


Vos. 419, 17 ib. G4. 

[(/) GilHes v. Longlands , 4 De G. & 
S. 372; aud see Jiiehards v. At t.- Gen. 
of Jamaica , 13 Jur. 197; Be ladder's 
Settlement, 5 1). M. & Gr. 890; Be Skeggs , 
2 D. J. & S. 533.] 

{(/) Soc Lord Co irpcr's judgment in 
Lingen v. Sowray, as reported 1 Eq. Ca. 
Ab. 175, pi. 5. Such a question can 
hardly iiri.se under a will made or re- 
published since 1837. 

[(//) Elliott v. Either, 12 Sim. 505.] 
(<) Walker v. Bcmie , 2 Vcs. jun. 170. 
(£) Wheldale v. Partridge , 5 Vcs. 388, 
8 Vcs. 227; Thornton v. Hawley , 10 Ves. 
129; Biddulph v. Biddnlph, 12 Ves. 161; 
Green v. Stephens , ib. 419, 17 Ves. 64; 
Kirkman v. Miles , 13 Ves. 338; Triquct 
v. Thornton , ib. 315; Vany. Barnett, 19 
Vcs. 102; Ashby v. Palmer , 1 Mcr. 296, 
and stated post; Stead v. Newdigate, 2 
Mcr. 521. 
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CHAPTER XIX. 


No conversion 
unless a sale 
intended. 


Effect of 
-words giving 1 
an option as 
to invest- 
ments. 


Cases where 
money 1ms 
been held 
converted. 

Earlom v. 
Saunders. 


of the property is to be reached by several gradations. Thus, 
land directed to be sold, and the proceeds to bo invested in land, 
will, though neither conversion has been actually effected, be 
regarded as real estate (/). 

[In order to work a constructive conversion, an actual sale or 
purchase either immediately or in future, and either absolutely 
or contingently at a specified time, must be directed expressly or 
impliedly. A direction that real estate shall not be sold but shall 
be considered as personal, or vice versa, is insufficient (m), since 
the law does not allow property to bo retained in one shape, and 
yet to devolve as if it were in another. But where a sale is not 
expressly excluded, such a direction would generally amount to 
a trust for sale (n). 

Where a trust is in form optional to invest money, either in 
the purchase of fee simple lands or leaseholds, or on securities 
bearing interest, ;thero will be no constructive conversion of the 
money into land, unless the trusts or limitations declared of the 
fund are such as arc applicable only to fee simple property, and 
can be properly carried into effect only by the purchase of such 
property (o) ; where the trusts are applicable solely to personalty, 
or may be adapted either to personalty or fee simple lands, the 
money will bo deemed unconverted. 

And first as to tho cases where money has been held to be 
converted. In Earlom v. Saunders (p), lands were devised to 
trustees to the use of the testator’s wife for life, with remainder 
to his first and other sons in tail male, with remainder to his 
daughters in tail, with remainder to two persons as tenants in 
common in fee; and money was bequeathed to trustees to be laid 
out in the purchase of lands or ant/ other security or securities as 
they should think proper and convenient; and the testator directed 
that the lands and securities should be made to and settled on 
the trustees, their hens and assigns, in trust and to the use of his 
wife for life, and after her decease to such uses and under such 
provisions, conditions and limitations as his lands before devised 
were limited; Lord Hardicicke , on tho ground that if tho money 
was laid out on securities which were personal, all tho limitations 


(/) Sperling v. Toll, 1 Ves. 70; Pearson 
v. Lane , 17 Ves. 101. [In such a case, 
where part of the land has been sold 
and tho money not yet rc-investcd, the 
money will not pass under a devise of 
all the testator’s interest in the land, if 
thero is any part unsold to answer the 
description. Lie redder' 8 Settlement , 6 
D. M. & G. 890. 


(;«) Alt. -Gen. v. Mangles, 6 M. & 
Weis. 120. 

(«) Tail \.Lathbury,h. R., 1 Eq. 174; 
Johnson v. Arnold, 1 Ves. 169. 

(g) Seo l)e Beauvoir v. Be Beauvoir , 8 
II. L. Ca. 624. 

(;;) Amb. 241; see also Johnson v. 
Arnold , 1 Ves. 169; Mcurc v. Men re, 2 
Atk. 205. 
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[might not take place, considered the money to bo constructively chatter xix. 
converted. 

In Cowley v. Hartstonge (q), the point was much considered. Cowley v. 
The trust was to layout monies “either in the purchase of lands HarMon 9 e ' 
of inheritance, or at interest, as my trustees shall think most fit 
and proper, and then upon this further trust, to pay the rents of 
the said lands of inheritance, or the interest of the monoy, &c., 
to H. for his life,” and then followed a series of limitations of 
estates for life and in tail to the sons and daughters of H., and 
to other persons in strict settlement. It was held in D. P. that 
taking tho whole will together, the testator contemplated an in- 
vestment in land at some time or other , and there was therefore a 
constructive conversion. There was an ultimate limitation to the 
testator’s right heirs, executors and administrators; but Lord Redcs- 
dale said the meaning of that was merely that if all tho previous 
limitations failed before tho death of H. there was no further cause 
for investing in land, and tho personal estate might be left to go 
to the testator’s next of kin, and the real estate to the heir. 

In Hereford v. Ravenhill (v), fee-simple estates were devised 
in strict settlement, and money was bequeathed upon trust with 
consent to be invested in tho purchase of freehold, leasehold r , or 
copyhold messuages, lands or hereditaments, which were to bo 
conveyed, settled or assured to tho like uses, &c. as the horedita- ’ 
ments thereinbefore devised stood limited. Thero was, also, a 
power to invest at interest till a purchase could be made. Lord 
Langdale , M. It., decided that this was a trust for conversion, and 
observed that the case before him differed from Waller v. Denne 
(presently noticed), in that the leaseholds to be purchased in that 
case were to bo for very long terms of years. This difference is 
not very apparent ; but the limitations in the several cases were 
such as easily to load to different conclusions. 

In Cookson v. Reay («), the testator directed a sum of monoy Cookson v. 
to bo invested in land or other securities for his son John, tho ReaiJ ' 
interest of such monoy or produco of such lands to be paid to 
him for his life, and if ho married with consent, and made a 
proper settlement on his wife, that the remainder should go to 
such child or children as he might have lawfully begotten, and 
on failure of these to the tostator’s son Isaac and his heirs for 
ever. Lord Langdale , without deciding the point, said that, upon 
tho authorities of Earlom v. Saunders and Cowley v. Hartstonge , 
he was inclined to consider the money as directed to b.e laid out 

(*) 6 Beav. 22. 


[//) 1 Dow, 361. 
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Cases where 
money lias 
been held not 
converted. 

Curlings, May, 


Vanv.Bamcil, 


[in tho purchase of land, and that the direction to invest on 
some other securities had reference only to the time which might 
elapse before a purchase of land could be procured. On appeal to 
D. P. (t), Lord Brougham inclined to tho same opinion by reason 
of the words “ remainder” and “ heirs” in the limitations to the 
children and Isaac. It would seem that “ heirs” alone would 
not have supported this conclusion (u). However, assuming 
that the will had converted the money, the decision was that the 
beneficiaries had reconverted it. 

In Shnjmn v. Ashworth (#), the testator gave to his daughter 
0. 4000/. out of his personal estate, and directed his executors 
to pay her tho interest of 2000/. till she attained the age of 
twenty-one years. lie also directed his executors or the sur- 
vivor of them, as soon as convenient after his decease, to pur- 
chase an estate, not to exceed 2000/., for her use and her lawful 
heirs, the daughter to come into possession, with the accumula- 
tions, at her age of twenty-one years. If the land was not 
bought before she attained that age, she was to receive the 
4000/., and to give security for 2000/., to be returned, if she died 
without lawful heirs, to the testator’s son and daughters that 
should have hell’s, share and share alike, and provided the land 
be purchased, to be returned in the same manner. Lord Lang - 
dak held that tho 2000/. was intended to bo converted at all 
events, and that the daughter took an cstato tail. Applied to 
personal estate the gift over on the death of tho daughter with- 
out heirs (/. e. heirs of her body) would have been void for re- 
moteness ; which of itself, according to Earlom v. Saunders , was 
strong reason for deciding in favour of the conversion. 

Next, with respect to the cases in which it was held that there 
was no conversion. 

In Cur ting v. Mag (y), the trust was to lay out money in the 
purchaso of lands, or put the same out on good securities, upon 
trust for the separate use of II., her heirs, executors and adminis- 
trators. The money never having boon laid out, Lord Talbot 
decreed the administrator of II. to bo entitled. 

In Van v. Barnett (s), lands were devised to trustees to bo 
sold, and the produce, with tho consent of certain persons, was 
directed to be laid out in the purchase of lands or in government 
securities , and the latter trust was held not to operate as a re- 
conversion, the trusts declared of the fund in its ultimate state 

r(0 Cookson v. Cook son, 12 Cl. &Fin. (x) 6 Beav. 412. 

121. (//) Cited 3 Atk. 265. 

(w) Attwcllv . Attwell , L. R., 13Eq. \z) 19 Vcb. 102. 

23; Walker v. Den tie, 2 Yes. juu. 170. 
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[not being such as to show that a re-invostment in land at some 
time or other was intended («).] 

In Walker v. Dcnnc (i), where monoy was directed to be laid 
out in (freehold) lands, or long terms of yoars, in trust for A. for 
life, and afterwards for her children and their heirs, but if thero 
should be no child or heirs of her body living at her death, then 
for the testator’s right heirs, Lord Louyhhorouyh held that it was 
not converted into realty so as to escheat to the Crown on failure 
of heirs, there being an option in the trustees to have it laid out 
in either species of property. Indeed ho doubted whether, even if 
there had been no such option, the Crown could havo claimed. 
But his doubt appears to have referred as well to the general 
doctrine, as to its effect in regard to escheat. There would seem 
to be considerable difficulty in supporting the claim of the Crown 
to have the money laid out in such a case, escheat being a conse- 
quence of tenure, and, therefore (it should seem) inapplicable to 
equitable interests of every description (c), 

[Sometimes thero is no express trust for conversion, but the 
accompanying directions are such as lead to an implication that 
conversion was intended; as, where real and personal' estate 
was devised to trustees in trust to “invest” the same in the 
funds (d) ; and, again, where leaseholds were given upon the 
same trusts and subject to the same powers as those declared 
of tho moneys to arise by salo of property previously given in 
trust for sale (0). But the samo inference is not necessarily 
to be drawn from a trust to divide into several shares, even 
though the trustees havo an express power of sale (/) : or though 
they are directed to “ invest” some of the shares; as in Comtek 
v. Pearce (</), wlnye a testator devised all his real and personal 
estate to trustees upon trust to receive and apply tho rents, 
issues and proceeds for the benefit of his two daughters until the 
youngest should attain the age of twenty-one, and then to divido 
the whole of his estate and effects into two equal moieties, one 
moiety to be divided between his two daughters equally, and the 
other moiety to be placed out by the trustees on government 
or real securities, the dividends and interest to bo paid to the 

[(«) Sco also Biggs v. Andrews, 5 Sim. (r) Mur ton v. Mnrkby, 18 Boav. 196. 
424; Rich v. Whitjicld, L. 11., 2 Eq. 583, The question arose upon a claim by 

where however the point was rather as- tenant for life to enjoy leaseholds in 

Burned than decided.] specie. See also Tail v. Lathbury, L. R., 

(A) 2 Ves. jun. 170; sco also Van v. 1 Eq. 174, ante, p. 686. 

Harnett, 19 Ves. 102. (/) Greemcay v. Green way, 29 L. J. 

[(c) Sec 3 My. & X. 494 ; ante, p. G8, Ch. G01, 606, 2 D. F. & J. 128; Lucas 
n. (y). v. Jtrandreth, 28 Bcav. 273. 

(<0 Affleck v. James , 17 Sim. 121. (y) 7 Hare, 477. 
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chapteb xrx. [daughters during their lives, and upon the death of the daugh- 
— tors, “ upon trust to divide the moneys and effects amongst the 
children equally.” If either of the daughters should die leaving 
a husband surviving, the testator directed that the husband should 
enjoy her share for his life, and upon his decease that such share 
should come back to the surviving daughter, her executors, ad- 
ministrators and assigns. It was held by Sir J. Wig ram, Y.-C., 
that there was no direction which required a conversion, except 
as to tho moiety to bo settled ; as to that moiety alone was any- 
thing to be done which made a sale necessary ; and the words 
applied only to a moiety after a division had been made. But 
in Mower v. Orr (//), where a testator, after stating that his pro- 
perty consisted, of copyholds, leasehold houses, merchandize in 
Australia, cash at his bankers and in tho public funds, and that 
as it was so scattered about and not realized he could not state 
what ho should die worth, divided it into twenty shares, sixteen 
of which he disposed of by giving a certain number to each of 
his three sons absolutely, and, as to the remaining four, ho gave 
two to his daughter absolutely and two to bo invested in tho 
funds for the use of her children ; and he appointed two of his 
sons executors, requesting them to get his property togothor and 
divide it according to his intention. It was held by the same 
Judge that the testator must bo understood as directing a con- 
version of his copyhold estate into personalty. The Y.-C. said 
that the division of the entiro property into a number of shares 
and the directions as to tho investment and disposition of some 
of such shares precluded tho supposition that he intended the 
copyholds to remain unsold. In Comtek v. Pearce it appeared 
to him tho purposes of tho will would, in tho .circumstances of 
that case, be effected without a conversion of the whole estate : 
there was a direction that the estate should bo enjoyed in specie 
until the division, and the litoral construction of the will did not 
require a sale of tho whole estate either for the purpose of the 
division or tho settlement of a moiety. 

This distinction is not very tangible. Tho Y.-C. did not 
expressly advert to the testator’s request “ to get his property 
together,” though in other cases much reliance has justly been 
placed on similar directions, coupled with an express power of 
sale, as indicating a desire to form tho whole property into one 
common fund by tho means pointed out, viz. by sale (/).] 

[(A) 7 Hare, 475. (i) Burrell v. Baskerjield, 11 Beav. 

525 ; Be Cookes' Contract , 4 Ch. D. 454.] 
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A provision that, until land ho purchased, the money Bhall be 
placed out on security at interest, does not prevent its receiving 
the impression of real estate instanter (k), this being a mere tem- 
porary arrangement; [unless it appears, as of course it may, 
from other parts of the instrument, that tho arrangement is not, 
in fact, intended to he merely temporary ; for instance, if by a 
final disposition of the capital fund, in certain events, as money, 
it is shown that tho conversion is to toko place only in tho alter- 
native ovents (l). 

A trust to sell within a specified period converts the property 
though no sale ho made within tho period ; the specification of 
time being directory only (>«). In Tihj v. Smith (»), the testator 
directed that his wifo should hold one of liis houses for her use 
to bring up his children E. and M., and at their arriving to tho 
age of twenty-ono years, then all his estates real and personal 
to be sold and converted into money, and the proceeds to be 
divided between his wifo and as many children as she had at his 
decoase. The wifo and M. survived the testator, but E. died in his 
lifetime under twenty-one, and M. afterwards died under twenty- 
one, so that, strictly construed, the time for conversion never 
arrived. However, the Y.-O. thought that the ivords “ at their 
arriving,” &c., meant only “subject thereto,” or “when there 
shall be no child alive undor twenty-one,” and that in tho 
event, which happened, of the Avifo or one or both of tho daugh- 
ters surviving the testator, he intended that there should posi- 
tively and absolutely at some time, and not conditionally or 
contingently, be a salo of tho real estate. That time, ho thought, 
arrived at or before tho widow’s death. 

Again, it is not^ generally material that the salo or purchase 
is to be made only when tho trustees think fit. Thus, in Doughty 
v. Bull (o), the trust was to sell as soon as the trustees should see 
necessary for the benefit of the testator’s children, and to apply 
the money for their benefit ; and it was held that only the time 
of the salo, and not the question whother there should be any 
sale, was left to the discretion of the trustees. 

If the purchase is to be made with consent or approbation (p) 

(A-) See Edwards v. Countess of lf r ar - (o) 2 P.W. 320. Sec also Robinson y. 

wick> 2 P. W. 171. Robinson , 19 Beav. 494. 

[(/) Wheldale v. Partridge , 5 Vcb. 388, ( p) Tho person whoso approbation is 

8 ib. 227. required will not bo allowed to delay 

(«») Pearce v. Gardner , 10 Haro, 287 ; tho salo for his own odvantago and to 
and see Cuff v. llatt t 1 Jur. N. S. 972. another’s prejudice, Lord v. IViyhtwick, 
(w) 1 Coll. 434. 4 D. M. & G. 803, G II. L. Ca. 217. 


chatteh xix. 

Direction for 
temporary in- 
vestment does 
not prevent 
conversion. 


Trust to 
soli at a 
stated time. 

Tihj v. Smith. 


Effect of sale 
or purchaso 
being only to 
bo mode on 
consent. 

Doughty v. 
Butt. 


Effoct where 
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CHAPTER XIX. 


sale or pur- 
chase to bo 
made upon 
request. 


Leehmere v. 
Carlisle, 


Thornton v. 
Hawley . 


He Taylor's 
Settlement . 


[or on or after roquost or direction, the question whether or not 
a conversion is intended, must ho* answered from a consideration 
of the whole instrument, and especially of the trusts to which 
the property is subjected, and the persons by whom the request 
is to be made. 

Thus in Leehmere v. Earl of Carlisle (p ), L. covenanted within 
one year to lay out a sum of money in tho purchase of lands, 
with tho consent of trustees, and to settle them ; and it was held 
that tho monoy thus agreed to be laid out should be taken as 
land. To tho objection that tho trustees must previously give 
their consent, Sir J. Jehjll , M. R., replied, that in his opinion 
they were not to do the first act ; L. ought to have proposed his 
purchase and settlement, upon which the trustees were to signify 
their agreement or disagreement.] 

Again, in Thornton v. Uairley (</), Sir 7 F. Grant was of opinion, 
that the circumstance that a sum of stock was to bo sold, after 
request, and the produce laid out in the purchase of land at the 
request and with tho consent of [husband and wife, or the sur- 
vivor, or tho executors or administrators of tho survivor,] did not 
prevent the fund being immediately impressed with the quality 
of real estate, [because to such property alone were the limita- 
tions applicable, and also because it was hardly possible to sup- 
pose an intention to give an option to any person who should bo 
an executor or administrator whether it should bo money or land, 
though it might bo intended to givo that option to the husband 
and wife. Erom these considerations he inferred] that this re-* 
quisition did not exclude the authority of the trustees to convert 
the property at their own discretion, without request ; but only 
rendered it imperative on them to act on the request, if made. 
J/theM.R. was right in this construction of tho deed, the con- 
clusion at which ho arrived respecting the nature of the pro- 
perty was inevitable. 

[On tho other hand, in Re Taylor’s Settlement (r), houses held 
in fee simple had been vested by marriage settlement in trustees 
in frust, upon request of the husband and wife, or the survivor, 
to sell and invest the produce of the sale, and to pay the income 
of the money, or of the houses till a sale, to W. for life, and 
after his decease, to his wife for life, and after the decease of the 


l(p) 3 P. W. 21 1 . And see Wright son where, however, thedirectionwas alter- 

v. Macaulay , 4 Hare, 497.] native to invest in personal security or 

(y) lOVes. 129; see also Triquetv . laud. 

Thornton, 13Vcs. 345; [Johnson v. Ar- [(r) 9 Hare, 590; and sco Davies v. 
no/d, 1 Ves. 169.] But see Lord Eldon’s Goodhew, G Sim. 585; JIuslcissonv.Lefevre, 
judgment, in Van v. llarnett, lOVes. 102 ; 20 Bear. 157. 
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[survivor, to convey the houses unless sold, or to assign the chapteb xix. 
money, to the issue of W. and his wife. The houses hod been 
sold, not under the trust, but under compulsory powers in an act 
of parliament, which also provided that the purchase-money 
should be re-invested in land, to bo settled to the same uses ; so 
that the money retained the character which the houses possessed 
under the settlement («). Upon tho question what that character 
was, Sir G. Turner , V.-C., hold that tho settlement had not worked 
a conversion of the houses. Ho remarked that, in Thornton v. 

Hawley , the sale was, after tho doath of the husband and wife, to" 
be made at the request of tho executors or administrators of the 
survivor ; but, in the case boforo him, the sale was to bo mado 
only on tho request of the husband and wife or the survivor ; so 
that no sale could be mado after their deaths ; and that words of 
request in cases of such nature must bo construed as inserted for 
the purpose either of enforcing obligation or of giving discretion, 
as the context of the instrument might require. In this case, 
the general intent that tho houses should be sold at some time or 
other was evidently wanting, the last proviso in tho settlement 
directing that the property, if sold, was to bo personal, if not 
sold, real.] 

It seems that tho converting offect of a trust for sale, in regard Effect of pro- 
to a legatee to whom tho proceeds are bequeathed, is not pre- tobowid 01 d 
vented by the fact, that in an alternative event, the testator has dov . iscd 
devised the property in terms adapted to its original state ; as contingency 
he may have contemplated tho possibility of tho contingency aslajid - 
happening before a sale could be effected ; besides which, it 
seems to have been considered, that tho property might be real 
estate as to one legatee, and personalty as to another, to whom 
it was given in an alternative event. 

Thus, -in Ashby v. Palmer (t), whore a testatrix devised and Lands devised 
bequeathed her real and personal estates to trustees, upon trust, 
as soon as convenient after her decease, to sell, and with the to A. ; 
money thereby raised,. and the rents until the sale, to pay her 
and her lato husband’s debts, and with the surplus to educate and 

(*) As to this, vide ante, pp. 1C2, Cowley v. JTartstonge, 1 Dow, 381, cited 
163. supra. But tho mere fact that conver- 

ts MS. ; also reported 1 Mcr. 296, but sion is less necessary for distribution in 
with the omission of the very bequest one alternative than in another will not 
on which the question arose, and to tho prevent a trust for sale from being im- 
particular language of which the M.R. perative in both, Wall v. CoUhead , 2 Dc 
adverted; [see also Tily v. Smith, 1 Coll. G. & J. 083. And see Wilton v. Cole*, 

434, sup.; Wardv . Arch, 15 Sim. 389; C Jur. N. S. 1003.] 
and seo Lord JLedexdale's remarks in 

J. — VOL. I. QQ 
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— with a limk 
tation over of 
the monies, or 
the estate , if 
unsold, to fi. 


Held to bo 
personal es- 
tate as, to A. 


bring up her daughter ; and when she should attain twenty- 
one, or marry, “ to pay the monies which should be in the hands 
of the trustees, by virtue of the will, undisposed of for the uses 
aforesaid,” to tlie daughter. And the testatrix went on to di- 
rect, that if tho daughter died under twenty-one or unmarried, 
the monies in the hands of the trusteos, and sucli part of the real 
estate (if any) as should remain umohl at the time of her decease , 
and not be applied for tho payment of her debts or for the educa- 
tion of her daughter, should go to tho testatrix’s sister, her heirs, 
executors and assigns. Tho daughter attained twenty-one but 
was a lunatic, and therefore incompetent to elect to take the 
estate as land or money. Tho question was, whether it went, at 
her death, to her heirs-at-law or next of kin ? For the heir, it 
was contended that the estate was not to be sold at all events, 
but only to answer a particular purpose ; that tho testatrix did 
not mean it to go as money ; that she contemplated the possibility 
of its not being sold. For tho next of kin, it was orguod that tho 
estate was to be sold out and out ; that tho testatrix had no ob- 
jection that her sister should take it as land, if by accident it 
should remain unsold ; and sho might have contemplated tho 
premature death of tho daughtor beforo a salo could bo effected; 
in which event, and in that only, she directs that the trustees 
shall not procoed in tho accomplishment of her purpose. And it 
was contended that tho words “ pay to” supported this construc- 
tion ; and it was said that, at all events, tho daughtor was to take 
it as money. Sir W. Grant , M. It. : “I think that tho construc- 
tion of this will admits of no reasonable doubt : it is the settled 
rule of this Court, that land once impressed with tho character 
of money retains that impression till some aqt is done, by a per- 
son competent to do that act, to restore it to its primary charaotcr. 
The testatrix has directed the estate to be sold; but the-quostion 
is, not whether the estate shall bo actually sold or not, but whether 
it is to be treated as porsonal estate ? There is no gift to the 
daughter in any other shape than that of money. I see nothing 
inconsistent in the subsequent clause, by which, in the event of 
the death of the daughtor under twenty-one, such part of tho 
estate as should remain unsold is given to the sister («). She 
might choose to give it to the daughter as money, and to the 
sister as land. There is no inconsistency . in saying it shall be 
converted quoad the first taker, not quoad the second. The cases 

{u) Ab to this, see also Crabtree v. Bramble, 3 Atk. C80. 
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* whioh have arisen between the heir and next of kin of a testator chapter xix. 
have no application to the present ” (*). _ 

And though a mere power of sale or purchase, of course, does Mere power 
not change the nature of tho jjroporty ; yet, the circumstance of duco conver°-" 
the clause respecting the sale or purchase being framed in tho ^ e by 
language of a poworwill not prevent its producing a constructive context, 
conversion, if the context of tho will shows that it is meant to bo 
imperative, or in tho nature of a trust. Thus, in Gnomon v. 

Kirsopp (//), whero a testator gave to his widow, for tho benefit 
and advantage of his childron, power of soiling, his Woodfoot 
estate ; and by a oodicil expressed himsolf (in effeot) thus : “My 
mind and will is and I do empower my wife to sell all my estates 
whatsoever ; and tho money arising from such sale, together with 
my personal estate, she, my said wife, shall and may divide and 
proportion among my said children, as sho shall think fit and 
proper, or as she shall direct by will.” The estate was neither 
sold nor appointed by the widow. It was held that a trust for 
the children was created by the will, and that they were entitled 
equally. It was held also, that the diroction to soil operated as a 
conversion of tho real estate, and that the shares of those children 
who wore dead devolved on their representatives as personalty. 

But although, in general, tho presumption is that a testator Natureof pro- 
does not intend the nature of the property to depend upon tho to 

option of the person through whom the conversion is to bo effected; trusted op. 
yet, if upon the whole will it appears to have been the intention ^ 8611 or 

of the testator to give to such person an absolute discretion to 
sell or not, the property in tho meantime will, as between tho 
real and personal representatives of the persons beneficially en- 
titled, devolve according to its actual state. Thus, in Policy v. 

Seymour (s), a testatrix devised the residue of her real and per- 
sonal estate to W., his heirs, executors and administrators, ac- 
cording to the different qualities thereof, upon trust to retain 
and keep the same in the state it should bo in at the time of her 
decease, as long as 'he should think proper, or to. sell and dispose 
of the whole, or such part thereof os and when he or they should 

(jp) What is the effect of a direction (y) 2 Kee. 653 ; [see also Burrell v. 
to purchase land in a particular parish, Baskerfield , 11 Beav. 625; Nickison v. 
in which it turns out that land cannot Coekill, 3 D. J. & S. G22 ; Me Cooked 
.he obtained, is not settled. Lord Thur- Contract, 4 Ch. D. 464.] 

Jqw thought it could not be laid out (s) 2Y.&C. 708; [see also Be Taylor* $ 
elsewhere ; Lord Loughborough, that it Settlement , 9 Hare, o9G, sup. ; Harding 
might. Lord J Eldon has alluded to theso v. Trotter , 21 L. T. 279, V.-O. S. ; Green- 
conflictin g opinions without stating his tvayv. Greenway , 2 D. F. & J. 128; Lucas 
own; see Broom v. Monck, 10 Yes. v. Brandreth, 28 Beav. 273; Me Ibbet&oti, 

610; alsoHayes' Introd., 6th cd., p. 95. L. R., 7 Eq. 229. 

Q Q 2 
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CHAPTER XIX. from time to time think expedient, and then, upon trust to invest 
the proceeds. . The testatrix then directed that W., his heirs, exe- 
cutors or administrators, should stand possessed of all such the 
general residue of her real and personal estate, and after such 
sale, of tho securities whereon tho same should have been in- 
vested, in trust, out of tho rents and profits, interest, dividends 
and proceeds, to pay several life annuities; and, after payment 
thereof, the testatrix directed W., his heirs, executors and ad- 
ministrators, to stand possessed of all the said residue of her said 
real and personal estate, and of the stocks, funds and securities 
whereon the same or any part thereof should havo been invested, 
and tho rents and profits, interest, dividends and produce thereof, 
in trust for five persons (including W. himself), in equal shares, 
and for their respective heirs, executors, administrators and as- 
signs, according* to the different qualities thereof. It was held, 
that upon the terms of this will, it was not the intention of tho 
testatrix that the property should bo converted out and out; but 
that W. had a discretion to sell the whole or any part of it, when 
and as he might think expedient; and that, until he exercised 
that discretion, tho property must be considered to remain in tho 
stato it was in at the time of tho death of the testatrix. 

[So in Yates v. Yates (b), where a testator devised lands to 
trustees in trust for his wife during her life, with remainders over ; 
and for carrying into effect the purposes of his will, ho “ autho- 
rized his trustees at such time or times as they should think pro- 
per, in case they should think it necessary so to do, but as to 
which they should have absolute discretion” to sell the lands or 
any port thereof : the land in question was nearly unproductive 
in its actual state, but was valuable for building purposes; it had 
not yet been sold by tho trustees; and the widow, the tenant for 
life, claimed interest at 41. per cent, upon the value of the land 
from the death of the testator: but Sir J. Romilly , M. R., held 
that she was not entitled to this, the trustees having a discre- 
tionary power to sell when they thought fit. If there had been 

* an absolute trust for conversion, though tho time for exercising 
it had been left to the discretion of the trustees, the case would 
have been different.] 

Legacy duty The question whether real estate is absolutely converted by a 
rLFeBtetef c ° f direction or authority has often come under consideration on the 
c ^ a “ n ^e Crown to legacy duty under the General Stamp Act 
ther ctftiver- 6 " (55 Geo. 3, % 184, sched. part 3), which subjects to the duty 

* . r - [(*) 28 Beav. 637.] 
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“ moneys to arise from the sale, mortgage, pr other disposition of chatter six. < 
any real or heritable estate directed to bo sold, mortgaged or gioll ^ ttbao .~ 
otherwise disposed of.” On this subject, tho following points lute, 
have been decided :-r- 

lst, Where real estate is directed to bo sold out and out, tho Ru \° on this 
duty attaches, though by reason of the legatee electing to take BU ^ oct * 
it os real estate tho property is not actually sold (r). 

2ndly, Whore the trustees havo an option to continue tho pro- 
perty in its actual state or to sell [for the purpose of distributing 
the proceeds according to the will, and in tho exercise of this 
discretion they sell, the legacy duty attaches (d ) : but not if they 
do not scll(c'). If the power of sale is given only for the pur- 
pose of re-investment in land (/) or for tho variation of securi- 
ties (</) or (it seems) for tho purpose of raising debts and legacies 
or other prior charges (//), tho duty is not payable, whether tho 
property is sold or not, and although, after a sale, tho beneficial 
owners have elected to take tho property as money (/). 

3rdly, Whore a sale is directed by the Court in order to raise 
a charge, duty will attach on the amount necessary to satisfy tho 
charge, if the will contains a power of sale which the donees of 
tho power arc compelled by the Court to exercise, but not (/.•) if 
the Court acts upon its general jurisdiction in such cases.] 

And it is to be observed, that where trustees are authorized to More power of 
sell or not, as they think proper, and in virtue of this option they lot °in 'legacy 
leavo tho property unconverted, tho legacy duty is not attracted dut y* 
by a mere declaration in the will that tho property shall bo deemed 
to be personal estate, as it is not in the power of a testator to 
alter or regulate tho nature of tho subject of disposition by any 
such declaration (/). 

(r) Att.-Gen. v. Holford , 1 Pri. 426 ; to duty, and ao is a rentcharg© limited 
Adv.-Gen. v. Ramsay' & Trustees, 2C. M. under a power in a will, whether tho 
& R. 224, u. ; [ Williamson v. Adv. - Gen. power is to be exercised by deed or will, 

IQ Cl. & Fin. 1. and whether it be general or iu¥avour of 

(d) Att.-Gen. v. SimcoXy 1 Ex. 740.] particular objects (✓/ It. - Gen. v. Piekard, 

(<?) Att.-Gen. v. Mangles, 0 M. &W. .'5 M. & Wei. 552, 6 ib. 348 ; Sweeting 

120; [Att.-Gen. v". Simcox, 1 Ex. <49. v. Sweeting, 1 Drew. 336); and it is 
(/) Mules v. Jennings, 8 Ex. 830. immaterial that the appointee is put 
(g) Ite Evans, 2 C. M. &R. 20C ; Adv.- to an election, as in case of a wife,. 

Gen. v. Smithy 1 Macq. Sc. Ap. 760. l>etwecn the nuteliurge and her dower 

(A) Per Lord Cramcorth , Adv. -Gen. {Att.-Gen. v. lit uni her, 7 Kxch. 331; 
v. Smithy sup. Sweeting v. Sun ting , supra). On tlio, 

(*) Mules v. Jennings, sup. other hand, where the power is given by' * 

[k) Hobson v. Neale* 8 Ex. 308, 47 deed to charge or appoint out of land + 

Beav. 178 j Harding Y f Harding y 2' Gif. . “a specific Bum,” whether generally or 
697.] , in favour of particular objects, duty > 

(/) Att. - Gen. v. Mangles , 5 M. & Wei. does not attach (Alt.- Gen. v. Hertford, * 

120. [^Reference may here be mado to 14 M. & Wei. 284) ; but the duty docs at- ^Legacy duty 

some of the authorities on .legacy duty, tach on a sum of money not' changed on on prpcecds of 

An annuity charged on land is liable land, appointed under a general power conversion. 
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chapter xix. II. Bui; although g, now character may have been in plain and 
Person abso- unequivocal terms impressed upon property by means of a trust 
ti^moyelect ^ or conve rsion ; yet such constructive quality is liable to be 
to take pro- determined by the act of the person or persons beneficially 

actualTtate. entitled, who may, at any time before its conversion de facto, 

elect to take the property in its actual state. And then comes 
the inquiry, "Who are personally competent to make, and what 
Who compc- amounts to, such an election P It is clear that an infant (w»), or 
election? 0 ^ 0 lunatic (i»), is incompetent, and also a feme covert ( 0 ), unless under 
a power or trust authorizing her to deal with the property as 
Parol election, a feme sole (p). It was said by Lord Macclesfield in Edwards v. 
whether good. Q oun f m 0 f Warwick (i q ), that the election might be made by parol. 

Lord llardwicke , in B radish v. Gee (r), said that he could not 
admit this proposition ; but the affirmative appears to have been 
decided at the Rolls (*), in Ch (doner v. Butcher. 

What The expressions or acts declaratory of such an intention, how- 

clection? t0 an ever, [though it is said they may be slight (£)] must be unequivo- 

[given by deed (lie Cholmomleley , 1 Or. attaches ; and the latter is a charge on 
& Mccs. 149) ; and money given by will, the property, whilo the former is not. 

Probate duty under a general power to appoint con- * l’robato duty is payable on wliat- 
on proceeds of tained in a previous will, pays double ever the executor recovers virtutc officii; 

lund. duty, that is to say, under the first will it is therefore payable on the pur- 

us if it had been an absolute legacy to chase money of land contracted to bo 

tlio donee of the power, and under the sold, though the purchase is not corn- 

second will as if it had been an ordinary plcted until after the death of tho ven- 

legacy out of tho estate of such donee; dor (Ait. -Gen. v. Brumting , 8 H. L. Ca. 

but before 23 & 24 Viet. c. 16, h. 4 (ante, 213) ; aud on a share of the proceeds 

p. 3, n.), probate duty was payable only of real estate which at the time of tho 

under the first will (Platt v. Month , G M. testator’s or intestate’s death has either 

6 Wcl. 756, 3 Beav. 257, 10 Cl. & Pin. by express trust ( Att.-Gen . v. Lomas , 

257). The last case also decides that L. R., 9 Ex. 29) or by construction of 

a powqr to appoint to any oue except equity — as in the enso of a share of 

specified individuals, must, at all events partnership realty (per James , V.-C., 

so far as regards the legacy duty acts, Forbes v. Stevens, L. R., 10 Eq. 178) — 

be considered as a general power of ap- been impressed with the character of 

pointment. Nothing but what is gene- personalty, though not actually sold, 

rally a charge in favour of one person It is otherwise where tho conversion is 

on the estate of another is within the effected by, or is dependent on, the will 

act (Shir ley Hirers, 1 Pliill. 167). But of the deceased person, and whore con- 

a charge originally in favour of a third sequcntly the conversion takes effect 

person, but which by subsequent circum - only from and after his death (Matson 

stances only has become a charge in fa- v. Swift, 8 Beav. 369, Custance v. Brad* 

vour of the owner of tho estate, is within shaif, 4 Hare, 315, explained 8 H. L. 

the act (Att.-Gen. v. Metcalfe, 6 Excli. Ca. 260).] 

26 ; and see Swabey v. Sica bey, 15 Sim. (m) Carr v. BUison, 2 B. C. C. 66 ; 

602 ; Re Taylor, 8 Exch. 384). As to Van v. Barnett, 19 Ves. 102. [Except 
money bequeathed to be laid out in under the direction of the Court, Robin - 
land, see Re J)e Lance y, L. R., 5 Ex. 102, son v. Robinson, 19 Beav. 494.] 

7 Ex. 140. The importance of these (n) Ashby v. Palmer, 1 Mer. 296. 

cases, and of those referred to in the (o) Oldham v. Hughes, 2 Atk. 462 ; 

text* is much diminished by the act 16 [£ur«of* v. Giles, 3 D. J. & S. 314. 

& 17 Viet. o. 51, imposing succession (p) Re Davidson, 11 Ch. D. 341.] 

duty on real estate. The amount pay- (?) 2 P. W. 173. 

able, however, and the mode of pay- (rj Amb. 229. 

ment, arc sometimes different, accordin g (s) 8 If arch, 1 736, cited 3 Atk. 686. 

as it is legacy or succession duty which [(t) Per Lord Eldon, 8 Ves. 236. ] 
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cal (?/). Thus, whore (v) a person was, under a settlement, tenant chatter xix. 

in tail of lands, with a reversion in feo to himself, and was en- 

titled under the same settlement to lands to bo purchased with a 

certain sum of money and settled to the samo uses ; it was held, 

that his levying a fine of the land limited by the settlement, to 

bar the issue, did not demonstrate an intention to take as money 

the fund not laid out (#). 

And where a person, entitled to tho feo simple in lands to bo dumping tho 
purchased with trust-money, called in [part of] the money, and BCCuntl0S * 
placed it out upon a fresh security, in the name of a trustee for 
himself, his executors and administrators, it was held that he 
had by these acts elected to take [that part] as money (y), [but 
that the rest of the money, whether subsisting upon tho securi- 
ties upon which it was originally placed or any other securities 
where no now trusts had been declared, ought to be considered 
as real estate.] 

But, where (z) tho legatee of the proceeds of an estate directed Demising tho 
to be sold, entered upon the whole estato and made a lease of pi ° pCrty ' 
part of it, reserving rent to her heirs and assigns, she was held 
to have elected to tako it as land. [And letting to a new tenant 
from year to year has been held to bring the caso within the 
same principle, on the ground that if tho tenant were lawfully 
evicted by a purchaser under tho trust for sale, tho lessor would 
be liable to an action by the tenant (a). 

Taking, and for nine years retaining, possession of the estate Taking pos- 
directed to be sold, have been held sufficient of themselves to lcugthofiMw- 
prove an intention to re-convert (b). But possession for two or 8CWjiou * 
three years by tenants in common (without more) has been held 
insufficient (c). TJie circumstance that, where several are en- 
titled in common, a sale is required for convenient division of 
the property, would seem to diminish the probability of their in- 
tending to put an end to the trust. But where two tenants in 
common had been in possession for seven years, and it was clearly 
shown that one of them, who was also the principal acting trus- 

(w) Stead v. Kcwdigatv, 2 Mer. 531 ; 74, ss. 70, 71 ; and 1 Hayes’s Iutrod., 

\lte Bcddcr's Settlement , 6 D. M. & G. 6tli cd., p. 204. 

890.] {(/) JAngcn v. Sowrag , 1 I\ W. 172, 

(v) Edwards v. Countess of Warwick, Pro. Ch. 400, 1 Eq. On. Ab. 175, pi. 5. 

2 P. W. 171, 2 Efj. Ca. Ab. 42, pi. 3, 1 (r) Crabtree v. Bramble , 3 Atk. G80 ; 

B. P. C. Toml. 207 ; [and sco Biddulph [and sco Mallow v. Bigg* 1 Civ. 1). 385. 

v. Biddulph, 12Vea. 161 ; Dixon v. Gag- (a) lie Gordon , C Ch. 1). 531. But seo 

fere, 17 Bcav. 433; Griesbach v. Ft e- Meek v. Dcvenish , ib. 573. 

mantle , 17 Bcav. 314; Mercdithv. Vick, (b) lie Gordon , sup. 

23 Beav. 559.] (r) Kirkman v. Miles, 13 Ves. 338 ; 

(x) As to barring entails in lands to Brown v. Brown , 33 Bcav. 399. 
he purchased, see »tat. 3 & 4 Will. 4, c. 
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[toe, desired to retain the estate for building purposes, slight evi- 
dence of the concurrence of the other satisfied the Court that the 
latter also had elected to keep the estate unsold (d). 

Again, in Davies v. Ashford (e ) 9 whore a person made inquiry 
as to his interest in lands held upon trust for sale, and on finding 
that he was absolutely entitled to the money to arise from the 
sale, took the title deeds into his own possession (from whom or 
by what means he obtained them being held immaterial), it was 
held that there was sufficient evidence of his election that the 
land should not be converted. 

A specific devise, to the ordinary uses of a strict settlement of 
real estate, of the land directed to be sold, is clear evidence of an 
intention to retain it unsold (/).] And where (g) a person en- 
titled to the absolute reversion in a fund of this description, [who 
described himself in a memorandum at the foot of an account of 
the property as being entitled to the fund as residuary legatee of 
the last owner, which he was,] made his will, in which, after 
devising certain real estate, he bequeathed the residue of his per- 
sonal estate in possession or reversion. Sir W. Grant decided, that 
as the testator [had so described himself, and] had no other re- 
versionary interest to which this expression could be applied, it 
amounted to a demonstration of intention to bequeath this fund 
as personal estate. There seems, however, to be some difficulty 
in drawing any such inference from the inaptitude of the terms 
of the bequest to any other existing property of the testator at 
the date of the will, seeing that a residuary disposition of this 
nature comprises aftcr-acquircd personalty (//). 

[(rf) lie Davidson, 11 Cli. D. 311. to the daughters in tail; remainder to 
{e) In Sim. 42. his own right heirs. A. did not lay out 

(/) Meek v. Dcvmish , G Cli. D. 56G.] the money, and survived his wife, who 
(y) Triguet v. Thornton, 13 Ves. 34*3; died without issue; and it was decided, 
[compare Me Skcggs, 2 Il» J. & S. 533.] that the money, though once bound by 
(A) It seems, that where a person the articlos, became free again by the 
covenants to purchase land, and even- death of the wife without issue, and the 
tually himself becomes solely entitled to consequent failure of the objects of the 
it, so that the obligation to lay out, and several limitations ; and was therefore, 
the right to call for, the money centre at the death of the settlor, his personal 
in the same person ; the covenant is, estate. This decision, indeed, was 
without any act on his part, considered questioned by Lord Talbot, in Lechmero 
as discharged. As in Chichester v. v. Lvchmere, Cas. t. Tulb. 90 ; and by Sir 
Dickcrstaff, 2 Vera. 295, whero A. on J. Jckyll , in Lechmcrc v. Earl of Car - 
his marriage covenanted to lay out a lisle, 3 P. W. 221 ; but Lord Thurlow , 
sum of money in the purchase of land, in the great case of Fultcncy v. Darling - 
to be settled to the use of himself for ton, 1 JB. C. C. 238, 7 B. P. G. Toml. 
life ; remainder to his intended wife for 530, * expressed a strong opinion that it 
life; remainder to the first and other was ri^ht ; which case went, Lord Eldon 
sons of the marriage in tail; remainder haB said, to this: “that if the property 

* The able and elaborate arguments the appellants, display the deepest re- 
of Sir John Scott (afterwards Lord El- search into the subject, but they did 
don), and Mr. Frame, the counsel for not succeed in overturning the decree. 
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[Again, in Cookson v. Reay (/), whore a sum of money subject 
to a trust for investment in land, which ultimately became liable 
to be settled upon one for life, with remainder to anothor in fee, 
was, by those two persons in a deed appointing now trusteos, 
spokon of as monies which they were then entitled to receive, 
and trusts for investment in securities wore declared, it was held 
that there was sufficient evidence that they had elected that the 
money should not be converted, and this, although the trusts of 
the monies and securities wero declared by rcforcnco to a prior 
settlement, the trusts of which wero also declared by rcforcnco 
to a former will, under which will it was assumed for the pur- 
pose of the decision that the money was constructively con- 
verted ; this reference was held not sufficient to outweigh the 
direct words contained in the deed of appointment, as to the 
parties being entitled to the receipt of the money. 

In llnrcourt v. Seymour (/«■) there were several circumstances, 
from which, taken together, election was presumed ; tho principal 
one seems to have been, that the sum of money in question, which 
was subject to a trust for investment in land, (to which, when 
purchased, the tostator would have been ontitlcd in fee, subject 
only to a provision for his wife in bar of dower,) was included 
in a statement of the testator’s personal properly found among 
his papers after his death.] 

And here it may be observed, that in order to amount to an 
election to take property in its actual, as distinguished from its 
eventual, or destined, state, the act must bo such as to absolutely 
determine and extinguish tho converting trust; and hence it 
would seem to follow, that where two or more persons are in- 
terested in the property, it is not in the power of any one co- 
proprietor to change its character, in regard oven to his own 
shore ; for*, as the act of the wholo would be requisite to put an 
end to the trust, nothing less will suffice to impress upon the 
property a transmissible quality, foreign to that which it had 
received from the testator. Thus, if lands bo devised to trustees 
upon trust for sale, and to pay the proceeds to A., B. and C., in 
equal shares, and after the death of the testator, and before the 
salo is effected, A. grants a lease of his one-third, or does any 
other act unoquivocally dealing with it as real estate, and then 

was at home, in the possession of tho cutor, but whether the property was at 
person under whom they claimed as home. 

heir and executor, the heir could not [(i) 5 Beav. 22, nom. Cookson v. Cook- 

take it and his lordship observed, son, 12 Cl. & Fin. 125. 
the question, then, was not upon the (A) 2 Sim. N. S. 12. 
equity between the heir and the exe- 
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dies ; his Bhare will, nevertheless, it is conceived, devolve to his 
personal representatives, as it would still he the duty of the 
trustees to proceed to a sale, on account of the other shares, the 
converting trust having been created for the bonefit of all (/). 

[But if the whole of the proceeds are given to A. on a con- 
tingency, and on failure of that contingency to others, the 
primary donee may, pending the contingency, declare his in- 
tention to keep the land unsold, so as upon tho happening of the 
contingency to re-convert tho land, if no sale has been (as, of 
course it may nevertheless have been) previously made (m). And 
of course, if money bo directed to bo laid out in land for tho 
bonefit of A., B. and C. as tenants in common in fee, any one or 
more of them may take their shares of tho money without tho 
consent of the rest. “ For,” said Lord Coicper , “ it is in vain to 
lay out this money in land for B. and C., when the next moment 
they may turn it into money, and equity, liko nature, will do 
nothing in vain” (//).] 

And although it is not in the power of tho owner of an undi- 
vided share, or any other partial interest in land which is 
directed to be converted, by his single act to change its charac- 
ter, and thereby impart to it a different transmissible quality, it 
does not follow that every disposition by such partial owner 
adapted to the property in its actual state, is nugatory. On tho 
contrary, it is clear, that if a person entitled to a reversionary 
interest in money to be laid out in land, shows an intention to 
dispose thereof by will, or otherwise, as personal estate, it will 
pass by such disposition (o) ; though, on the death of the donco 
intestate, it would devolve on Ms real representative. So, if tho 
legatee of the proceeds of real estate directed Jto bo sold deviso 
tho land in its character of real estate, the devisco will be entitled 
to the fund in question, though it would, when acquired, be 
personal estate in the hands of such devisee (p). 

[Where property subject to a trust for conversion was settled by 
the owner on her marriage, and a power to reconvert (or retain 


[(Q SeelB.C.C.500; Flliotlv. Fisher, 
12 Sim. 605 ; Holloway v. Rajtclijfe, 23 
Itaav. 163 ; 1 1 Oh. D. 348. But this rule 
would not apply where the trust for sale 
of land was for the purpose of paying 
debts, legacies, &c. ; the devisee (or le- 
gatee of the surplus proceeds) subject to 
tho charges, might himself clear them 
olf and retain the land unsold, Griesbach 
v. Fremantle , 17 Beav. 314. So if the le- 
gatees, though not paid, acquiesced in 
the retention, Mutlow v. Bigg, 1 Ch. D. 


385. And after lapse of time and where 
no prejudice accrues to them their ac- 
quiescence wiU be easily inferred, ib. 

(in) Mccky. Devon is h, 6 Ch. D. 666, ex- 
plaining Sisson v. Giles, 3 D. J. &S. 614. 

(w) Seeley v. Jago , 1 1*. W. 389. And a 
small sum (A.’s share) might be os ad- 
vantageously laid out in land for A. as 
a large sum (tho entire fund) for A., B. 
and C.] 

a Triqnct v. Thornton , 13 Ves. 346. 
See Hewitt v. Wright, 1 B. C. C. 86. 
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[the property in its actual state) was reserved to tho trustees, to 
be exercised with the consent of the tenants for life or the sur- 
vivor, it was held by Sir W. P . Wood, V.-C., that the power 
ceased as soon as the property had vested absolutely in the chil- 
dren, although one of the tenants for life was still living (r/).] 
And hero it may bo observed, that where (r) real estato was 
devised upon trust for sale, and the proceeds were to bo divided 
among several persons, ono of whom was a married woman, 
who (the estate being unsold) joined with her husband in levying 
a fine of her share therein ; it was held, that the wife was by 
this means barred of her equity to a settlement out of the fund. 
And the samo effect, it is conceived, would now bo produced by 
the husband and wife conveying the property by a deed acknow- 
ledged by her, according to the statute of 3 & 4 Will. 4, cap. 
74, ss. 77, 79. 


III. Sometimes, the exercise of trustees 9 option to convert 
regulates not merely the devolution of property as between the 
real and personal representatives respectively of tho beneficial 
objects, but also determines its destination under tho will itself ; 
i. o. until conversion, it belongs to one, and when actually con- 
verted, to another. Largo and inconvenient as such a discre- 
tion is, yot, if the intention to confer it bo clearly manifested, 
the construction must prevail, in spite of any suspicion that the 
testator misapprehended the effect of the term he has employed. 

As in Brou n v. Bitjg (#), where a testator ordered and em- 
powered his wife (in case she chose so to do) with tho advice of 
W. Gh, to sell all his G. estates, (stating that she would probably 
not choose to live there,) with the crop, stock, and effects, with 
all convenient speed; and the money arising from such sale, to 
be placed out on seourity, the yearly interest of which, as well 
as the interest due to the testator on notes, bonds, mortgages or 
otherwise (except what was in the public funds), he gave to his 
wife for life, determinable as to one moiety on marriage again. 


[(</) Doncaster v. Doncaster , 3 K. & .T. 
26. And see Rich v. Whitfield, L. It., 
2 Eq. 683.] 

(r) May v. Roper, 4 Sim. 3G0. This 
doctrine is often found very convenient 
in practice, where a married woman has 
a reversionary interest in a fund of this 
description ; which, in its character of 
personalty, she is incompetent to deal 
with, so as to bar hercontingentright by 
survivorship, but which may be effected 
by means of a deed (duly acknowledged 
as to the wife) assigning the property. 


[IJrigys v. Chamberlain , 1 1 Hare, GO, over- 
ruling Hobby v. Allen , 16 Jur. 835, 20 
L. J. Ch. 1 99, 4 De U. & S. 289 ; and see 
Tuer v. Turner, 20 Bcuv. 660 ; Franks 
v Dallam, L. R., 3 Ch. 717. Tho Act 
20 & 21 Viet. c. 57, enabling married 
women thenceforth to dispose of their 
reversionary interests in personalty, 
does not extend to interests under mar- 
riage settlements.] 

(#) 7 Ves. 279 ; [and see Harding v. 
Trotter, 21 L. T. 279, V.-C. S.] 
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chatter xix. And after giving several legacies, the testator after his wife’s 
~~ ™ death left the whole of his personal estate, principal and interest, 
of every kind, both on public and private security, bofore undis- 
posed of, to several persons. The wife sold port of the Gh estate, 
and died ; and Sir IF Grants M. K., held, that the proceeds of 
such part belonged to the residuary legatees, and that the unsold 
part of the estate remained the property of the testator’s heir. 
Vesting 1 of So, if the fund arising from the sale be disposed of in such 
poued P imtil terms as unequivocally and explicitly to make the vesting de- 
octual sole, pend on the period of actual sale, the vesting will bo postponed 
accordingly. 

Thus, where (t) a testator devised certain real estates to his 
wife for life, and directed that A. should, as soon after her decease, 
or her refusing to releaso her dower, as conveniently might bo, 
sell the estate ; and as to the monies arising from the sale, together 
with the rents till sold, lie gave the same to be equally divided 
between his five nephews (naming them), at such timo as the 
salo should, bo completed, in case they should be then living; but, 
in caso any of them should die in his lifetime, or before the sale 
of his said estate should be completed, leaving issue, his part 
should bo paid to liis children ; but in case any of them should 
die in his lifetime, or beforo the salo should be completed, without 
leaving issue, to the survivors. Sir IF. Grant held, that the 
sliaro of a nephew surviving the testator, but dying bofore the 
sale, did not vest ; observing, that to adopt tho contrary con- 
struction would deny to tho testator tho power, by any express 
form of words, or clear manifestation of intention, to make the 
vesting depend on the actual sale. 

In all such cases, however, tho courts, ever anxious to avoid 
imputing to a testator a mode of disposition at variance with 
what is usual and convenient, will diligently seek in the context 
of the will for means of escape ; and in one class of cases, of very 
frequent occurrence, tho literal force of tho language of the will 
has, even without any such aid from the context, been moulded 
Doctrine os to into conformity with probable intention. The cases here alluded 
property to aro those in which a will, creating a trust for conversion, is so 
ject^ a trust ^ rame( l 043 that tho enjoyment of the cestui que trust is apparently 
for convcr- made to wait until actual conversion. The inconvenience of such 

mm$ a postponement is obvious ; it seems hardly supposeable that the 

(0 JSlwiny. Ehcin . 8 Ve8. 647. Sec uleo FaulKaicr v. llvllwnmorth , cit. 8 Ves. 
558 . 
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testator could mean that the actual enjoyment by the object of 
his bounty should bo liable to bo deferred for an indefinite period, 
by difficulties attending the execution of the trust, or the want 
of activity in the trustees in effecting a conversion. To prevent 
such consequence, a liberal construction has obtained in these 
cases, and the legateo, until the execution of tho trust-, takes 
an interost in the unconverted property, corresponding to that 
which he would have boon entitled to in tho proceeds, if tho 
conversion had taken placo. Thus, whoro (if) lands were con- 
voyed upon trust to be sold, and out of tho money arising from 
the sale other lands were to bo purchased, to be sottlod to certain 
uses, and a person, who would have boon tenant in tail under 
those uses with reversion in feo to himself, levied a lino of tho 
estate conveyed to bo sold; Sir W. Grant held, that though no 
estate was in terms limited to him in that property, yet he was 
tenant in tail in equity ; and, by the fine, acquired an cquitablo 
feo. [So, where by will trustees wore directed to sell an ad vow- 
son when full, and invost tho proceeds for tho benefit of A. 
during her life, and afterwards for other persons, a sale of tho 
advowson not having been effected while tho advowson was full, 
it was held that the right to nominate a clerk was in A. (.r).] 

But though tho general principle is well sottled, yet many 
questions have arisen in tho course of its application, especially 
respecting tho precise point of time at which the enjoyment of 
the legatee for life commences; tho effect of an express direction 
to accumulate tho incomo until conversion ; and, above all, as to 
whether tho legateo for life of tho proceeds is, until the conver- 
sion of tho property, to take tho actual income, or tho assumed 
income ; in other words, whether ho is entitled to tho income 
accruing from tho property in its actual condition, or the incomo 
which, if duly converted and invested, it would have yielded. 

Points of this nature havo most commonly occurred under 
general residuary clauses containing trusts for sale and conver- 
sion, in which tho principle lias to bo applied to the various 
species of property of which a residue is composed. 

Tho following positions will be found to embody tho chief 
doetrines to bo deduced from the authorities : — 

1. In tho ordinary case of residuary personal estate being 
direoted to be sold or otherwise converted into money, and the 

(w) Pearson v. Lane, 17 Vcs. 101. Johnstone v. Baber, 6 D. M. & G. 439; 

\(x) JJriffMV.fi7i«»y,L.R. > 2QEq. 317. O’Shea v. Howley, 1 J. & Lat. 391.] 
And mEawkins v. Chappel, 1 Atk. 621; 
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produce (either with or without a prior express trust for payment 
of debts and legacies) laid out in government or real securities 
for the benefit of a person for life, at whose decease the capital 
is given over, without any express appropriation of the income 
accruing before conversion, the income arising from such part of 
the residue as, at the testator’s decoase, was actually invested in 
government or real securities, [or other] securities of the nature 
contemplated by the investment trust, belongs to the residuary 
legatee for lifo from tho period of the testator’s decease (y). 

2. In tho caso already described, namely, that of a residuaiy 
bequest containing a trust for sale and conversion, without any 
express appropriation of the annual income until conversion, the 
destination of such income arising within the first year from the 
unconverted property (comprising all which does not consist of 
such investments as tho proceeds are directed to be converted 
into) was long doubtful. In La Ter Here v. Buhner (s), Sir A. 
Hart , V.-C., decided, that tho first year’s income formed part of 
the capital. In Dimes v. Scott (r/), Lord Lyndhurst held the 
legatee for life to be ontitled during tho year, in lieu of tho 
actual income, to dividends on so much Throo per Cent, stock as 
tho proceeds of tho property, if converted, would have purchased 
at tho end of the year. In Douglas v. Congreve, (ft), Lord Lang - 
dale , M. It., (after noticing those conflicting opinions,) gavo the 
legatee for life the actual incomo arising from unconverted funds, 
from tho testator’s death until the end of the year, or until con- 
version, which should first happen (r ) ; a rule which certainly 
seems to bo more just than tho first, and more convenient than 
the second, of the others which have been referred to, [and was 


(g) Hewitt v. Morris, T. & R. 241; 
Angerstein v. Martin , ib. 232 ; Dimes v. 
Scott, 4 Rubs. 209 ; La Terriers v. Bui 
mer, 2 Sim. 18; Douglas v. Congreve , 1 
Kce.410 ; [Taylor v. Clark, 1 Haro, 161 ; 
Maepherson v. Macpherson , 16 Jur.8*17, 
1 Macq. H. L. 243; llumc v. Jtichard - 
son, 4 D. F. & J. 29 ; Brown v. Gellatly , 
L. B., 2 Ch. 751. Hut incomo arising 
within tho first year from so much of the 
testator’s estate, (say consols) as is re- 
quired for payment of debts and legacies, 
is not incomo arising from residue; it 
falls into and increases tho capital of tho 
residue, Holgate v. Jennings, 24 Beav. 
C23. In other words, there is no residue 
tiUthosepayments have been mode, and 
tenant for life must keep down the in- 
terest of debts as well during the first as 
during subsequent years, Allkuscn v. 
Whittell, L. R., 4 Eq. 295; Marshall v. 


Crowther, 2 Ch. D.^99, (real estate) and 
cases there cited. Greisleg v. Earl of 
Chesterfield , 13 Beav. 288, therefore docs 
not furnish a general rulo. The income 
of a fund set apart to answer a contin- 
gent claim, arising until tho contingency 
happens or becomes impossible, is in- 
come, not capital, Allkuscn v. Whittell, 
sup. and cases there cited. But see 
Tucker v. Boswell, 5 Beav. 607.] 

(z) 2 Sim. 18. 

M 4 Buss. 195. 

IA 1 Kee. 427. 

(r) See Angerstein v. Martin, T. & R. 
232, face. ButLard&.Z^wnfrhassaid 
(16 Jur. 847, 1 Macq. H.LrGa. 243), that 
when Lord ElJonthere decreed the divi- 
dends on Russia Btock to the tenant for 
life his attention could not havo been 
called to the point. See also per K. 
Bruce, V.-C., 1 Y. & C. C. C. 818. 
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[apparently adhered to by the same Judge in Mehrtcns v. An- 
drews (d). However, -the rule laid down in Dimes v. Scott has 
since been repeatedly followed, and must be considered as now 
settled (?).] The ground, however, for the construction which 
gives the income to the legatee for life of the proceeds from the 
testator’s death, is strengthened, where he has bequeathed out 
of the fund pecuniary legacies, which are expressly made to carry 
interest from that period (/) ; and it should seem that such is 
the invariable rule, whero tho subject of disposition is a specific 
property, and tho execution of the trust for conversion is not 
involved in tho administration of tho general personal estate; in 
which case (thore being no analogy to tho case of general pe- 
cuniary legacios which aro payable at tho end of a year) tho 
legatee of the dividends or interest would be entitled to the rents 
from the period of the testator’s death (y). [Whero tho words 
of the will aro sufficiently clear upon the point, tho tenant for 
life will of course bo entitled to the income of tho property in 
specie until conversion, however long that may bo deferred (//). 
The question what words are sufficient for this purpose, will bo 
discussed presently. 

6. Tho rule that a conversion is to bo deemed as having been 
made within a year from the testator’s death, is applied in favour 
of, as well as against, tho tenant for life. Thus,] where trustees 
aro directed to convert tho property, (whether it bo land into 
money, or money into land,) and until conversion the income is 
directed to he accumulated and added to tho capital ; and it hap- 
pens that the conversion is deferred beyond the period of a year 
from the testator’s decease, tho process of accumulation ceases, 
and the title of tjie legatee for life to the income commences, at 
the end of such year ; this being considered to afford a reason- 
able time for the conversion of tho property (i) ; and it is imma- 


[(d) 3 Beav. 72. 

(<) Taylor v. Clark, 1 Ilaro, 1C l ; Mor- 
gan v. Morgan, 14 Boat. 77; Broivn v. 
Odlatly , L. It., 2 Oh. 751 ; Allhmcn v. 
WhXttdl , L. It., 4 Eq. 295.] 

(/) Fitzgeralds. Jervoise , 5 Mad. 25. 
The marginal abstract of this case is 
very inaccurate. 

(f) SeeHutchcon v. Mannington, 1 Vcs. 
jun. 366 ; Sitwell v. Bernard, 6 Ves. 54 1 . 

1(h) Sparling v. Parker, 9 Bcav. 524; 
Mackie v. Mackie , 5 Hare, 70; Wrcy v. 
Smith, 14 Sim. 202; Johnston v. Moore , 
27 L. J. Ch. 453; Scholejeld v. Jtedfern, 
2 Dr. & Sm. 173 ; Stroud v. Gwyer, 23 
Beav. 130; St raker v. Wilson, Lit., G 


Ch. 503. In tho last two oases execu- 
tors had power to determine how much 
of trade profits should go as income and 
how much as capital.] 

(i) Sitwell v. Bernard, 6 Ves. 520; and 
cases there cited ; Kilvington v. Gray, 2 
S. & St. 396 ; Noel v. Henley , 7 Pri. 211; 
[Stair v. McGill , 1 Bli. N. S. 602;] 
Pickers v. Scott, 3 My. & K. 500 ; [ Tucker 
v. Boswell, 5 Beav. CO 7; see also Vigor 
v. Harwood , 12 Siin. 172. whero an im- 
plied direction to accumulate was alto- 
gether disregarded, so that tho tenant 
for life got the income from the testa- 
tor's death.] 
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Dime* v. Scott . 


terial, in such case, that the clause directing the accumulation of 
the immediate income goes on to provide for its investment (A). 
And it is to be observed, that where the purchase of land is to 
be made with a pecuniary legacy, which is to come out of the 
testator’s general estate, (and payment of which, therefore, may, 
under the general rule, be made at any time within a year,) the 
twelve months, at which the incomo becomes receivable by the 
tenant for life, is computed from the time of the receipt of the 
legacy (/). 

4. With respect to such portion of the property as is, in point 
of fact, converted beforo the end of the year following the les- 
tor’s decease, the legatee for life takes the actual incomo of the 
fund constituted of the proceeds from tho time of its actual in- 
vestment ; and that too, of courso, without regard to the fact of 
there being an oxpress direction to accumulate the profits until 
conversion or not {in). 

5. If the property [can be , but] is not, actually converted at 
the end of a year from tho testator’s decease, it must bo com- 
puted what would have been tho result, if the conversion had 
taken placo at such year’s end, and tho proceeds had been then 
invested in Three per Cent, stock ; the dividends of which stock 
will form the income to which the legatee for life will be entitled 
either from the testator’s decease, or from tho end of the year, 
according to tho fact, whether there is not, or is, an intermediate 
trust for accumulation (w). And this rule applies as well where 
the unconverted fund or property is of a permanent nature, as 
where it is limited in its duration, as leaseholds, &c. (o). [It 


(/.•) Ent while v. Maryland, 6 Vcs. 
528, n. 

(/) JTan't/ v. C Mad 154. 

(w) La Terrierev. Buhner , 2 Sim. 18; 
flee also Dimes v. Scott, 4 Hubs. 200 ; 
Gibson v. Bott, 7 Vcs. 89. 

(n) But tlic stock might happen to 
be lower at the actual investment at the 
year’s end; and then it should seem, a 
portion of the income would be undis- 
posed of during the life. 

(o) See Dimes v. Scott , 4 Hush. 200 ; 
Mills v. Mills, 7 Sim. 501 ; \2ichrtcns v. 
Andrews, 3 Beav. 72 ; II nine v. Richard- 

' son, 4 D. F. & J. 20; Brown v. Gcllatly, 
L. R., 2 Ch. 751.] In Dimes v. Scott, 
a testator bequeathed the residue of liiH 
personal estate to trustees, upon trust, 
to convert the same into money, and 
thereout to pay debts, and invest the 
surplus in government or real security, 
for the benefit of A. for life ; at whose 
decease the capital was given to other 


persons absolutely. When the testat or 
died, part of hi^property was invested 
in an East India security yielding 10/. 
jicr cent., on which the executors per- 
mitted it to remain for several years, 
and during this period paid over the 
whole interest to the legatee for life ; 
Lord lyndhurst decided, that' they could 
only be allowed, os a proper applica- 
tion of income, a sum equal to the 
dividend on so much Jhree per Cent. 
Consols ns the proceeds of the security, 
if turned into money at the end of a 

{ rear from the testator’s decease, would 
lave purchased ; such dividends to be 
computed from the decease of the tes- 
tator ;' and though it appeared that tho 
fund had actually yielded more than it 
would have produced if sold at the end 
of a year, yet the trustees were held 
not to be entitled to the benefit of this 
gain,, by way of set-off against the 
claim* of the ulterior legatees for excess 
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[also applies in favour of tile tenant for life to monies recovered 
after a long interval, and to reversionary interests from which he 
might derive; no benefit, precisely as it is applied against hi™ to 
property of a wasting nature, from which he would derive more 
than his proper share of income (p) ; and tho value of such in- 
terests is to he calculated, not at what they would sell for at the 
testator’s death, hut on their falling into possession it is to he 
ascertained what would have been the value at the end of a year 
from the testator’s death of a sum of money which, as the event 
has turned out, was to become payable at tho ond of so many 
years, calculated at 4/. per. cent, simplo interest. On the value 
so ascertained, the tenant for life will he entitled to his proper 
number of years’ interest, at 4/. per oont., and tho residue of the 
amount actually received, after deducting the amount of such 
interest, will form the capital of the fund ; but the tenant for 


of income paid to the legatee for life ; 
but were bound to account for both such 
* excess, and also the entire sum actually 
received on the conversion of the se- 
curity. \ln*llobinson v. Robinson, 1 D. 
M. & G-. 247, where trustees had an 
option to invest in government or real 
securities, and had neglected to convert 
improper investments and a loss had 
ensued, they were charged, not with so 
much government stock (for they were 
not bound to choose that mode of in- 
vestment), but with tho money value of 
tho fund at the year’s end, and 41. per 
cent, interest on such value ; and it was 
held to follow that tho income of tho 
tenant for life who had acquiesced in 
tho default must also bo 4/. per cent, on 
the same value. But where the only 
question is what are tho relative rights 
of tenant for life and remainderman in 
an improper investment forming part of 
the testator’s estate, the rule in Rimes 
v. Scott and Taylor v. Clark applies, and 
whether the will docs or docs not give 
an option to invost in government* or 
other securities, tho tenant for life is 
entitled only to dividends on so much 
consols, Broufriv. Gellatly , L. B., 2 Ch. 
761. Anderson v. Bead, 22 W. B. 527 
(cor. Hall, V.-C.)j where the trust for 
investments stated to have been “com- 
prehensive,” appears to be to tho same 
effect. 

* The General Order of 1st February, 
1861, does not appear to affect the rule 
in the case of improper securities left 
unconverted. But securities authorized 
by it, or byiho statutes on which it is 
founded, are prober investments for a 
testator’s estate, although not expressly 
authorized by* the will ; and the tenant 

J. — VOL. fc 


for life will be entitled as income to tho 
annual proceeds of such investments, 
when actually found, or made, part of 
the testator’s estate, Hume v. Richard- 
son, 4 D. F. & J. 29. 

(p) Bickering v. Pickering , 4 My. & 
Cr. 303 ; 'Turner v. Newport , 2 Phil. 14, 
14 Sim. 32 ; Jfinrcs v. JIb/vcs , 3 Hare, 
C 1 1 ; Lord Eldon’s observation in ITotce 
v. Lord Dartmouth, 7 Vos. 148 ; Wilkin- 
son v. Duncan, 23 Bcuv. 469, (where tho 
interest of the tenant for life was held 
to bo the difference between tlic value at 
the year’s end, and tho amount actually 
recovered, which is in fact equivalent to 
giving tho tenant for lifo 41. per cent, on 
the value at the year’s end) ; Johnson v. 
Mouth, 27 L. J. Ch. 305, and Countess of 
Harrington v. Atherton, 2D. J.&S. 352, 
(where the tenants for lifo of tlic re- 
version were already tenants for life in 
possession of the fund) ; Cox v. Cox, L. 
It. , 8 Eq. 343 ; Wright v. Lambert , C Ch. 
D. 649. Tlic principle seems not to 
have been applied, where tlic income of 
a fund set apart for a particular purpose, 
becomes during a period undisposed 
of, and falls into the residue. In such 
cases the tenant for life of tho residue 
is held entitled only to tho income aris- 
ing from the investments as they are 
made of the uudisposed-of income, and 
not to tho dividends on a sum repre- 
senting the capitalised value of the un- 
disposed- of income. See Tucker v. lids- 
well , 6 Beav. 607 ; Crawley v. Crawley , 
7 Sim. 427 ; and the eases ante, p. 312, 
as to the persons entitled to tho interest 
of income directed to be accumulated 
beyond the period allowed by the Thel- 
lusson Act. 


OKAPTEB XIX. 


* o. 6. list 

Feb. 1801. 
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RELATIVE RIGHTS OF SUCCESSIVE 


CHAPTER XIX. 


As to income 
of property 
which cannot 
ho converted. 


[life will not bo entitled to any payment till the fund actually 
becomes productive (q), and in case of his death before that time 
his personal representative will of course becomo entitled. In a 
case where there were both wasting and reversionary interests, 
the Court, for tho benefit of all parties, adjusted the payments 
to the tenant for life out of the wasting interests, so as to com- 
pensate for liis loss of income under the reversionary interests (r). 

6. Where property ought to be, but from its nature cannot be, 
immediately converted, at least without great loss to the estate, 
tho authorities are not quite uniform. Thus, in Gibson v. Soft (*), 
wliero leaseholds directed to be converted could not be sold for 
want of a good title, Lord Eldon gave the tenant for life 41. per 
cent, from the testator’s doath on a sum to be ascertained as the 
value at the testator's death ” (t). Lord Langdale , in Mehrtens v. 
Andrews (u), after the leases had expired, directed a value to bo 
put upon them having reference to the enjoyment had thereunder , 
and that the income of tho tenant for life should be taken os tho 
dividends of the sum of consols which could have been purchased 
for that value ; and in Meyer v. Simonsen (x), where (inversion 
could not, from the nature of tho property, bo immediately made, 
Sir J. Parker , V.-C., decided, that interest at 4/. per cent, should 
be allowed. He said there were three distinct classes of cases : 
“First, where the subject-matter of tho bequest is either invested 
in tho funds, or in some security of which tho Court approves, 
there conversion is not necessary, and tho tenant for lifo takes 
tho interest of the fund as it is, and the corpus belongs to those 
in remainder. Tho second class is where part of tho ostato can 
be sold and converted so as not to sacrifice the interest of the 
tenant for life or of the remainderman, such a case is one of 
partial convorsion, and the proceeds of the part converted must 
bo laid out on tho permanent securities approved of by the 
Court, of which the tenant for life will take the interest, and tho 
remainderman the corpus. The third class is where the property is 
so laid out as to be secure and to produce a large annual income, 
but is not capable of immediate conversion without .loss and 
damage to the estate, as in Gibson v. Pott, and Caldecott v. 
Caldecott (//). There the rule is not to convert the property, but 
to set a value upon it, and give to the tenant for life 41. per cent, 
on such value, and the residue of the income must then be in- 

\(fj) Taylor v. Clark, 1 Haro, 170. (m) 3 Beav. 72. 

(r) Glen gall v. Barnard, 5 Beav. 243. (.**) 5 De G. & S. 723 ; see Caulfield 

(«) 7 Ves. 89. v. Maguire, 2 J. & Lat. 162. 

(1) 1 Y. & C. C. 0. 320, note {a). {y) 1 Y. & C. C. C. 312. 



TAKERS UNDER TRUSTS FOR CONVERSION. 


Oil 


[vested, and the income of the investment paid to the tonant for chapter xix. 
life, hut the corpus must he secured for the remainderman (s).] 

It remains to be considered, how far the preceding rules apply h ow far pro- 
to cases, in which the residuary clause contains no oxpross trust trinosfnppiy 
for conversion : as where a testator simply bequeaths all the to residuary 
residue of his personal estate in trust for A. for life, and after ^thouU 
his decease, fof B. absolutely. In such cases [the general rulo tru ^ 
of the Court is, that all property of whatever kind, whether 
perishable or permanent, except what is invested on permanent 
government («), or real securities, must bo converted and in- 
vested in £3 per cent. Consols (6). It follows] that as to property, 
which at the testator’s death is invested upon permanent govern- 
ment or even real securities, the legatee for life is entitled to the 
actual income, i. e. the dividends or interest, from the period of 
the testator’s decease (c). But as to property which has a tem- 
porary duration only, as leaseholds, or annuities for lives or 
years, the actual income of which, it is obvious, partakes to some 
extent of the nature of capital, the same rule could not justly bo 
applied, as it would evidently have the effect of conferring an 
undue advantage on the person entitled for life, at the expenso 
of the ulterior taker. The fair course, [and at the present day 
the settled rule], in such cases seems to bo, to carry to account, 
as capital, the income accruing from the time of the testator’s 
decease ; and, in lieu of such income, to pay to the legatee for 
life from that period, a simi equal to the dividends which the 
produce of the sale would have yielded, if invested in Three per 
cent, stock ; such investment, however, not being supposed to bo 
made until the period of the actual sale (if within the year), 
though it regulates \he income retrospectively from the testator’s 
death. But if the sale does not take place within a year after 
the testator’s decease, the amount must, it should seem, be regu- 
lated by the presumed proceeds, i. e. the value at the end of such 

'[(r) And see Fe arns v. Young, 0 Vcs. wasting fund or on residue, Fryer v. 

549 ; Walker v. Shore, 19 ib. 387, 1 Y. Buttar , 8 Sim. 442 : Wight wick v. Lord , 

& C. C. 0. 321, n. ; Arnold v. Fume, 611. L. On. 217. It also applies to rover - 
2 Ir. Ch. Rep. 601 ; Re Llewellyn’ 8 Trust, sioiuny interests in fa\ our of the tenant 
29Beav. 171 ; Frown v. Gellatly, L.K., for life, Jlinves v. If hires, 3 Hare, 611 : 

2 Ch. 751 (as to tho ships). But see and also where trustees have an express 
Crawley v. Crawley, 7 Sim. 427, contra. option to convert or retain existing se- 
(«) Including those authorized by curitics, and they decline to exercise 
Ct. O. let Feb. 1861. it, Frendcrgast v. Fr aider gast, 3 H. L. 

(5) Howe v. Lord Dartmouth , 7 Yes. Ca. 195 ; see also Band v. Fardel 1, 7 
137; Thornton v. Ellis, 15 Bcav. 193. I). M. & Cr. 633, 634.1 

This rule applies in favour of one (<•) Mills v. Mills, 7 Sim. 501 ; and see 
having a life annuity charged on a Howe v. Earl of Dartmouth, 7Ves. 137. 

R It 2 
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CHAPTER XIX. 


As to income 
of a fund pre- 
carious, but 
not wasting. 


What expres- 
sions prescribe 
an enjoyment 
in specie. 


In the cose of 
a specific 
bequost ; 


year, together, in either case, with dividends on the interim in- 
come of the terminable unconverted property (d). 

What would be the destination of income arising from a fund, 
which, though not wasting or fluctuating, is precariously seoured, 
is more doubtful. It would clearly be the duty of any executor 
or trustee to call in the money as soon as possible (*?) ; but in the 
meantime, if the fund should happen to yield a larger amount of 
income than a proper investment (as in the case of a loan on 
personal security at 10/. per cent.), the trustee or executor could 
not, it is conceived, with safety pay the legatee for life the actual 
income, though no loss of principal were eventually sustained ; 
having regard to the severe lesson taught to trustees by the case 
of Dimes v. Scott (/), in which, however, it is to be remembered, 
there was an express trust for conversion. 

Every well-drawn will, of course, precludes all such questions 
by explicit declaration ; and this remark will serve to conduct to 
the next point for inquiry, namely, 


What amounts to an indication of intention that the legatee 
for life shall, in exclusion of the general doctrine, enjoy in specie 
the property which is the subject of disposition P This, of course, 
like all others, is a question of construction, to be elicited from 
the whole will ; and on which a right conclusion can be formed 
only by an attentive examination} of the cases ; some of which 
will bo found to turn upon rather nice distinctions. 

It is clear, that where a testator gives the income of a specific 
fund to a person for life, in terms exclusively applicable to describe 
the income in the then state of the property, the ulterior legatee 
cannot call for its conversion, oven though it be of a wasting 
nature. As in Vincent v. Ncucombc (#), where a testatrix who 
was possessed of long annuities, and no other stock, bequeathed 
certain annual sums to be paid out of her “ funded property,” 
and then gave to A. the whole of the remainder of her dividends 


(d) Teams v. Young, 9 Ves. 549 ; 
Howe v. Hurl of Dartmouth , 7 Vcs. 137 ; 
Mills v. Mills , 7 Sim. 601 ; [Morgan y. 
Morgan , 14 Beav. 72 ; Fryer v. B uttar , 
8 Sim. 442; Benny. Dixon , 10 Sim. 63C; 
Chambers v. Chambers , 15 Sim. 183; 
Smith v. Tugh, 6 Jur. 701 ; Lichfield v. 
Maker, 2 Beav. 481, 13 ib. 447. But 
see Sutherland v. Cooke , 1 Coll. 603, and] 
Crawley v. Crawley, 7 Sim. 427, whero 
4 1. per cent, was allowed, and a remark 
on the last case, Hayes and Jurm. Con. 
Wills, 3rd ed. p. 227. [The rule that 
the tenant for life is only entitled to 
so much for incomo as the property 
would have produced if Bold ana in- 


vested in consols, docs not apply wlie^e 
the testator dies, and his property and 
the persons entitled under his will re- 
side out of the jurisdiction of the Court 
of Chancery, but it attaches as Boon as 
the persons entitled arrive in tins coun- 
try, Holland v. Hughes , 16 Ves. 111.] 
(e) Thornton v. Ellis, 15 Beav. 193. 
But sco Johnson v. Johnson , 2 Coll. 441. 

(/) See [ Caldecott v. Caldecott , 1 Y. & 
C. C. C. 737 : but] contra, Douglas v. 
Congreve , 1 Kee. 410; [and Mehrtens v. 
Andrews , 3 Beav. 72 ; where *the fund 
was both wasting and precarious.] 

(g) 1 You. 599 ; [and Bee Cochran v. 
Cochran , 14 Sim. 248.] 



WHEN ENTITLED IN SPECIE. 


613 


dining her natural life ; and at A.’s decease, the testatrix gave chapter xix. 

sunSs of stock to various persons, using in such bequests terms 

applicable not to long annuities, but rather to capital, as 1,000/. 

stock, &c. The ulterior legatees claimed to have the long 

annuities converted into Three per cents., on the ground, that, 

as the long annuities were a decreasing fund, the ulterior legatees 

might, by the progress of such decrease, be disappointed of their 

legacies : but Lord Lyndhurst decided, that A. was entitled to 

the residue of the long annuities during her lifo, under the 

words “ the whole of the remainder of my dividends.” A fortiori 

are trustees not justified in converting into a permanent stock 

long annuities [passing by a specific bequest of “ all stocks and 

funds standing in ” the testator’s name] in trust for a person for 

life, and then to other persons absolutely (/’). 

[But according to the doctrine of the present day, the ques- — of anon- 
tion does not depend on the legacy being specific or not (A).] be " 

The same principle applies, oven to a residuary clause, if an inten- 
tion that the property shall be enjoyed in spccio can be collected 
from the terms in which either the life interest, or the ulterior 
subject of disposition, or both these interests, is or ore be- 
queathed. [For the general rule stated above as to the conver- 
sion of perishable into permanent securities, did not originally 
ascribe to testators the intention to effect such conversions except 
in so far as a testator may be supposed to intend that which the 
law will do : but the Court, finding the intention of the testator 
to be that the objects of his bounty shall take successive in- 
terests in one and the same thing, converts the property as the 
only means of giving effect to that intention. But if the will 
express on intention that the property as it existed at the death 
of the testator shall be enjoyed in specie, although the property 
be not, in a technical sense, specifically bequeathed, to such a 
case the rule does not apply (/). It has boen said that the effect 
of the later coses is to allow small indications of intention to 
prevent its application (m) : but it must bo done by a fair con- 
struction of the will, the burden being always on those who 
would exclude the rule (n). 

(*) Lordv. Godfrey, 4 Mad. 455; [see (k) Per Lord Langdalc, 10 Bear, 
also Milne v. Parker, 12 Jur. 171; 205; and see 4 My. & Cr. 299, 1 Drew. # 

D' Agile v. Fryer , 12 Sim. 1 ; Bethune 181, overruling dictum of Shadwell, 
v. Kennedy , 1 M. & Cr. 117 ; Hubbard V.-C., in Mills v. Mills, 7 Sim. 508, 509. 
v. Young, 10 Bear. 203 (gift of “ my (l) Per Wigram , V.-C., in Ilinvcs v. 
property,” “my property is in the Ilinvcs , 3 Haro, 611. 

India House”) ; Boysy. Boys , 28 Beav. (m) 14 Beav. 82 ; and see 3 Hare, 

436 (“ property yielding income at my 612, 613. 

decease*’). And see Mills v. Brotcn , (w) Macdonald y. Irvine, 8 Ch. D. 101. 

21 Beav. 1. 
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CHATTER XIX. 

Expressions 
which pre- 
scribe enjoy- 
ment in 
specie. 


[A direction to renew or keep in repair (o) or to demise (j^) or 
discharge inoumbrances on (q) leaseholds (r), points to enjoyment 
in specie ; and where after a bequest of a residue for life there is 
an express trust for conversion at a specified period, it will be 
inferred that no conversion is to take place previously to that 
period, and tho tenant for life, therefore, takes the income 


in specie (*) ; so where there is a power to sell generally (£), and 
a fortiori where there is a direction not to sell without consent («)> 
or for a definite term of seven years (#), or a direction is given 
Effect of trust either to sell or not ( //) . And an express trust to convert all 
cxajpt spcri^ “ excc pt government stock ” entitles tho tenant for life to specific 
lied part; enjoyment of long annuities (s). And this was so hold, even 


though in the same will the trustees were directed to invest tho 


proceeds of conversion in “ government stock,” a direction which 


admittedly did not authorize them to invest in long annuities : 
the reason why it did not do so being not that long annuities 
did not come within the words of the direction as well as within 
the words of the exception, but becauso the Court would not 


—ot'Powr to permit tho trustees to select perishable securities (rt). From this 
lied pari; 01 " latter position it is no long step to hold that a power to retain 
“ government stock ” following a trust to sell all (without ex- 
ception) does not authorize trustees to retain long annuities (b). 


[(a) Crowe v. Crixford , 17 Boav. 507. 

(p) Hind \\ Selby, 22 Bcav. 373 ; 
Th uraly v. Thursby , L. II., 19 Eq. 305. 

(7) Rc Sewell's Estate, L. R., llEq. 80. 

(/•) If specifically devised leaseholds 
arc sold compulsorily, and the pur- 
chase-money is invested in consols, the 
tenant for life is entitled to have his 
incorno made up out of tho coipus, 
Jeffrey* v. Conner, 28 Bcav. 328 : and 
see lie Vflcger , L. It., 6 Eq. 426, and 
cases cited. But where leaseholds re- 
newable by usage but not by law (as 
church lands) are thus specifically be- 
queathed, with a posit ivo trust to re- 
new and to pay the fine out of the rents, 
the testator thus shows an intention to 
treat the property as permanent : so 
that if it be compulsorily sold, the 
tenant for life has no such right, lie 
Wood's Estate, L. R., 10 Eq. 572. So 
if renewal is refused by the lessor, tho 
unexpired leasehold ought to be con- 
verted into a permanent fund. This, 
together with the renewal fund, if any, 
formed out of rents, will be corpus, to 
the income only of which the tenant 
for life will be entitled, Hollier v. Hume , 
L. R., 16 Eq. 163, (where, p. 167, Lord 
Selbome's statement of “the general 
law of .the Court’ ’ is not true if applied 
to specific gifts, though unless so applied 


is irrelevant), Maddy v. Hale , 3 Ch. B. 
327 ; distinguishing Tar d if v. Robinson , 
27 Bcav. 629 n. ; Morres v. Hodges, ib. 
627 ; Hayward v. Vile, L. R., 5 Ch. 
214 ; in which there was no absolute 
trust to renew, and the tenants for life 
wero held entitled to the rents in specie. 

(#) Alcoch v. Sloper, 2 My. & K. 699 ; 
Hunt v. Scott, 1 Do G. & S. 219 ; Daniel 
v. Warren, 2 Y*. & C. C. C. 290 ; Har- 
vey v. Harvey, 5 Bcav. 134 ; Rowe v. 
Rowe, 29 Beav. 276. In Mills v. Mills, 
7 Sim. 508, the direction to convert had 
reference to a conversion into actual 
money for the purpose of making loans, 
and did not therefore exclude by iin- 
plicution a previous conversion into 
other investments. 

(t) j Burton v. Mount, 2 Bo Gk & S. 
383; Bowden v. Bowden, 17 Sim. 65; 
Skirving v. Williams , 24 Beav. 275; Re 
Llewellyn's Trust, 29 Beav. 171. But 
see Jelb v. Tugwell, 20 Beav. 84. 

(«) Hinres v. Himes, 3 Hare, 609 ; 
Ellis v. Eden, 23 Beav. 643. 

(x) Green v. Britten, 1 B. J. &S. 649. 
w) Simpsonv. Lester, 4 Jur. N.S. 1269. 
(5) Howardv . Kay, 27 L. J. Ch. 448 ; 
Wxlday v. Sandys , L. R., 7 Eq. 455. 
See also Grant v. Mussett, 8 "W. S. 330. 
(a) Per Lord Romilly, L. R.,7 Eq. 457. 
(6; Tiekner v. Old, L. R., 18 Eq. 422. 
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[Still loss could long annuities be properly retained (even though 
there were no express trust for sale), if the power wore in 
general terms for the trustees to leave the testator’s monies in- 
vested as they should find them (c), or a power to retain “ un- 
doubted real or personal securities” (r/). 

Again, a power to sail tho testator’s ships for the benefit of 
his estate till they can be satisfactorily sold (c), or a direction 
to sell a horse if a stated sum should be offered, if not, to let 
him, and if a sale should be made, to invest the money (/), — a 
sale upon the first good opportunity being in each case evidently 
contemplated — shows no intention to alter equities between suc- 
cessive takers, but only to regulate tho discretion of the trustees 
in conducting the sale, and will not givo tho tenant for lifo tlih 
actual profits made before sale. So a direction to convert certain 
specific parts of the personal estate docs not imply that the resi- 
duaiy estate is not to be converted (g) ; neither does a direction 
to sell the residuary personal estate for payment of debts and 
legacies imply that it is to be sold for no other purpose ; since a 
sale for the purpose of making those payments is no more than 
tho law itself would order in the common course of administra- 
tion without an express direction (//). A power to vary securi- 
ties, though an insufficient ‘ground for conversion in the case of 
a specific gift (/), yet affords a strong argument in favour of a 
sale when it has reference to a residuary bequest (J ). 

Where various items of property are dealt with together, the 
fact that some of them are clearly to be enjoyed in sjiocie, (and 
more especially if these be of a kind which, according to tho 
general rule, ought to bo converted,) affords an argument in 
favour of the remaining items having been also intended to be 
so enjoyed (k ) ; an argument, however, which requires other 
corroborative circumstances to render it conclusive (/). 


[(c) Porter v. Baddelcy, 5 Ch. D. 642. 
And see Re Llewellyn's Trust, 29 Beav. 
171 (express trust to convert). 

(d) Preston v. Melville , 15 Sim. 35 
(express trust to convert). 

(c) Brown v. Gellatly, L. R., 2 Gh. 751. 
Cf . Thursbyv. Thursby , L.K.,19Eq. 395. 

(/) Arnold v. Ennis, 2 Ir. Ch. Hep. 
601. See Gibson v. Bott, ante, p. 010. 

(g) Cafe v. Bent , 5 Hare, 34 ; Morgan 
v. Morgan, 14 Beav. 86, 86 ; Hood v. 
Clapham, 19 Beav. 90. Secus where all 
is directed to be sold except specific 
parts, see cases cited ante, p. 614. 

(A) Caldecott v. Caldecott , 1 Y. & 
C. C. 0. 312; Sutherland v. Cooke, 1 Coll. 
498; Johnson v. Johnson, 2 Coll. 441, 

(*) Lord v. Godfrey , 4 Mad. 455. 


(j) Morgan v. Morgan, 14 Beav. 85. 
(3t) Bcthune v. Kennedy, 1 My. & Cr. 
114 ; Burton v. Mount, 2 Do G. & S. 
383; Simpson v. Buries, 11 Jur. 921, 
V.-C. Wigram; Home v. Way, 12 Jur. 
958, 18 L. J. Ch. 22, V.-C. Wigram; 
Howe v. Howe , 11 Jur. 359 ( K ’. Bruce, 
V.-C.); Cotton v. (Jot! on, ib. 950; Booth 
v. Coulton, 7 Jur. N.S. 207 (freehold 
distillery with utensils, &c. , let together 
at one rent) ; Holgnte v. Jennings , 24 
Beav. 623, where it was said that 
though investments were to bo enjoyed 
in specie, debts, os turnpike bonds, 
must be got in. 

(1) Howey. Earl of Dartmouth, 7 Ves. 
138; Blann v. Bell, 5 De G. & S. C58, 
2 D. M. & G. 775.] 
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Where the 
gift in re- 
mainder 
points to the 
vcryproperty. 
Collins v. Col- 
lins. 


richering y. 
richering. 


Hanis y. 
royncr. 


[An intention that the tenant for life shall enjoy the property 
in specie is sometimes collected from the circumstance that the 
terms of the gift over point to the very property as it existed at 
the testator’s death. Thus, in] Collins v. Collins (»»), where the 
words of the bequest were " I give to my wife, all and every 
part of my property, in every shape, and without any reserve, 
and in whatever manner it is situated, for her natural life ; and 
at her death the property so left to be divided in the following 
manner.” Part of the testator’s property consisted of a lease* 
hold messuage, hold for a term of twenty-eight years ; and Sir 
J. Leach, M. It., considered that the ulterior legatees were not 
entitled to have the lease sold, but that it was the intention of 
the testator, that his widow should enjoy the leasehold property 
for her life. 

Again, in Pickering v. Pickering («), where a testator gave to 
his wife, subject to the payment of his debts and legacies, and 
such annuities and assurances as ho was liable to pay, all the 
interest, rents, dividends, annual produce and profits, use and 
enjoyment, of his real and personal estate, for life ; and at hor 
decease, tho testator gavo all tho rest and residue of his estate, 
real and personal, to his son-in-law ; but, in case of his dying 
before the testator’s wife, then he directed the residue to be 
divided in manner therein mentioned. Part of the testator’s 
property consisted of a leasehold house and a life annuity ; and 
the charges thereon also comprised annual payments. Lord 
Langdalc, M. E., decided, that in this case the testator had indi- 
cated on intention that the property should be specifically en- 
joyed by his wife during her life ; and Lord Cottenliam, on ap- 
peal^), was of the same opinion; grounding his judgment 
especially on Collins v. Collins, to which he thought the direction 
to divide the property on a certain event precisely a ssimil ated 
the case bofore him. He remarked that in Collins v. Collins 
there were expressions only applicable to the actual condition of 
the property. 

[In Harris v. Poyner (p), the testator devised and bequeathed 
all the residue of his real and personal estate, “and nil his estate, 
term and interest therein,” to trustees in trust for his wife for life, 
and after her death, he devised “ the same, and all his estate, term 
and interest therein” to his son; Sir B. Kindersley, V.-C., thought 


;«) 2 My. & K. 703. Baker, 2 Bear. 481, 13 fl>. 447; Thom- 

'*) 2 Beav. 31. ton y. Mis, 16 Boay. 193; Bowden y. 

(< o ) 4 My. & Cr. 289. Bowden^ 17 Sim. 66. 

T jp) 1 Drew. 174 ; but see Lichfield v. 
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£ that the testator intended tho son to take the identioal property, CHAPTER XIX, 
and, therefore, that there was to be no conversion during the life 
of the widow. • 

In Pickup v. Atkinson (q) 9 the ground on which the conversion Effect of gift 
was opposed was, that there was a gift to the tenant for life of ’ 

the rents, profits, dividends and interest of all the residue, &c., 
and that if leaseholds comprised in tho residue were to be con- 
verted, the word “ rents ” would, in effect, be struck out of tho 
will. In support of this Goodenough v. Tremamondo (r) was 
cited, where Lord Langdalc , M. It., relying on the use of that 
word in the gift for life, and gift over, held that there was 
to be no conversion; but Sir J. Wigram, Y.-C., in deciding 
that thero must be a conversion in the case before him, said, that 
according to that argument, the use of the words “dividends” (*), 

“ interest,” would prevent the conversion of any property yield- 
ing income denominated by those words. However, in Cafe v. 

Bent (t) 9 where a testator directed a per-centage on the receipt of 
the “ rents ” of tho residue, after satisfying “ all ground rents 
and other outgoings,” to be paid to his son, and none of tho 
property included in tho residue except leaseholds produced 
“rents,” the same Judge held that tho leaseholds wore to be 
enjoyod in specie. This conclusion was probably fortified by a 
different per-centage being given on the “dividends” arising 
from the residue.] 

Sometimes, a testator combines with tho general words of a Effect where 
residuary clause, an enumeration of certain species of property, enumeration 
thus raising tho question, whether the enumeration is to be con- of specific 
sidered as taking the specified property out of tho rule appli- Lined with 
cable to a general residue. [There is great authority for saying ^ cral TCBlm 
that such enumeration of particulars, unless it is enough to 
make the bequest of those particulars properly “ specific,” is in- 
sufficient of itself to exclude the rule («).] 


Uq) 4 Hare, G24. 

(r) 2 Beav. 512; and see Marshall v. 
Frontier , 2 8m. & Gif. 237 ; Crone v. 
Crisford , 17 Beav. 607; Skirvittgv . Wil- 
liams, , 24 Beav. 275. And apparently 
its effect is not impaired by the circum- 
stance of the leaseholds being included 
in the same gift with freeholds: i. e. 
the word is not applied exclusively to 
the latter, Hood v. Clap ham, 19 Beav. 
90 ; Wearing v. Wearing, 23 ib. 99 ; 
Vaehell v. Roberts, 32 Beav. 140 ; but 
see Craig v. Wheeler, 29 L. J. Oh. 374. 

(j) Some stress was laid upon this 
word by Sir J. Leach , in Alcoeh v. Sloper; 


and see Blann v. Bell, 5 De G. & S. 
658 ; Bowden v. Bowden, 17 Sim. 65. 

(t) 5 Hare, 24 ; see Neville v. For- 
tcscue, 16 Sim. 333. 

(w) Stirling v. Lydvard, 3 Atk. 199; 
Mills v. Mills, 7 Sim. 608 ; House v. 
Wag, 18 L. J. Ch. 22, 12 Jur. 969; 
Cotton v. Cotton , 14 Jur. 950; James v. 
Gammon, 15 L. J. Ch. 217 ; Simpson v. 
Earles , 11 Jur. 921 ; Pickup v. Atkin- 
son, 4 Hare, 628 ; and see Sutherland v. 
Cooke, 1 Coll. 504 ; Morgan v. Morgan, 
14 Beav. 72; Craig v. Wheeler, 29 L. J. 
Ch. 374 ; Be TootaVs Estate, 2 Ch. D. 
628.] . 



618 


SUCCESSIVE TAKERS 


chapter aux. In Bethune v. Kennedy (x), [the bequest was held to be specific.] 

Jkthmic v. There a testatrix, after bequeathing 100/. long annuities to A. 

Kennedy. and ;g #> a <Jded, « the residue of my property, till I do or may 

possess in the funds, copy or leasehold estates, to my dear sisters 
M. and II., during their lives ; at the decease of both of them 
to be equally divided, share and share alike, between my 
cousins” (naming them). Part of the residue consisted of 150/. 
long annuities ; and the question was, whether the legatees for 
life were entitled to receive the annuities, or whether they ought 
to bo turned into a permanent fund. Sir C. C. Pepys 9 M. R., 
decided in favour of the former construction, on the ground, 
that it was not a mere residuary clause, but a specific bequest of 
the sum belonging to tho testatrix in the long annuities ; and 
was to bo enjoyed by the legatee for life, in tho state in whioh 
the testatrix left it. As to the copyhold or leasehold estates, he 
said, it was not disputed that the gift was specific ; and if so, why 
should it not also be specific with respect to the funds P Tho in- 
tention, it was reasonable and natural to presumo, must have been 
the same with respect to both descriptions of property; and there 
could be no doubt, he observed, that a bequest of all that a 
testator may possess in the funds, would bo a specific bequest of 
all funded property ; the rule being, that the legacy is not tho 
less specific for being general. Tho M. R. considered, that tho 
case was distinguishable from A /cock v. Sloper, where the argument 
in favour of the non-conversion was founded on the terms in which 
tho income was given, and not (as here) on the mode of bequeath- 
ing the capital. 

Mck h m V [The decision in tho last case was followed by Lord Lyndhurst, 
0., in Vaughan, v. Buck (y), on a will of doubtful construction, 
which tho L. 0. said might for the purpose now in question bo 
read thus : — “ I give the whole of my property, viz., my house, 
21, North Street , 1,000/. New 4/. per cents., 1,500/. in the 3/. 
per cent. Consols, 645/. in the 3/. per cent. Reduced, and 20/. 
per annum long annuities, with the residue and interest, if there 
should be any, to my wife for life, and after to be divided 
equally between my surviving children it was held that the 
widow was entitled to enjoy the house, which was leasehold, and 
the long annuities, in specie. “With respect to the house,” 
Lord Lyndhurst said, “ the bequest is clearly specifio, and as 
to the long annuities they constitute one of the items in the 

(j:) 1 My. & Or. 114. Young, 10 Beav. 203; Mills v. Broun, 

[(y) 1 Phill. 75; eeo also IfMard v. 21 Beav. 1. 
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[testator’s property existing at the date of the will, and which by 
this description he bequeathed to his wife. . . . Bcthune v. 
Kennedy is similar in principlo, and corresponds nearly in its 
circumstances with the present.” 

In Oakes v. Stmchey (s), there were two gifts to the testator’s 
wife during widowhood, first, of the interest of all the money 
the testator had or might possess in the funds or on other securities ; 
and, secondly, of the interest of all his other property, for tho 
maintenance of herself, and the maintenance and education of 
tho testator’s children by her : the Y.-C. thought the testator had 
drawn a distinction between tho two sorts of property, and that 
tho former was to be enjoyed in specie, and the latter not. 

If wasting property (as leaseholds) bequeathed in specie bo 
converted into a permanent fund, with tho consent of tho tenant 
for life, and ho survives the period when tho leaseholds would 
have expired, tho capital of the permanent fund will becomo tho 
absolute property of the tenant for life (a ) . But a lease, in which 
tho tenant for life is cestui quo vie, would practically not becomo 
his absolute property immediately, at least not so as to enable him 
to assign or surrender it; for tho chance of renewal for the 
benefit of the remainderman would be thereby lost, and it scorns 
that on this account a sale or surrender by him would bo set 
aside (ft). It may bo hero added, that a tenant for life in specie 
of a shore in a partnership has b6en held not entitled to tho 
increase of the capital made during his life (r).] 


IY. It is clear, that, where a testator directs real estate to bo 
converted into monoy, for certain purposes, and the trusts of the 
will directing the, application of the money, either as originally 
created, or as subsisting at tho death of tho testator, do not 
exhaust the whole beneficial interest, such unexhausted interest, 
whether the estate be eventually sold or not (d), belongs to the heir 
as real estate undisposed of (e). Tho heir is excluded, not by the 


[(;) 13 Sim. 414. 

(«r) Phillips v. Serjvnt , 7 Haro, 33; 
Re itcaufoy's Estate , 1 Sm. & Gif. 20. 

(b) . Harvey v. Harvey , 5 Beav. 134, 
where, however, under the peculiar cir- 
cumstances, the salo was not held bad. 
(r) Mousley v. Carr, 4 Beav. 49.] 

Id) See Hilly. Cocky 1 V. & B. 173. 
(e) 2 Vcm. 571 ; ib. 645 ; 3 P. W. 
20 ; 2 Dick. 500 ; 1 B. 0. G. 503 ; 2 
B. C. C. 689; 3 B. O. C. 355; 4 B.C. C. 
411 ; 2 Vos. jun. 271 ; ib. 683 ; 3 Yes. 
210; 4 Yes. 642; ib. 803 ; lOVes. 500: 


11 Ves. 87 ; ib. 205 ; 12 Ves. 413; 16 
Ves. 188; 18 Yes. 156; 1 V. &B. 173; 
ib. 410; 2 V. & B. 294 ; 2 Kee. 564; 
[1 R. & My. 752 ; 5 My. & Cr. 125 ; 4 
Y. & O. 607.1 Tho case of Ogle v. 
Cooky cited 1 B. G. G. 512, had been 
considered as a solitary exception to 
this class of cases ; but it was after- 
wards discovered tliat tho very point 
which was alleged to havo made it so 
was left undecided. See R. L. cited 
2 Ves. jun. 686. 


CTIAFTEB XIX. 


Oakes v. 
Strachcy. 
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Principlo 
same, whe- 
ther land or 
money is the 
object of con- 
version. 


direction to convert, but by the disposition of the converted pro- 
perty, and so far only as that disposition extends. Thus, in 
Wilson v. Major (/), where lands were given by a testator to 
his wife upon trust to sell and invest the money upon security 
at interest ; and he gave and bequoathed the interest and divi- 
dends of the same to the use of his said wife, without making 
any ulterior disposition of the fund, Sir W. Grant , M. II., held, 
that, there being no declaration of the trust of the money beyond 
the life of the wife, it resulted to the testator’s heir. 

And the same principle, it is now settled, applies in the con- 
verse case of money being directed to be laid out in land, which 
is then devised for a limited estate only ; the fund ultra that 
interest, though eventually turned into land, goes as personal 
estate undisposed of to the residuary legatee or next of kin of 
the testator, on the ground that the will operates to convert the 
fund so far only as it disposes of it. 

Thus, in Cogan v. Stephens (</), where the testator directed his 
executors immediately to lay out the sum of 30,000/. in the 
purchase of an estate, the income of which he settled on one for 
life, with remainder to others in tail, subject to which the estate 
(which was to be purchased and always run in the testator’s 
name) was given to a charity. The money was not laid out, 
and the gift to the charity being void under the Statute of 
Mortmain, and the prior limitations having determined, it was 
held by Sir C. Pcpys, M. R., that the next of kin, and not the 
heir-at-law of the testator, was entitled to the fund. 

So, in Hereford v. Eavcnhill (h), where a testator gave his ready 
money and the money which should be owing to him, to trustees, 
upon trust, as soon after his decease as a convenient purchase 
could be found, to invest it in the purchase of freehold, copyhold, 
or leasehold hereditaments to bo settled to certain uses. These 


limitations having failed (some of them in the lifetime of the tes- 
tator, and the rest subsequently), Lord Langdale , M. R., in a suit 
for ascertaining who was entitled to the fund, which had not been 
laid out, held, that the heir was not a necessary party ; observing, 
that it had been decided in Cogan v. Stephens that where a testator 
directed his personal estate to be converted into real estate for 
several purposes, some of which failed, his heir was not, after 
satisfying the purposes which would take effect, entitled to the 


(/) llVes. 205 ; see hIro Robinson (g) 1 Be&v. 483, n., [5L.J. N.S. 
v. Taylor, 2 B. C. C. 389. Ch. 17.] 

(h) 1 jBeav. 481. 
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personalty, as being impressed with the oharaoter of real estate ; CIIAPTEB XIX. 
[and he subsequently decreed the residuary legatee to be en- “ 

titled (*).] 

And the same rule obtains, where the testator’s disposition of Lapsed shares 
the converted property, though originally complete, has partially realStatedo- 
f ailed in event by the decease of any one of the objects in tho volvo to heir - 
testator’s lifetime ; in which case the interest comprised in tho 
lapsed gift devolves to the person who would have been entitled 
to the entire property, if the testator had died wholly intestate 
in regard thereto. 

The title of the heir, under such circumstances, to a lapsed 
share of real estate directed to be sold, was established in Ach'oyd 
v. Smithson (k), well known as containing the celebrated argu- 
ment of Lord Eldon (then Mr. Scott), wliich Lord Thurlow ad- 
mitted to have changed his opinion. Tho testator devised all 
his real and personal estate in trust to be sold and converted into 
money, to pay debts, legacies, and funeral expenses; and tho 
overplus to be paid to certain persons (to whom he had bequeathed 
pecuniary legacies), in proportion to their respective legacies. 

Some of theso legatees died in the testator’s lifetime ; and, on a 
question whether their lapsed shares belonged to tho heir-at-law 
or next of kin of the testator, Lord Thurlow at first inclined to 
the opinion that tho next of kin were entitled, but, upon further 
argumont, he decided in favour of the heir. lie said, that he 
used to think, when it was necessary for any of the purposes of 
the testator’s disposition, to convert land into money, that the 
undisposed-of money would be personalty ; but the cases fully 
proved the contrary. It would be too much, he observed, to say, 
that if all the legatees had died, tho heir could, as he certainly 
might, prevent a sale ; and yet that, because a sale was necessary, 
the heir should not take the undisposed part of the produce. 


So, if the produce of real estate directed to be sold be disposed 
of in a certain event which does not happen, or for a purpose 
which is illegal, the beneficial interest comprised in tho contin- 
gent or illegal gift which thus fails devolves to the heir. 

And it is, of course, immaterial that the testator has com- 
bined his personal estate in the some gift with the proceeds of 
the real estate ; the effect in such case being that, by the failure 


Effect of fail- 
ure of deviso 
by contin- 
gency or 
illegality. 

Failuro of 
disposition of 
real and per- 
sonal estate 
respectively. 


[Iff Hereford v. Mavenhill , 5 Beav. thus virtually overruled. 

61 Fletcher v. Chapman, 3 B. P. C. (k) 1 B. 0. C. 603. [But where tho 
Toml. 1 [where, however, no claim ap- Court or a trustee sells more than 
pears to have been made by the next of necessary of the estate of a living owner, 
kin], and a dictum of Lord Redeedale, there is no equity to reconvert for his 
3 Dow, 207 (see also 4 B. C. C. 627} are heir, L. R., 18 Eq. 197 ; ante, 162.] 
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chapter xix. of the intended disposition, the real estate descends to the heir, 
and the personalty devolves to the next of kin of the testator. 
Thns, in Jessopp v. Watson (/), where a testator directed a mixed 
fund, composed of tho produce of his real and personal estate, 
to be applied to certain specified purposes, and the residue to be 
divided equally among his children or child at twenty-one, if 
sons, and twenty-one or marriage, if daughters ; and if no such 
child, to such person or persons as he should by his codioil ap- 
point. The testator died without having made a codicil, leaving 
an only daughter his heir, who died under twenty-one, intestato 
and unmarried. Sir J. Leach, H. E., held, that so much of tho 
residuary fund as was constituted of real estate, descended to the 
daughter as heir-at-law ; and that so much as was constituted of 
personalty devolved to and was divisible among the persons en- 
titled under the Statute of Distribution to the personal estate of 
the testator. 

So, in Eyre v. Marnlcn (m), where a testator gave his real and 
personal estate to trustees upon trust, at any time after his de- 
cease to sell and convert the property, and during the lives of 
his children to accumulate tho annual income ; and, after tho 
decease of his surviving child, he gave tho produce of the real 
and personal estate (directing such part as had not been pre- 
viously converted, to bo then converted) to his grandchildren. 
One of the children having survived the testator more than 
twenty-one years, the trust for accumulation became void for the 
excess under the Thollusson Act (n), and the income, being held 
to be thenceforth undisposed of during the life of tho surviving 
child, was claimed by the next of kin of the testator, as well of 
the proceeds of tho real as the personal estate, on the ground 
that there was an absolute conversion. But Lord Langdale, 
M. B., decided that it belonged to tho heir, observing that the 
sale was directed for the purposes of the will, and for the benefit 
of the legatees, not for the benefit of the next of kin, whose 
claim was therefore confined to the income of the personal estate. 

The position that the heir is not excluded by any conversion, 
however absolute, may seem, indeed, to be indirectly encountered 
by those cases in which a distinction has been carefully drawn 
between absolute and qualified conversion (o). The learned 
Editor of Peere Williams’s Ecports, in a note which has often 

(l) 1 My. & K. 605 ; [see also Roberts (/») 2 Kec. 574. 

v. Walker, 1 R. & My. 752; Edwards v. (#*) Ante, p. 302. 

Tuck , 23 Beav. 2C8 ; Bedford v. Bed- (o) Wright v. Wright , 16 Ves. 188. 
ford, 35 ib. 584.] 
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been referred to with commendation (p ), states the question in 
those oases to be, “ whether the testator meant to give to the 
produce of the real estate the quality of personalty to all intents , 
or only so far as respected the particular purposes of his will.” 
There seems to be no ground to except to this statement of the 
doctrine, provided that, by an indication of intention to give to 
real estate the quality of personalty “ to all intents,” we are 
allowed to understand something very special and unequivocal, 
amounting, in effect, not merely to a disposition of the fund as 
personalty to the legatees named in the will, but to an alternative 
gift to the persons entitled by law to the personal estate, in the 
event of the failure of the intended disposition. Unless such an 
interpretation be given to the terms of this proposition, it must, 
however respectable the authority from which it proceeded, bo 
pronounced to be not strictly accurate ; at all ovonts, it is not an 
explicit statement of the rule, and requires, it is conceived, 
in order to be a safe guide in its application, the following ex- 
planatory addition : “ But that every conversion, however abso- 
lute in its terms, will be deemed to be a conversion for the pur- 
poses of the will only, unless the testator distinctly indicates an 
intention that it is, on the failuro of thoso purposes, to prevail 
as between the persons on whom the law casts the real and per- 
sonal property of an intestate, namely, the heir and next of kin.” 
The respective claims of his own representatives, it may be con- 
fidently affirmed, arc, in such cases, not in the contemplation of 
the testator, who always calculates on his legatees surviving 
him. [Accordingly, it is now settled, that neither a direction 
that the proceeds of the sale of land shall bo deemed personal 
estate (7), nor such a direction joined with an express declara- 
tion that the heir-at-law shall not take in case of lapse (r), will 
exclude the claims of the heir-at-law.] 

Upon the principle thpt real estate directed to be sold is con- 
verted only for the purposes of the will, it was held by Sir W. 
Grant (#), that such a devise in trust to pay certain legacies did 
not throw open the fund to simple contract creditors, though he 


(p) Cruse v. Barley, 3 P. W. 20, Mr. 
Cox’s ii, 

[(0) Taylor v. Taylor , 3 D. M. & G. 
190, overruling Phillips v. Phillips , 1 
My. & IC. 649 ; and see Robinson v. 
‘ London Hospital , 10 Ilarc, 19 ; Gordon 
v. Atkinson , 1 Do G. & S. 478; Flint v. 
Warren , 16 Sim. 124 ; Shalleross v. 
Wright , 12Beav.505; Hopkinsonv. El- 
lis, 10 ib. 169; Williams v. Williams ,5 


L. J. N.S. Ch. 84; Collins v. Wakeman , 
2 Ves. jun. 683 (as to the 1000/.) But 
Jessel, M. H., though ho admitted it 
was so settled, yet thought such a di- 
rection might well havo been held to 
mean that the next of kin should take, 
1 Ch. D. 610. 

(>•) Fitch v. Weber, 6 Hare, 146 ; 
Sykes v. Sykes, L. R., 4 Eq. 200.] 

(*) Gibbs v. Oitgier, 12 Yes. 413. 
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Trustees en- 
titled where 
no heir. 


As to proceeds 
of real estate, 
passing under 
a residuary 
bequest. 


Berry v. 
Usher, 

Real fund 
will not pass 
under a be- 
quest of per- 
sonalty. 


sold that a substantive and independent intention to turn real 
estate into personalty, at all events, would have that effect. Such 
a conversion, however, as that referred to by his Honor, must be 
of a special kind. It must have no specified object, for a speci- 
fication of the object, we see, will confine it; or it must contain 
some expressions showing that it is not so confined. In short, 
it must be manifest that the property is to be considered as per- 
sonalty quoad this purpose, or, in other words, that the fund is 
intended to be subjected to the claims^f simple contract credi- 
tors. In Kidney v. Coussmaker (t), it had been held, that where 
a testator had devised real estate in trust to be sold, and directed 
the produce [to bo applied in payment of the incumbrances on 
the estate, and the remainder] to be considered as port of [the 
residue of his] personal estate, and then bequeathed the [residue 
of his] personalty after payment of his debts, the fund was sub- 
jected to the debts. Sir JF. Grant , in the last case, expressed 
his doubt of the soundness of the decision, [but more recently it 
has been approved (u). 

Again, where a testator, having devised lands to trustees upon 
trust for sale, did not dispose of the surplus proceeds, and died 
without heir or next of kin, it was held that tho Crown had no 
title to the surplus proceeds, (as it would have had if they had 
been personalty,) but that the trustees were entitled to' retain 
them for their own benefit (a?).] 

In farther confirmation of the principle in question, it is now 
settled that the undisposed-of residue of money to arise from the 
sale of real estate will not pass under a general bequest of per- 
sonalty in the same will, unless the testator expressly declare 
that it shall be considered as port of- his personal estate, [or un- 
less such an intention can be collected from the force and mean- 
ing of the expressions used by the testator through the wholo 
will (y). % 

Thus, in Berry v. Usher (s), the appointment of two persons 
as joint residuary executrix and executor was held not to giyd 
them the proceeds of real estate directed to be sold. And in] 
Maugham v. Mason («), whore A. devised freehold chambers to 
trustees and their heirs, upon trust to sell, and apply the money 
arising by such sale towards payment of the legacies by his will 

(0 1 Ves. jun. 436. 244, 246. 

[(«) Bright v. Larcher , 3 Be G. i J. (y) See per Sir J, Leach, in Phillips 
166 ; Field v. Beckett, 29 Beav. 668. y. Phillips , 1 My. & K. 661. 

lx) Taylor v. Bay garth, 14 Sim. 8. (s) 11 Ves. 87.] 

See also Cradock v. Own, 2 Sm. & Gif. (a) 1 V. & B. 410. 
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bequeathed ; and the rents, until sold, to be applied to the same chapter xix. 
uses; and after giving oertain legacies, the testator then, as to 
all the residue of his personal estate, after payment of his debts, 

&o. f bequeathed the same to trustees, upon trust to convert the 
said residue into monoy, and lay tho same out as therein men- 
tioned. Sir W. Grant held that the produce of tho salo of tho 
real estate, after payment of tho legacies, resulted to tho hoir, 
and did not pass under the residuary bequest. 

This construction, it will bo obsorved, was somewhat aided by 
the circumstance of the trust being to convert tho residuo into 
money, which could not strictly apply to the money produced by 
the real estate ; but tho M. R., though ho adverted to this cir- 
cumstance, docided the caso upon the general principle, that 
where there was a direction to sell land for a particular purpose, 
the surplus did not form “ part of the personal estate, so as to 
pass by the residuary bequest.” 

[So, in Dixon v. Dawson (b), the testatrix devised and be- Dixon v. 
quoathed her real and personal estate upon trust to sell and con- J)aW80n - 
vert, and out of tho proceeds of tho real estate to pay her debts 
and testamontary expenses, and also certain legacies and annui- 
ties, and in case the proceeds should be insufficient then to pay 
the sanje out of the personal estate, and sho also bequeathed 
legacies to charities to bo paid out of her porsonal estate, 
and then proceeded thus : — “ Should any part of my personal 
estate and effects still remain undisposod of, after satisfying all 
my just debts and personal and other incidental expenses, and 
providing for tho said "charities herein mentioned, and paying 
the several legacies or sums of money herein bequoathod or 
directed to be paicUthereout, thon upon trust that my said trus- 
tees shall pay. and transfer the residuo and remainder of my said 
estate and effects not hereby otherwise disposed of unto, &c.” It 
was decided by Sir J. Leach, V.-C., that the last gift did not 
include tho residue of the proceeds of tho real estate, and that 
the heir-at-law was entitled. 

And in Collis v. Robins (c), whore the testator devised real foiiur. 
estate upon trust for sale, and out of tho proceeds and tho rents liobulHm 
in the meantime to pay the testator’s debts and the trustees’ 
costs and oertain legacies, and tho will then proceeded, “ and as 
to all and singular my ready monies and securities for monoy to 

[(&) 2 S. & St. 327. Brown v. Bigg, 7 Vcs. 279, stated auto, 

(«) 1 Do 0. & S. 131. See also p. C03. 

J. — VOL. I. 8 8 
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C3XAPTEB XIX. 


Effect of de- 
claration that 


me belonging, and all other my personal estate and effects what- 
soever and wheresoever the same may be at the time of my de- 
cease, I give and bequeath, &c.” Sir J. K. Bruce , V.-C., held 
that the surplus of the proceeds of the real estate belonged to 
the heir-at-law. 

But it is clear that if there be a declaration that the money 
rnroceeds shall arising from the sale shall bo considered as part of the testator’s 
he personalty. p Grs0 nal estate, it will pass under a general bequest of personalty 
in the same will. [For although there is no clear authority in 
the affirmative (d), yet the argument adopted with reference to 
such a declaration in cases of intestacy as to port of the produce 
of land directed to be sold, viz., that the testator has adapted 
his language to a caso of testacy but not to a case of intestacy (c), 
while it exoludes the next of kin admits the claim of the resi- 
duary legatee.] 

And it seems, that whoro the testator has blended the proceeds 
of the real and personal estates in regard to one legatoo taking a 
temporary interest, it is to bo inferred that ho docs not intend 
them to bo subsequently severed; and accordingly, in such a 
case, very slight circumstances will suffice to extend a bequest 
applicable in terms to the personalty only, to the produce of the 
real estate, in order to avoid such severance. Thus, where (/) a 
testator gave his real estate and the residue of his personalty to 
trustees, to sell and convert the same, and invest the proceeds, 
and then gavo the interest, dividends and produce of the wholo 
of his real estate, and of the residue of his personalty, to his wifo 
for life, and after her decease ho gavo one moiety of the in- 
terest, dividends and produce of the residue of his personal estate 
and effects, or tho securities on which the pamo should be in- 
vested, to his brother M., his executors, administrators and 
assigns, and he gave tho other moiety of the interest, dividends 
and produce of the residue of his personal estate and effects, or the 
securities on which tho same should be invested, to his sister- 
in-law B. for lifo ; and, after her decease, he gave the whole of 
tho principal of such moieties, or tho whole residue of his estate 
whatsoever and wherosoever, and the securities on which tho 
same should bo invested, to his said brother M., his heirs, exe- 
cutors, administrators and assigns; and the question being, 


Inference that 
real and per- 
sonal estate 
once blended 
are not to bo 
afterwards 
severed. 


[(d) The point was includod in the 
decision of Collins v. Wake man, 2 Yes. 
jun. 683, but was not argued for the 
heir. It seems to have been assumed, 
Robinson v. London Hospital, 10 Hare, 27. 


(e) See per Turner , V.-O., Robinson 
v. London Hospital, 10 Hare, 19, and 
other cases cited above.] 

(/) Byam v. Munton, l E. & My. 503. 
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whether the sister-in-law was entitled to a moiety of the income chapter xnt. 
arising from the proceeds of the real estate, Sir J. Leach , M. R., ” 

decided in the affirmative ; ho said, that the testator had made 
one mixed fund of the residue of the personalty and the pro- 
ceeds of the sale of tho real estate ; that the whole was to ho in- 
vested in government stocks, or on real securities, and the 
interest was to bo paid to the' widow during her life ; that thero 
was no intention that upon her death a division should toko 
place of the personalty from tho produce of tho realty ; and, in 
fact, such a division could not bo made; that, therefore, tho 
testator, in the moiety given to B. during her life, meant to in- 
clude the real estate ; and that this conclusion was strengthened 
by the clause immediately following, in which the testator used 
the phrase, “ the whole of the principal of such moieties,” as 
synonymous with, and equivalent to, “ the whole residue of my 
estate, whatsoever and wheresoever” (g) , and which was, conse- 
quently, a declaration that tho moieties of which he spoke were 
moieties of tho whole residue of his estate. 

[Tho blending of tho proceeds of tho two estates for any pur- 
pose not exhausting the wholo is always taken as rendering 
probable an intention that they shall bo kept together through- 
out, and as inviting such a construction of subsequent words 
of gift as will carry that intention into effect. Thus, in 
Court v. Buckland (h), whero a testator devised and bequeathed 
his roal and the residue of his personal estate in trust to sell, 
and to dispose of the net monies to arise from such real and resi- 
duary personal estate (after payment of debts and legacies) ac- 
cording to the trusts thereinafter declared concerning the same. lie 
then declared that imtil sale tho real and personal estate should 
be subject to tho trusts thereinafter declared concerning tho said 
net monies, and that the rents and annual produco thereof 
should be deemed income for the jnuposcs of the same trusts , and 
that tho real estate should be transmissible as personal estate. 

The testator then directed a sum to be sot apart out of the said 
net moneys to answer a life annuity, subject to which it was to 
form port of his residuary personal estate : and, subject to tho 
annuity and to legacies and debts, the testator directed his 
trustees to stand possessed of his residuary personal estate in trust 
as to one moiety for his son, and, as to the other, for his daugh- 
ter and her children. Sir O . Jesscl, M. R., held that tho net 

[to) See Wall v. Cohhead , 2 De Gk & (h) 1 Ch. D. G05. Sco also Spencer 

J. 683. v. Wilson , L. R., 16 Eq. 601. 

s s 2 
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chatter xix. [proceeds of the real estate were included in the trusts of the 
“residuary personal estate.” He adverted, among other points, 
to the blending of the two estates, for the payment of debts and 
legacies and of an annuity, as warranting the inference alluded to 
above. He also noticed that tho direction to treat the rents until 
sale as income “for the purposes of tho same trusts” (i.e. the 
trusts of the net monies) was unmeaning unloss it roferrod to bene- 
ficial trusts of the income, and was intended to exclude tho rule 
of the Court, whicli gives the beneficiaries not the actual income 
but tho dividends of so much consols. But, ho observed, there 
were no trusts at all to which this direction, or to which the 
words “ trusts hereinafter deolared coneoming the same” could 
apply, unless they applied to tho trusts of “ the residuary per- 
sonal estate ;” which trusts, moreover, were deolared “ subject to 
the annuity and to the debts and legacies,” which the testator 
had before said were to como out of the “ net monies.” 

Effect, after Again, in Singleton v. Tomlinson (i), a testator directed his 
ap^lutmga executors to pay his funeral expenses and debts “ out of the pro- 
legatee 1 ” ^ cee ^ s his property.” Ho then recited that ho was possessed 
of “landed and chattel property,” and directed his executors to 
sell his “landed estates” for the best prioo. He gave certain 
legacies ; ho specifically devised a certain estate ; and specifically 
bequeathed his plate and furniture; and concluded, “ I constitute 
A. my residuary legatee .” It was held in D. P., that A. was 
entitled to the surplus proceeds of the roal estate, as well as of 
the personal estate, after payment of tho funeral expenses, debts 
and legacies. Lord Cairns said it was a complete scheme of 
disposition of tho whole of tho testator’s property of every kind, 
his intention boing that his “ property” (which clearly included 
real os well as personal property) should be turned into money, 
that his debts and his legacies should be paid, that the fumituro 
and plate should bo delivered to the person to whom it was be- 
queathed, and that ho who was described os the “residuary 
legatee” should be ontitled to the whole of the surplus. The 
term “ residuary legatee” standing alone, or (above all) in a will 
which appeared to make a division between real property and 
personal property, meant primR facie the person taking what the 
law calls tho residue of the personal property; but it was a term 

[(*) 3 App. Oa. 404. Soo also Wildes the -will, an expression as properly ap- 
v. JktvieSf 1 Sm. Sc Gif. 482, and other plicable to the proceeds ox real estate 
cases post, Ch. XXII. s. 6. In Griffiths as to personalty. And see Bromley y. 
v. I’ruen, 11 Sim. 202, the gift was of Wright , 7 Hare, 334.] 

“ any sum appearing after fulfilling ’ ’ 
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[which must bo fashioned and moulded by the context, and where 
you had a context in which the testator was found looking at his 
landed property, not as land, but as something which was all to 
be sold and turned into money, then the term became as appli- 
cable to the proceeds of landed property as it would have been 
in the first instance to personal property. 

In the last case, the heir at law relied on] Kellett v. Kellctt (/«■), 
where a testator bequoathed legacies to several children ; ho be- 
queathed his interest in certain lands to A., and then proceeded 
as follows: — “The remainder of my properties I devise to my 
executors to mako good the above sums and the following sums, 
that is to say: ,, and then, after enumerating other legacies, he 
concluded thus : — “And I also ordain, appoint and devise the 
said W. G. and II. executors to this my last will and testament; 
also my residuary legatees , share and share alike” It was con- 
tended by the executors that the real estates were by the will, 
and for the purposes of it, turned into personal estate, to the 
residue of which they were entitled; or that if there was no 
such conversion, yet, by the manifest intention of the testator, 
they were legally and beneficially entitled to such pails of the 
estates as should remain after payment of the debts, legacies, &c. 
except the estates specifically devised to A. But [Lord Manners 
held that the intention was not made plain enough to disinherit 
the heir]. The executors appealed to 1). 1\, relying principally 
on the argument, that by constituting them residuary legatees 
the testator intended them to take the residue of all that was 
included under the word “ properties” in the preceding devise: 
but the House refused to disturb the decree. Lord Eldon said, 
“ I should very much misrepresent the state of my mind with 
respect to this question, if I did not say that it is a state of in- 
finite doubt, whether, according to the rules of law, and as col- 
lecting the intention of the testator from the whole of the will, 
the residue was intended by the testator to include the real estate. 
It is a whimsical way of putting it ; but I feel a strong bias 
towards the opinion .that he did mean to include it. I cannot 
say that the decision in this case is wrong, and I cannot say that 
it is right ; but as I cannot say that it is wrong, it appears to me 
that the decree ought to be affirmed.” Lord Redesdale expressed 
himself nearly to the same effect. 

Although the trust clearly authorized a sale to pay legacies, 
there was no express direction to sell ; [a fact upon which Lord 
(A) 1 Ba. & Be. 633, 3 Dow, 248. 


CHAPTER XIX. 


Kellctt v. 
Kellctt. 
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Heir takes as 
personalty — 
where. 


[ Manners laid great stress. But although the land was thus less 
clearly treated as “ something that was all to be turned into 
money,” it is reasonably plain that neither Lord Eldon nor 
Lord Bedesdakj if the case had come originally before him, 
would havo hold that any part of the testator’s “properties” was 
undisposed of. At the present day, the question must bo treated 
as one purely of construction, unaffected by any special indul- 
gence to the heir. No case, indeed, has gone further against the 
heir than tho early ono of] Mallabar v. Mallabar (l), whore a tes- 
tator devised and bequeathed all his lands in certain counties to 
his sister C., her heirs and assigns, upon trust that tho same 
should bo sold, and out of the monies arising therefrom his just 
debts paid; and out of the remainder of the money ho bequeathed 
certain legacies including one to the heir at law ; and then, after 
his debts and legacies paid as aforesaid, and subject to the same, 
the testator gavo tho residue of his personal estate to his said 
sister, whom lie appointed solo executrix. Tho produce of tho 
real estate, after paying debts, was claimed by tho heir. Lord 
Talbot admitted parol evidence against him; but afterwards de- 
creed, upon the will itself, that there was no resulting trust, and 
that the executrix should have tho whole residue including the 
produce of the real estate. 

Tho giving of the residue “ after debts and legacies paid as 
aforesaid,” certainly afforded an argument that it was intended 
to include the fund in question which had been expressly sub- 
jected to those charges. Tho case has always been considered as 
governed by its particular circumstances (m). 

It is observable, that where a partial undisposed-of interest in 
real estate directed to be sold results to the heir at law of tho 
testator, it becomes personalty in his hands. Thus, in Wright v. 
Wright («), where A. devised his real estate in trust to be sold to 
pay his debts, &c., and the residue in trust for his daughter, but 
if she died in the lifetimo of his wife, to his wife for life, and, at 
her decease, to go as he (tho testator) should by a codicil direct, 
lie left no codicil. Tho daughter died in the widow’s lifetime. 
The reversionary interest in the fund expectant on the widow’s 
decease, which descended to the daughter as the heir at law of 

(0 Ca. t. Talb. 78. . 165 ; Tihj v. Smith, 1 CoU. 434 ; h Tat- 

Cm) 1 V. & B. 416. Jield v. Fryme, 2 CoU. 204 ; White v. 

(n) 16 Ves. 188 ; sc© also Smith v. Smith, 15 Jilr. 1006 ; Bagster y. Facie * 
Claxton, 4 Mad. 484 ; Jeasop v. Watson, erett , 26 Beay. 469 ; Wilson y. Coles, 28 
1 My. & K. 6G5 ; '[Dixon v. Dawson, 2 Beav. 215. 

S. & St. 327 ; Carr y. Collins, 7 Jur. 
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the testator, was, at her death, claimed by her administratrix as chaptebxix. 
personalty, and by her heir-at-law as real estate. Sir TF. Grant 
held, on the authority of Hewitt v. Wrujht (o), (in which the some 
principle was applied to a disposition by deed,) that it was per- 
sonal estate in the daughter, and accordingly belonged to her 
administratrix. According to the doctrine already stated (p), it 
is clear that no act on the port of the heir electing to take such 
partial interest as real estate would avail to change its character. 

But if the purposes of the will wholly fail, as if all the legatees Where the 
of the monies to be produced by the sale die in the testator's couversioii th0 
lifetime, so that there is a total failure of the objects for which wholly foil, 
the conversion was to be made, the property will devolve upon 
the heir as real estate (?), [and in such a case it is immaterial 
that a salo has by mistake taken placo on the supposition that 
tho trusts have not wholly failed (r) : but the question whether 
the .will causes a conversion or not is to bo determined by tho 
circumstances as they exist at tho testator’s death, and thoreforo 
where it is uncertain at that period whether a conversion will bo 
required for tho purposes of tho will, the heir will take tho pro- 
perty as personalty, although those purposes may have failed 
boforo a sale takes placo (*). 

In the converse case, i. e. where personal estato is directed to Next of kin 
be laid out in land, which is to be held oil trusts which (either 
originally or by lapse) leave part of tho interest undisposed of, 
this partial interest results to tho testator’s next of kin or resi- 
duary legatee as real estato, in case of whose death it passes to 
hie heir-at-law, or devisee (/). 

On the same principle, when land is devised charged with a 
sum of money, which is given on trusts which do not exhaust tho 
entire property in the money, and tho undisposed of interest 
sinks for the benefit of the deviseo (it), tho deviseo takes it as ho 
finds it, viz. as personalty. This, of course, assumes him to be 
absolutely entitled to the land (a?).] 

(o) 1 B. C. C. 86. [See also Clarke v. persons 1 estate. The V.-C. put tho 

Franklin, 4 K. & J. 257.] case of the liberated fund being wanted 

(p) Ante, p. 601. to make good abated legaeieH under the 

(q) . [i Chitty y. Parker, 2 Vcs. jun. 271. will, “in which case the land purchased 

And] see Sir J, leach 9 a judgment in must certainly be dealt with as tho es- 
Smith v. Claxton , 4 Madd. 493. tate of tho testator which the executors 

[(r) Davenportv. 6 oilman, 12Sim. 610. must apply as personal estate iu puy- 

Gf. JSotcra y. Rhodes, 31 L. J. Ch. 676. ment of the legacies.” But the case is 

(*) Carr v. Collins, 7 Jur. 165, per scarcely relevant. Nothing of courso 

Shadwell, V.-C. results to the next of kin until all tho 

(t) Cartels v. Wormald, 10 Oh. D. purposes of tho will which ought to bo 
172 ; overruling Reynolds v. Godlce , satisfied have been satisfied. 

Johns. 536j 582, where Wood, V.-C., M See as to this, ante, p. 348. 

held that it resulted to the executor, (#) Re Newberry's Trusts , 5 Ch. D. 

and through him to the next of kin, as 746. j 
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Specific sums 
payable out of 
the produce of 
real estate be- 
long to tho 
lioir — when. 

Sums ex- 
cepted but 
not disposed 
of. 

Sums given on 
a contin- 
gency ; 


—given to 
objects in- 
cupablo of 
taking. 


Remarks upon 
Tagc v. Loop- 
ing well. 


V. It remains to examine the claim of the heir to undis- 
posed-of sums of money constituting port of the produce of real 
estato devised to bo sold. 

It is clear, that a sum expressly excepted out of the produce 
of the sale, but not attempted to bo disposed of, belongs to the 
heir (y). 

Nor is it to be doubted, that where a legacy is payable out of 
a fund of this description upon a contingency which does not 
happen, the residuary devisee of tho fund has the benefit of such 
failure, on the principle that, in the event which has happened, 
there is no actual disposition in favour of the legatee (s). 

Where, however, a sum of money, part of the proceeds of real 
estato, is in terms given to an object incapable by law of taking, 
tho authorities respecting its destination are conflicting, though 
here, also, there seems to bo a preponderance in favour of the 
heir. The cases of Cruse v. Barley (a), Collins v. Wdkeman (6), 
and Gibbs v. llumsey ( c ), are all in favour of tho heir; but it will 
bo more convenient to bring those authorities distinctly before 
the reader in tho discussion of a subordinate question connected 
with the doctrine. This chain of authority, however, in favour 
of tho lieir, is interrupted by Page v. Leaping well (rf), where a 
testator devised certain real estate to trustees upon trust to sell, 
and out of the monies arising therefrom to pay certain legacies, 
including two sums of 200/. to the poor of two parishes; and after 
payment of the legacies, to apply the ovorplus for the benefit of 
certain persons. There was also a general disposition of tho re- 
sidue of his real and personal estate, not thereinbefore disposed 
of. Sir 1 V. Grant , M. It., observed that the disposition as to the 
200/. was void as a devise to charity, and therefore lapsed. 

According to tho decree, however, his Honor appears to have 
decided, that the 200/. went, not to the heir, (as might have 
been inferred from the observations in his judgment,) but to the 
general residuary devisee ; a conclusion which it seems difficult 
to reconcile with the principle discussed in the next chapter, and 
repeatedly laid down by Lord Eldon and other Judges, that a 
residuary deviso is, under the old law, in effect, a specifio devise 
of the lands not included in the particular devises contained in 
the will. It is enough, however, for our present purpose to 


(g) Collins v. Wake mm y 2 Vcs. jun. 368.] 

683, stated post., 638; [Watsotiv. Hayes, (r) Ante, p. 345. 

5 My. & Or. 125 ;] and os to trusts for (a) 3 P. ¥. 20. 

conversion in deeds, sec Emblynv . Free - (b) 2 Ves. jun. 683. 

many Pr. Ch. 641 ; [Griffith v. RicketSy 7 (r) 2 V. & B. 294. 

Hare, 311 ; Matson v. Sicifty 8 Beav. (d) 18 Yes. 463. 
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show, that in Page v. Leapingicell , the void legacies bequeathed chapter xix. 

out of the real fund did not go to the residuary devisee of that 

fund. In this respect it agrees with, and is confirmed by, Jones 

v. Mitchell (e), where A. devised his real estate, after certain 

limitations, to trustees in trust to be sold, and out of the monies 

to be produced by the sale, to pay certain legacies, and then a 

legacy of 800/. to charities, and to pay the residue to 13. ; Sir 

J. Leach, V.-C., held that the void legacy of 800/. belonged to 

the heir, on the principle that the residuary devisee of real estate , 

or of the price of real estate , could take nothing hut ichat ivas at the 

time intended for him . 

The principle of the two preceding classes of cases seems to Destination of 
apply, with exactly tlio same force, to the case of lapso ; and, gpedjiijaiiy 8 
undoubtedly, at one period, the established rule as to these cases ollt 
also was, that the heir was entitled on failure of the devise; real estate, 
unless, according to the doctrine of some cases (/), the produce 
of tho sale was blended with the personal estate in one general 
residuary disposition. 

The ground upon which this rule was established, (and tho Principle go- 
principle is equally applicable to every class of cases, bofore cases!'** th ° 
noticed,) is this : that where a testator devises real estate to bo 
sold, and out of tho produce gives a specific sum, say 1,000/., 
to A., and the residue to 13., the residue is to be considered as a 
gift of the specific sum which the purchase-money, after deduct- 
ing 1,000/., shall happen to amount to ; tho gift being the same 
in effect as if the testator had said, I give to 13. the purchase- 
money minus 1,000/., which I give to A. It is a mere distribu- 
tion of the purchase-money among them, the one taking a cer- 
tain and the othej an uncertain share; and 13. has no more right, 
in any event , to take tho share of A., than A. has to take tho 
shore of 13. 

Thus, in Ilutcheson v. Hammond (g), A. devised certain lands Claim of tho 
to trustees to sell, and invest the money produced by tho sale 
in the funds, in trust for II. for his life, and after his decease to v - ^mmond. 
pay certain sums of money, including 1,000/. to Gr. F. ; then in 
trust to pay all the residue of the said principal money and in- 
terest to 13. and C. ; and she gave the residue of her personal 
estate to II. G. F. died in the lifetime of the testatrix ; and 
Bullcr, J., sitting for Lord Thurlow , held, after much argument, 

(0 1 S. & St. 290. Kcnnctt v. Abbott , 4 Vos. 802; but as to 

\f) See Lord Thurlow' a judgment in which see post. 

HwkMmn y. Hammond , 3B. C. C. 148; (g) 3 B. C. C. 128. 
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that the lapsed sum did not fall into the particular or the general 
residue, but went to the heir. lie said, hero there was no 
apparent intention against tho heir : therefore the general rule 
must take place, that the money is considered as land, and, if it 
lapsed, belonged to the heir-at-law. This decision was affinned, 
on a re-hearing, by Lord Thurlow (/*), who observed, that the 
testatrix having said nothing as to the 1,000/., the heir was not 
defeated. The merely directing an appropriation of a part icould 
not defeat his claim to what was not disposed of 

This caso was considered to have fixed, beyond controversy, 
tho rule of law upon this subject, having been acquiesced in for 
upwards of thirty years, and received reiterated confirmation in 
tho soveral analogous decisions of Collins v. Wakeman 9 Gibbs v. 
liumsey , and Jones v. Mitchell. The reader, therefore, will bo 
not a little surprised to find a different doctrine unhesitatingly 
propounded in a subsequent case (/), which was as follows : — 
Lord W. devised certain real estates to trustees, upon trust for 
sale, and out of tho produce to pay certain sums of money, 
including a sum of 5,000/. to his wife, her executors and adminis- 
trators, in part satisfaction of 10,000/. secured to her by their 
marriage settlement out of certain trust funds in case of her 
surviving him and failure of issue of his body by her (k) ; and 
after these purposes ho directed tho trustees to invest the residuo 
of the said monies upon certain trusts. Tho testator’s wife died 
in his lifetime. One question was, whether the 5,000/. devolved 
upon tho heir or noxt of kin, or belonged to the persons entitled 
to the residue. Richards , C. 13., after taking a distinction be- 
tween legacies and debts (/), tho former of which, he thought, 
were raisablo out of tho real estate only, and ^ the latter out of 
the realty in aid of the personal estate; and, treating tho gift of 
5,000/. as belonging to the former class , held, that by the lapse 
tho residuary devisees of the fund were entitled. 

There is a singular discrepancy in tho several parts of tho 
C. B.’s judgment. In one place, he treats the devised sum as a 
debt, and as such, chargeable on the real estate in aid of the 
personalty ; observing, that “you might as well say that all the 

(/<) 3 B. G. 0. 148. ( stated in regard to contingent charges, 

(t) Noel v. Lord Henley ^ 7 Fri. 241, ante, p.346. It seems to be impossible, 
Ban. 211, 322. however, consistently with sound con- 

If the devise could have been struction, or the principle upon which 
considered as subject to this contin- it was decided, so to treat it< [Seo 

gcncy, there would be no difficulty in however Lord Eldon'* remarks on the 
reconciling the decision with Hutcheson appeal, cited next page.] 

v. Hammond , on the principle before (/) As to which, see post, Ch.XLV. 



UNDER TRUSTS FOR CONVERSION. 


635 


other debts which are thrown on the real estate, in case the per- chapter six. 

sohalty will not pay them, are so many trusts for tlio heir-at-law : 

such a doctrine was never heard of.” And yet ho afterwards 

says, that, " with respect to the 5,000/. to Lady W., that is r.r- 

chidcd out of the personal estate , and I should think would) if she 

had lived , have been raisable out of the real estate only” 

The decree as to the 5,000/. was affirmed in D. P. (in). Lord -V** v. lord 
Redesdalc said, “ If any property is given by a will in tho nature nffinud in 
of a legacy to a person in being at tho time the will is made, D - r - 
but who dies before tho testator, that legacy of course becomes r^n- 
lapscd and no longer payable. That is a contingency to which in ff- 
overy person who makes a disposition by will must bo deemed 
to know that such a disposition is subject; and, although it 
is contended, on tho part of tho heirs-at-law, that this 5,000/. 
arising out of the sale of the estate should bo applied to their 
benefit as so much real estate undisposed of by tho will, I con- 
ceive that that is not the true construction of tho will ; because, 
having given that 5,000/. as a legacy, which in its nature must 
be subject to that species of contingency, that contingency is one 
which he must be supposed to have looked to for tho benefit of 
those persons to whom ho gave the residue of the money to arise 
from tho sale of tho -estate : and, therefore, it seems to me that 
tho decree is perfectly right in the manner in which it has dis- 
posed of that question, by holding that that 5,000/. is not to bo 
raised out of the money which may be raised by salo of tho real 
estate, inasmuch as that contingency has happened to which tho 
testator is supposed to have looked at the time ho mado the 
will.” Lord Eldon [concurred in tho decree, but apparently on 
a different ground ; for he said (using the word “ contingency ” 
in a different sense, as it seems, from Lord Iiedcsdale) that tho 
5,000/. was only to be payable upon a contingency ; and that 
not having happened, no direction was given, the will having 
failed with reference to that part of it.] 


Tho reasoning which regards tho death of tho devisees in the Romarksupon 
testator’s lifetime as an event within the testator’s contemplation, ^niey. L ° rd 
on which Lord Redesdalc grounded his opinion, is directly opposed 


to the principle recognized in a great variety of cases (»), that 


a testator is in general supposed to calculate upon his disposi- 
tions taking effect, and not to provide for the happening of events 


(m) Xoel v. lord Henley) 1 Dan. 322, (m) Sco accordingly Robinson v. Lon* 

[12 Pri. 213. don Hospital) 10 Hare, 28. 
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in his lifetime which will defeat them, as the death of legatees, 
&c. The whole doctrine of lapse stands upon this principle. 

It is most extraordinary that none of the Judges who decided 
Noel y. Lord Henley cite or allude to Hutcheson v. Hammond (o), 
whose authority they were subverting ; and we are left to con- 
jecture whether their decision was made in ignorance or with the 
intention of overturning that case. Fortunately, however, the 
perplexing uncertainty in which the doctrino was thus placed, is 
in some degree dissipated by the subsequent case of Amplilett v. 
Parke Q>), presently stated, which, as eventually decided, ap- 
pears to have restored the authority of Hutcheson v. Hammond . 
Lord Brougham's judgment, on the appeal, contains a detailed 
examination of many of the cases, among which, however, 
neither Hutcheson v. Hammond , nor Noel v. Lord Henley , is to be 
found, nor do they appear to have been cited at the bar. Indeed, 
tho question chiefly discussed in this case was, whether the 
declaration that the produce of the sale should be deemed per- 
sonal estate, and the blending of such produce with the general 
residuary personal estate, did not so absolutely convert it into per- 
sonal estate as to exclude tho heir ; and the adjudication in tho 
negative affords the strongest possible confirmation of the doc- 
trine of Hutcheson v. Hammond , in opposition to Noel v. Lord 
Henley , in both which these circumstances were wanting. 

The unavoidable mention of Amplilett v. Parke has rather an- 
ticipated the subject next to be considered, namely, whether 
tho circumstance of tho produce of the real estate being blended 
with tho general personal estate constitutes a ground for ex- 
cluding the heir, by applying to the mixed fund tho rule appli- 
cable to the latter species of property ; such rule being (as is well 
known) that the residuary legatee takes, even under the old law, 
whatever is not effectually disposed of to other persons. It 
seems difficult to discover any solid reason why the blending of 
the two funds should produce this consequence. The testator, 
intending the proceeds of tho two species of property to go in 
the same manner, comprising them in the same disposition for 
mere convenience, and to avoid a needless repetition of language ; 
and the effect ought, one should think, to be the same as if, in 
one port of his will, he had given the proceeds of the real estate 

[(©) But it was cited arg. in D. P., 12 Noel v. Noel.] 

P n. 268 and is referred to, Sug. Law [p) 4 Ruse. 76, 2 R. & My. 221. 
of Prop. p. 363, as being overruled by 
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to A., and in another part, the proceeds of the residuary personal 
estate to A. How far the authorities lend their support to such 
a conclusion, will be seen by the following statement of them. 

A leading case on this subject is Cruse v. Barley (</), where a 
testator devisod all his freehold and copyhold lands to 1\ and his 
heirs, in trust to sell the same, and, in the first place, to pay off 
all incumbrances upon the premises, and all his just debts. He 
devised all his personal estato to the same trustee, in trust to 
sell, and to apply the money arising by the sale, and also the 
money to be produced by safe of the real estate , amongst his 
five children : viz. to his eldest son 0. 200/. at his age of twenty- 
one : tho residue amongst his four younger children at their 
respective ages of twenty-one or marriage. C. died under 
twenty-ono ; upon which a question aroso as to tho 200/., which, 
it was admitted, never vested in C. Sir J. Jcfoyll , M. 11., having 
ordered the precedents to bo looked into, declared that tho 200/. 
should be construed as land, and descend to tho heir : for that 
it was the same as if so much land as was of tho value of 200/. 
was not directed to bo sold, but suffered to descend. 

Tho legacy in this case was contingent, and failed by the non- 
happening of tho event on which it depended ; a circumstance 
which was not adverted to, but which would clearly now be hold 
to take it out of the principle in question (/•). It is enough, how- 
ever, for the present purpose, that tho licir was not excluded by 
the blending of the residue of the fund with the personal estate. 

Tho next case is Burnt r v. Motteux (*), where a testator de- 
vised all his estate, consisting in a freehold and leasehold, monies, 
securities, (specifying many other species of personal property,) 
and all he had or might have, of what kind soever, to trusteos to 
sell ; and, after payment of all his debts, funeral exponses, and 
legacios, to place out all tho residue of his personal estato at in- 
terest, upon securities, upon the trusts therein mentioned. One 
of the questions was, whether a legacy of 1,200/., which was void, 
(because to be laid out in land for charifablo purposos,) belonged 
to the heir or tho rosiduary logatoo. Lord Hardwicke doeidod 
in favour of the legatee ; laying some stress upon the fact of the 
real estate being turned into personal, and observing, that the 
intent to include the whole in tho residue plainly appeared from 

(a) 3 P. W. 20. cable to devises out of the produce of 

(r) See ante, pp. 315, 632, and Doe d. real estate devised to be Mold. 

Wells v. Scott, 3 M. & Sol. 300; the (#) 1 Ves. 320; more fully and accu- 
prinoiple of which is, of course, appli- rately stated, 1 S. Sc St. 292, n. 
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the testator’s description of all his personal estate ; so that the 
whole of the real was to he considered as personal property (/). 

In this case (which has been regarded as a leading authority) 
we find, for the first time, the circumstance of the blending of 
the produce of the real and personal estates was made the ground 
of the decision ; and this principle was still more distinctly re- 
cognized in the subsequent case of Hutcheson v. Hammond (u) 9 
whero Lord Thar loir, while deciding in favour of the heir’s title 
to a lapsed legacy, payable out of the proceeds of real estate, 
added “though, if a testator has blended his real with his per- 
sonal fund, and has made a residuary legatee, it will carry all 
that is not disposed of.” 

No allusion to any such doctrino, liowevor, ooours in Collins v. 
Wakeman (x), (the next case of this class,) whore a testator de- 
vised certain lands to AV., his heirs and assigns, in trust to sell ; 
and tho money arising from such sale ho directed to bo considered 
as part of his personal estate, and to bo disposed of by his said 
trustee and executor, his heirs, executors, and administrators, in 
manner following. lie then gave sovoral pecuniary legacies out 
of his said trust monies and personal estate, and gavo to his 
cxocutor AV. the sum of 1,000/., to bo disposed of according to 
any instructions he might leave in writing. Tho testator then 
gavo all tho residue of his goods and chattels, personal estate 
and effects whatsoever and wheresoever, subject to dobts, legacies 
and funeral expenses, costs of his will and of AV., whom ho also 
appointed executor, to M., her executors, administrators and 
assigns. The testator left no instruction as to the 1,000/., which 
was now claimed by the residuary legatee, tho next of kin, and 
the heir-at-law. Lord Loughborough decided in favour of the 
heir ; observing, that, “ where tho Court has no direction from 
the testator, to whom tho money arising from any part of his 
real estate shall go, it rests with his heir-at-law” (y). 

In this case, it will be observed, the express declaration, that 

(t) Of this case, Sir IF, Grant has with his personal estate,” &c., 1 V. & 
observed, 41 From tho littlo Lord Ifard- B. 417; see also 2 R. & My. 232; but 
wickc is reported to have said, it is difli- sec ib. 245. 

cult to ascertain from what expressions (it) 3 B. C. C. 148, stated ante, p. 633. 

ho inferred that, by tho desenption of he) 2 Yes. jun. 683. 

aU his personal estate, the testator (y) In Amphlett v. Parke t 2 R. & My. 

meant to include everything in the re- 221, Lord Bt'ougham treated Collins v. 
sidue. Tho decision is generally ac- Wakeman as a case in which the next of 

counted for by the particular manner kin and tho hoir-at-law were the only 
in which the sale was directed, and tho litigating parties ; but, according to the 
circumstance of tho testator having printed report, the residuary legatee 
blended tho real and personal estates also claimed, 
in one gift to trustees, to sell tho whole 
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the produoe of the sale should be considered personal estate, did 
not, in Lord Loughborough's opinion, authorize the Court to 
apply to the produce of the real estate the rulo applicable to per- 
sonalty in reference to the effect of the failuro of a spoeifio gift. 

This cose was soon followed by Kennell v. Abbott (s), whore 
a testatrix devised a certain copyhold estate to A. and her heirs, 
in trust to sell, and out of the monies arising therefrom to pay 
certain legacies; she then mado some specific bequests; and, 
as to the residue of the purchase-money arising from the sale of 
the said estate, household goods, and all tho rcsiduo of her 
monies, securities for monoy, personal estates and effects what- 
soever, she gave to B., her executors and administrators, subject 
to her debts and funeral expenses ; and sho appointed B. exe- 
cutrix. One of tho legacies payable out of the produco of tho 
land was void on account of fraud in tho legatee ; which raised 
a question, whether it belonged to tho residuary legatee or tho 
heir. Sir 11, 1\ Arden, M. 11., held, that it devolved to tho 
residuary legatee, lie distinguished Hutcheson v. Hammond , 
on tho ground of there being two residues — a special residuo of 
tho money arising from the sale, and tho general residue ; but 
that here the testatrix had given particular parts of hor estate, 
.stock, leasehold estate, household goods, furniture, and many 
other articles, and this copyhold estate, which sho ordered at all 
ovents to be sold, and out of tho purchase-money sho directed 
these legacies to bo paid ; and sho made a residuary disposition, 
“ as to which,” continued his Honor, “ tho question is, whether 
it is not, to all intents, a general residuary clause, carrying 
everything not disposed of. I am of opinion it is, under Mnl- 
labar v. Mallabm j, and Durour v. Motteux . It is making tho 
real estate, to all intents and purposes, personal ; and then, 
taking a retrospective view of what she had done, and moaning 
to give everything not disposed of, she adds this residuary clause. 
Therefore, I think this estate is turned entirely into money.” 

This oase seems to have occasioned much of tho uncertainty 
in which this doctrine has been long involved by contradictory 
decisions. It was certainly founded on a very partial view of 
the then state of the authorities, as neither Cruse v. Barley , nor 
Collins v. Wakeman was noticed by the M. It., though the latter 
oase was the latest upon tho subject; having boon decided 
only a short period before, by his contemporary on the Equity 
Bench. . 
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We now come to 4 Gibbs v. Rumsey (a), where a testatrix de- 
vised her freehold, oopyhold and personal estates to trustees, 
upon trust to sell, and out of the money to arise by the sale, to- 
gether with her ready money and othor effects, she bequeathed 
certain charitable legacies, and 100/, to her trustees for their 
core and trouble. And sho afterwards bequeathed the residue of 
the monies arising from the sale , and all the residue, of her personal 
estate, to her trustoos and executors to dispose of as they should 
think proper. It was held, that these trustees took the residue 
for their own benefit under this bequest ; and, with respect to 
the charitable logacics, Sir IF. Grant treated it as a point quite 
dear, that they went to the heir at law, and not to the residuary 
legatee or next of kin. The principal question in the case was, 
whether the doviseos woro trustees of the surplus or not (6) ; and 
it is observable that the point, as to the destination of the void 
legacies, does not appear to have been discussed; nor was Kennell 
v. Abbott cited, or a single argument advanced in favour of the 
residuary logatces. 

Tho subject, however, was much more fully investigated in 
the subsequent case of Amplilett v. Parke (<?), where A. devised 
freehold and copyhold lands to M. and P., upon trust for sale, 
and directed that tho monies to ariso from such sale should bet 
considered as part of her personal estate; and then went on to 
direct, that, out of the monies to arise from the sale, and all 
* other her personal estate, certain legacies should bo paid, and all 
the residue of her personal estate, and the monies arising from 
her real estate, tho testatrix gave upon certain trusts. Sir J. 
Legch, V^C., held, that some of the legacies which had lapsed 
foil into the residuo. IIo observed, that tho two first passages 
of the will purported an intention that the monies arising from 
the sale should bo considered as personal estate at the testatrix’s 
death; but the latter passages pointed the. other way; and it was 
only from deference to Durour v. Motteux , and Mallabar v. MaU 
lobar , that he came to the conclusion in this case, that the tes- 
tatrix had m her view the improbable intention, that the monies 
arising from the sale of her real estate should, for purposes not 
foreseen by. her, have the same qualities as if, .at her death, they 
had been part of her personal estate. On a, re-hearing, he con- 
tinued of h^s former opinion ; but his judgment 5 was reversed by 

(a) 2 V. & B. 294. 

(A) Ante, jjf 3 8^. 


(c) 1 Sim. 276, 4 Boss. 76, 2 B. & 
My. 221. 
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Lord Brougham, who decided in favour of the heir, after an ciupteb xix. 
elaborate examination of many of the authorities. — 

The only case which his Lordship seemed to consider to press Dord Bmtg- 
strongly against the heir was Kennel! v. Abbott, which ho mcntVn Udff " 
deemed to be inconsistent with the current of authority, especially ^sphieu v. 
Cruse v. Barley, Bigby v. Zcgard (d), and Gibbs v. Ramsey, and ** 
to have been founded on a misconception of Durour v. Motteiu, 
in the report of which in Yesey the will was not accurately 
stated, and the deoision appeared from a MS., in his possession, 
of Lord Hardwicke y s judgment, to have chiefly turned on another 
question. Lord Brougham regarded Mallabar v. Mallahar as 
standing on special grounds, especially that of a legacy being 
given to the heir-at-law, but which circumstance has not invari- 
ably, we have seen (<?), been considered to bo of so much weight. 

In that case, however, the question, as already shown (/), was 
not, as to tho destination of a lapsed or void legacy given out. 
of tho proceeds of roal cstato ; but whether such proceeds passed 
under a general residuary disposition . 

It will bo observed, that in several of tho preceding cases, Remark on 
including Gibbs v. Ramsey, and Amphktt v. Parke, tho entire 
proceeds of the real estate, (not morely, as in Kennel! v. Abbott, 
tho surplus, after payment of the legacies in question,) wore 
blended with tho personalty, the legacies being charged on such 
mixed fund ; so that the fact of tho void or lapsed legacy being 
made payable out of the personal, as well as tho real, cstato, wad 
not considered to afford a ground for applying to such legacies, 
in toto, the rule applicable to personal estate. 

In the interval between the original decree in Amphlett v, Green v. 
Parke and its reversal, occurred the case of Green v. Jackson (g), Jtt 
where a testator bequeathed all his porsonal estate to trustees, 
upon trust to pay some legacies, and also devised all the. residue 
of his real estate (after some particular devises) to the samo trus- 
tees, their heirs and assigns, upon trust to sell. The testator 
then directed, that the monies which should be received by his # 
trustees by such sale, and by virtue of tho bequest of tho per- 

(4) * 3 P. W. 22, Cox’s note, 2 Dick. the testatrix’s heir. The case, there- * Bigby y. 

600. A. devised her real and personal fore, docs not appear immediately to Lcyard. 
estate to trustees, in trust to sell, to belong to the class of authorities dis- 4 * * * * 9 
discharge debts and legacies, and to pay cussed in the text, but ranks with A ck» 
the residue to five persons in equal royd v. Smithson, stated ante, p. 02 1. «' 

shares. One of them died before the (c) Ante, p. 667. 
testatrix, and Lord Bathurst held, that (/) Ante, p. 030. 

the share of the deceased residuary (y) 6 Russ. 36, 2E.& My. 233. 

legatee in the .real cstato. resulted to 

J. — VOL. I. T T 
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chapter xdc. sonalty, and all other his monies which should come to their 
h kftoSu* ^ an ^ s> a ^ er debts and legacies, and two sums directed to be 
into residue. sun ^ ^y wa y dl annuity, and all costs attending the execution of 
the will should bo paid and provided for, should be placed in a 
banking-house until the whole (except certain sums) should be 
got in. He then direoted his trustees to pay considerable sums 
for charitablo purposes, and concluded with a direction to them 
to pay and apply all the residue of the monies in their hands, 
after full satisfaction and discharge of the aforesaid several pay- 
ments and bequests, to certain persons. It was admitted that 
the charitable legacies failed in the proportion which the produce 
of tho real estate bore to the produce of the personalty (/<). The 
lieir-at-law claimed the benefit of such failure ; but Sir J. Leach , 
M. It., on tho authority of Durour v. Motteux , and also, he said, 
upon principle, held that tho failure of tho charitablo legacies 
enured for the benefit of the residuary legatees; and that no dis- 
tinction could bo made between that part of tho residue which 
had arisen from tho real estate, and that port which had arisen 
from the personal ostato : ho observed that tho facts in Gibbs v. 
llumscy wore not distinctly stated, and tho argument thoro turned 
on another point. He did not advert to tho other opposing 
authorities. 

Remark on Green v. Jackson was referred to by Lord Brougham in Am- 
Chem v. Jack ■ phhti v. Parke , as warranted by the particular terms of the will ; 

but as his remarks went to impugn the authority of Durour v. 
Motteux , on which it was chiefly founded, they probably inducod 
tho appeal which was brought against tho decision of tho M. R., 
and which was argued before Lord Lyndhurst , who, however, 
affirmed tho docreo, and that, too, chiefly on tho authority of 
Durour v. Motteux. The circumstance that, in Green v. Jackson , 
tho legacy was void ab initio, and in Amphlett v. Parke failed in 
event by lapse, seems to furnish no solid distinction between 
these cases ; for the principle applicable to each species of case 
is, it is conceived, tho same. 

Sait ▼. chat- [The last case on this subject appears to be Salt v. Chat- 
taicay. faimy (/), in which a testator devised and bequeathed to trustees 
all his real and personal estate, “subject to the payment thereout 
of his just debts, funeral and testamentary expenses,” upon trust 
to sell and receive the purchase-money and all money that might 
bo owing to him at his decease, “ and thereout and out of the 

(A) On this subject, ride onto, p. 235. 


[(<) 3 Bear. 676. 
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[ready money he might die possessed of to pay, among other chapter xix. 
legacies, a legacy of 100/. to A. when he should attain the age of 
ticcnty-one, and to divide the residue into three parts, which lie 
then proceeded to dispose of. A. died under twenty-one, in llio 
testator’s lifetime : the contingency upon whioh the legacy was 
given thus never happenod. According to the principle before 
stated (/*•), this would seem to have been the natural ground for 
holding that the legacy fell into the residue. Lord Langdale , 
however, passed over this ground : ho said, “ It is not easy to 
reconcile all tho cases which are to be found in the books on tlicso 
subjects; and tho question, whether the lapsed pecuniary legacy 
passes by the gift of residue or ought to bo considered as un- 
disposed of, appears to me to be attended with more doubt than 
tho other : but considering, however, that tho conversion of the 
real estate must be deemed to havo been made for all tho pur- 
poses of the will, and that besides tho intention to give a legacy 
of 100/. to A., there was also an intention to disposo of tho 
residue after payment of tho legacies; that tho testator had 
determined the qualities of tho property which his legatees were 
to take; and that the gift of the residue is made in terms to givo 
the residuaiy legatees of personal estato tho benefit of lapsed 
legacies, it appears to mo that the proper course is to follow tho 
decisions of Durour v. Mottcux and Green v. Jackson , and, in 
conformity with those cases, I am of opinion that tho lapsed 
legacy of ’100/. must bo held to havo fallen into tho rcsiduo and 
to have passed by tho gift of the residue.”] 

Here, then, closes the long lino of cases respecting tho dcstina- General ro- 
tion of pecuniary legacies, originally void or failing by lapse, so 011 tli0 
far as they are payable out of tho proceeds of real estate, wliero 
such proceeds are blended with the general personal estate . Tho 
state of the authorities is certainly not such as to justify the hope 
of oil litigation being at an end on this perplexing subject. An 
adjudication founded on a full examination of all tho cases is still 
wanting. 

The question, of course, will present itself under a different Rule in ro- 
aspect in reference to wills made or republished since the year i 837 . Us 

1837, and containing a residuary devise, as such devise is mode 
by the act 1 Viet. c. 26, s. 25, to extend to all interests in real 
estate comprised in any devise which fails by lapse or from 
being contrary to law, or otherwise incapable of taking effect; but 

[(A) Ante, pp. 345 and 632.] 

T T 2 
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ohatteb zix. the remarks occurring on this point have already found a place 
in connection with the subject of the failure of pecuniary charges 
on real estate, not directed to be converted (/) ; to which it [should 
be added that when the sum is a charge, as distinguished from 
an exception, the failure still (as beforo tho act) enures for the 
benefit of tho specific devisee, not of the residuary devisee (»»).] 

S I) Ante, p. 351. where it was immaterial whether charge 

(m) Tucker v. Kayes s, 4 K. & J. 339 or exception ; tho general (being the 
(will dated 1853); Sutcliffe v. ('ole, 3 only) devisee could alone benefit by the 
Brew'. 135 (will dated 1843, 24 L. J. failure*. The case is more properly one 
Oh. 480). And see tlic judgment iu of void particular devise falling into 
Carter v. llaswel/ t 20 L. J. Ch. 576, residue.] 
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CHAPTER XX. 

OPERATION OP A GENERAL DEVISE OP REAL ESTATE. 


I. In regard to void , lapsed and partial I III. In regard to Copyholds. * 


specific Devises. IV. Leaseholds . 

II. — - Reversions. V. Powers of Appoint mi\ 


♦ 

I. A Residuary bequest, it is well known, operates upon all tlio 
personal estate of wliicli a testator is possessed at tlio time of 
his death, and, consequently, includes all specific legacies which 
arc void, or fail by the death of the legatee in the testator’s life- 
time (a) ; and such would undoubtedly be its operation, though 
all the specific legacies were in this situat ion, so that a bequest, 
in terms embracing the “ residue,” should become, in event, a 
gift of the whole. But as under the old law (which still applies 
to all wills made beforo 1888, whatever bo the period of the* 
testator’s decease,) a testator could only devise the real estate to 
which ho was actually entitled at the time of making his will, 
it follows that every residuary devise in such a will, however 
general in its terms, is in its nature specific (6) ; being in fact a 
specific disposition of the lands not beforo given, or, to speak 
more accurately, not beforo expressed io be given by tho will. 
Thus, if a testator, being seised of Blackacro and Whitcacre, and 
having no other jeal estate, devise Blackacro to A. in fee, and 
all the rest of the lands to 13., B. takes exactly that which ho 
would have taken under a specific devise of Whitcacro and no 
more ; and, consequently, if the devise to A. fail, from its being 
devoted to charity, or from tho devisee being dead at the time, 
or from his subsequent death in tho testator’s lifetime, B. can 
no more take, by virtue of his residuary devise, the interest so 
given, or intended to bo given, to A., than ho could have done 
under a specific devise of another property (c). Nor is this pro- 

fa) Brown v. Higgs, 4 Ves. 708 ; Y. & J. 370. 

Shanleg v. Baker , ib. 732 ; Jackson v. (r) Goodright v. Opie , 8 Mod. 123 ; 
Kelly , 2 Ves. 286. Wright v. llall , Fortcse. 182 ; US. G. nom. 

(6) See Lord Eldon's judgment in Wright v. Home , 8 Mod. 224 ; Jtoe v. 

Howe v. Earl of Dartmouth , 7 Ves. 147 ; Timid, Fort. 184 ; Sprig v. Sprig, 2 Vem. 

Broome v. Monck, 10 ib. 606; Hilly. 304; Docd. Motrisv. Underdotcn, Willcn, 

Cock, 1 V. & B. 176; Spoug y. Spottg , 1 203 ; Watson v. Earl of Lincoln , Amb. 
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Its operation 
in regard to 
specific lapsed 
devises ; 


— and specific 
devises void 
ab initio. 


Dictum in Doe 
v. Sheffield ex- 
amined. 


position at all shakon by the rule (presently discussed), that a 
residuary disposition of real estate will carry all the contingent 
or reversionary interest which a specific devise may leave undis- 
posed of ; since it is clear, upon the very same reasoning, that, in 
such a case, the residuary disposition is to be read as a speoifio 
devise of the interest not comprehended in the former devise. 

In the application of this principle to the case of lapsed de- 
vises, the writer is not aware of any opposing decision since 
Goodright v. Opie (cl), where the Judges were equally divided on 
a question, whether the share of one of several tenants in oom- 
mon in fee, dying in the testator’s lifetime, belonged to the heir 
or residuary devisee. The point was afterwards settled in 
favour of the heir, in the cases of Wright v. Hall (e), and Iloe v. 
FI add (/) ; in the latter of which the two Judges, who had been 
of a contrary opinion in Goodright v. Opie , concurred (g). 

Tho principle, however, as applied to devises void ab initio, 
seems to be encountered by somo observations which fell from 
the Court of K. B. in Doe d. Stewart v. Sheffield (A). Tho tes- 
tator devised certain premises to the sisters of II., as tenants in 
common in fee ; and, by a subsequent clause, ho devised to S. 
certain other real estates, and all his other lands and heredita- 
ments, whatsoever and wheresoever the same might be, which ho 
was in any manner entitled to or interested in, and not therein- 
before disposed of, to hold to him, his heirs, &c. There had been 
three sisters of II., but, at tho date of tho will, only ono was 
living, who, therefore, was clearly entitled to the whole, she being 
the solo representative of the class, and the Court so decided ; 
but, in delivering his judgment, Lord Ellenborough said, “But 
even if S. (i. c. the surviving sister) were not entitled to take the 
whole, the heir-at-law could not be entitled to any part of the 
residue undisposed of ; for this is not the case of a lapsed legacy, 
but the residuary devisee is to take all other his lands, heredita- 
ments, and premises, whatsoever and wheresoever, not therein- 
before disposed of, fyc,, and all other his real and personal estate 
whatsoever, in the most comprehensive terms. Then, admitting 
the law to be as stated in tho cases cited on the part of the heir- 
at-law, with respect to lapsed legacies, this is not a lapsed 
legacy.” Le Blanc, and Bayleg, JJ., both concurred in this doc- 


325; Oke v. Heath, 1 Vcs. 141 ; Cam - 
bridge v. Hoiif, 8 Von. 25; Jones v. Hit- 
Ml, 1 S. & St. 290. 

(rf) 8 Mud. 123. 


(c) Fort. 182 ; S. C. nom. Wright v. 
Horne, 8 Mod. 224. 

(/) Fort. 184. 

&) WiUes, 209. 

(A) 13 East, 527. 
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trine; the former, however, appearing to think the cnso stronger 
in favour of the residuary devisee, without the words “ not be- 
fore disposed of,” though he thought him entitled either way (/). 

It is clear, therefore, that, had all the devisees boon dead at the 
time of making the will, the Court would have held the residuary 
devisee to be entitled. Such a doctrino seems to be irrecon- 
cileable with the principle already adverted to, which teaches that 
a residuary devise is a specific disposition of whatever the will 
does not purport to dispose of, as exemplified in the case of 
lapsed devises, between which and the case of a void deviso there 
seems to be no substantial distinction ; for tho testator conceives 
himself to have disposed of the property comprised in tho void 
devise, and, therefore, does not intend the residuary deviso to 
extend to it. It is moreover inconsistent with the decisions dis- 
cussed in the last chapter, in which specific sums givon out of 
real estato devised to be sold, and which were void ab initio, 
have been hold to belong to tho heir, and not to tho residuary 
devisee of the fund (/»*). 

13ut it must be observed, that, if the specific deviso compriso 
only a partial or contingent interest in tho lands, leaving an 
ulterior or alternate interest undisposed of, which would, in tho 
absence of disposition, descend to tho heir, such undisposed-of 
interest will, even in a will made before 1838, pass by a general 
residuary devise. 

Thus, where a person, by such a will, devised certain lands to 
A. for life or in tail, and tho residue of his lands to B. and his 
heirs ; B., under this devise, took the reversion in fee not in- 
cluded in the devise to A. (/) ; and, consequently, if A. died in 
the lifetime of the testator, he became, at the testator’s death, 
tenant in fee in possession. 

So, where a testator devised that A. and his heirs should sell 


[(i) Williams v. Goodtitk d. David, hr 
reported 10 B. & Cr. 895, seemed to 
favour this doctrine; but that report 
is incorrect, see ante, p. 201, n.] 

(k) Jones v. Mitchell, 1 S. & St. 293 ; 
see also Cruse v. Barley, 3 P. W. 20 ; 
Collins v. Wakeman, 2 Vcs. jun. 683 ; 
Gibbs v. Burnscy , 2 V. & B. 294, all 
stated ante. [“ The rule is, where the 
intention of the testator is to devise the 
residue exclusive of a part given away, 
the residuary devisee shaU not take tliat 
part in any event;” per Lord Camden , 
Gravenor v. Hallwn, Amb. 645, ante, p. 
347. Wood, V.-O., felt “somo diffi- 
culty in reconciling Doe v. Sheffield” 
with this rule, Smith v. Lomas, 33 L. J. 


Ch. 582, and gave no countenance to 
tho distinction suggested by Jlomitly, 
M. R., in Garner v. JIannyngton, 22 
Bcav. 627, between a devise (as in that 
case) of “ all other my real and per- 
sonal estate” und one (as in Doe v. 
Sheffield) of “ property not hereinbe- 
fore disposed of.”] 

(/) Wheeler v. Waldron, AUen, 28, 3 
P. W. 63, n.; Cooke v. Gcrrard, 1 Lev. 
212; Rooke v. Itooke , 2 Vem. 461, 1 Eq. 
Ca. Ab. 210, pi. 17; Willows v. Lydeot, 
2 Vent. 285, 3 Mod. 229 ; see also Doe 
d. Briscoe v. Clarke , 2 B. & P. N. R. 
343 ; Bennett v. Lowe, 7 Bing. 535, 5 
Moo. & P. 485 ; [Saumarez v. Saumarez, 
4 My. Sc 0. 331.] 
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— contingent 
devises in fee. 


Alternative 
fee undisposed 
of, in event. 


his lands for payment of debts or other purposes, not exhausting 
the whole beneficial interest, and devised the residue of his real 
estate to B. ; the latter devise carried the beneficial interest not 
comprised in the former («t). 

The same doctrine, it is clear, applied to executory and con- 
tingent devises in fee ; for if an estate in fee were devised to a 
person on the happening of a certain event, it is obvious that the 
alternative fee depending on the converse event is undisposed of, 
and, therefore, is an interest on which the residuary clause will 
operate. Thus, if a testator devised, in case his personal estate 
should be insufficient to pay his debts (»), certain lands to A. and 
his heirs, in trust to sell and pay them, and devised the residue 
of his estate to B. ; the deviso to B. carried the legal fee, in 
the event of the personal estate being sufficient to pay the 
debts (o). 

So (p ), if a testator devised real estate to A. for life, remain- 
der to A.’s children living at his decease in fee, and the residue 
of his lands to B., it is clear, that, if A. died, either in the tes- 
tator’s lifetime or after his decease, without leaving a child 
surviving him, B. would be entitled under the residuary devise. 

In Doe d. Wells v. Scott (<7), a testator devised certain lands to 
A. and his heirs, provided that he or his heirs did, within six 
months after his the testator’s death, convey a certain copyhold 
estate to B. and his children ; and, in default, ho gave the said 
lands to B. for life, remainder to his children living at his de- 
cease, and their heirs, as tenants in common ; and the testator 
devised all the residue of his lands to 0. and D., their heirs and 
assigns as tenants in common. A. and B. both died unmarried 
in the testator’s lifetime. It was held, that the specific devise 
was incomplete as a disposition of the whole absolute fee, inas- 
much as it did not dispose of the interest , which remained to be dis- 
posed of if A . should not assure the copyhold estate to 2?., and B. 
should die without children ; and the necessary consequence was, 


(«i) White v. Vitty, 2 Russ. 484, 4 
Russ. 584 ; sec also ( Joodtitlc d. Hart v. 
Knott, Cowp. 43. 

(») But the validity of such a devise 
may bo questioned, [unless it is to bo 
presumed that the sufficiency or insuf- 
ficiency will bo ascertained within such 
a time as to preclude tho operation of 
the rule against perpetuities. In Mini - 
ington v. Cannon , 12 C. B. 18, a devise 
depending on the insufficiency of a real 
estate devised to executors in trust for 
payment of debts, was held good, the 
presumption being that the question of 


sufficiency would be ascertained within 
oup yoar after tho testator’s death. It 
i££carcely necessary to observe that this 
is a different question from that men- 
tioned post, Chnp» XXV., Soot. 2, ad 
On. and discussed Lewis, Perpet. 622 
—638, namely, whether a devise after 
payment of debts is good.] 

(o) Goodtitle d. Hart v. Knott , Cowp. 
43. 

(p) Willes, 300; Hoe d. Moreton v. 
Fossick, 1 B. & Ad. 186. 

(?) 3 I. & Bel. 300; [soe also Vick 
v. hueter, 3 Ell. & Bl. 219.] 
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that the interest depending on those contingencies passed by the 
general residuaiy clause (r). 

It is clear, according to the authorities, and was so assumed 
by the Court, that, in the events which had happened, the chil- 
dren of B., to whom the lands were specifically devised in fee, 
on breach of the condition by A., would, surviving the testator 
and their parent, have taken the fee. If, therefore, B. had left 
children, whether they had died in the testator’s lifetime or 
not, inasmuch as the devise to them had become absoluto in 


event , the residuary devisees would clearly have been excluded, 
precisely in the same manner as if tho devise to the children 
had been absoluto in its creation . Upon the same principle, tho 
contrary event having happened, tho residuary devisees were 
entitled, as they would have been under a specific alternative 
devise expressly applied to that event. 

[And a contingent remainder being an interest which has, or 
had (.s*), an inherent liability to fail, as well through the ovent 
upon which it is limited not happening before the determination 
of the prior particular estate, as through its not happening at all, 
the interest, which upon a failure of tho former kind is left un- 
disposed of by the specific devise, has been held to pass by a resi- 
duary devise in the same will (/).] 

But if, after carving out a partial or contingent interest, tho 
testator limit tho reversion in fee, or the alternative fee, to his 
own heirs, such devise, though inoperative in law to break tho 
descent; until the recent enactment on this point (./•), is con- 
sidered to indicato an intention to exclude this property from 
the residuary clause ; and, accordingly, such reversion dovolves 
to the heir (y). * 

Tho mere fact, however, that the devisee of tho partial or con- 
tingent interest specifically devised, is also tho general residuaiy 
devisee, will not exclude him from taking tho remaining interest 


Lp. such lands in the latter character (s). 


V 

(r) ’Tgrd Elknborough, in deciding 
Doe v. rttetf/iully recognized tjie prin- 
ciple stated* b%JVitte8) C. J., in Doc v. 
Underdown , thafcjsiij. regard devises, 
the intent of a testator -is to be taken 
as things stood at the time oj'imkjug his 
will; and that the residuary devise 
must be taken to mean the residue of 
the lands then undevised. 

[(«) Before 8 & 9 Viet. c. 100, s. 8, 
and 40 & 41 Viet. c. 33. 

( t ) Terccval y. Derccval, L. R., 5 Eq. 
386. Upjohn v. Upjohn, 7 Bcav. 69, is 
difficult to reconcile with the goneral 
current of authority. In that case 


there were three contingencies ; first, 
if a certain purchase could be and was 
completed ; secondly, if it could not ; 
thirdly, if it could but was not; of 
tli esc the first and second were provided 
for ; but in the opinion of tho M. R. 
tlio third, which actually happened, 
was not : yet he held the property did 
not pass by the residuary devise.] 

(x) 3 & 4 Will. 4, e. 106, s. 12. 

(y) Amesbnry v. Drown, cited 2 W. 
Bl. 739; Dobinsonv. Knight, 2 Ed. 1.16 ; 
Smith d. Davis v. Saunders, 2 W. Bl. 736, 
Cowp. 420. 

(r) Morgan v. Samian, 1 Taunt. 289 : 


CHAPTEBXX. 


Remark on 
Doc v. Scott. 


Contingent 
remainder 
failing by de- 
struction of 
particular es- 
tate. 


Effect of de- 
vise to tho 
testator’s own 
heirs in ex- 
cluding a re- 
version from 
a general de- 
vise. 



650 


OPERATION OP A GENERAL 


chapter zx. [If the will contains alternative contingent remainders in fee, 
Destination the reversion, if not otherwise disposed of, vests in the heir 
during 1 ^- pending the contingency, and if the will contains a residuary 
pcnBo of devise will pass by it during the same period. Thus in Egerton 
contingencies, v. Massey (if), where a testatrix devised estate A. to her niece 
for life, with remainder to her niece’s children living at her 
death in fee, and for want of such child then to P. in fee ; and 
gave all the residue of her estate and effects not thereinbefore 
disposed of to her said niece in foe : it was held that the rever- 
sion in fee which, but for the residuary devise, would have vested 
in tho heir-at-law pending tho contingency, passed by that de- 
vise to A.] 


Extent of 
general deviso 
under 1 Viet, 
c. 26. 


What will not 
limit a gene- 
ral or residu- 
ary dovise ; 


Tho points embraced by the preceding positions con scarcely 
arise under wills which are subject to the act 1 Viet. c. 26, s. 25, 
which oxpressly provides, that, unless a contrary intention shall 
appear by the will, real estate, or the interest in real estate, 
comprised in any void or lapsed devise, shall be included in the 
residuary devise, if any ; and as such act (s. 3) extends generally 
the devising power of a testator to all the real estates to which 
ho shall be entitled at his decease; and, moreover, (s. 24,) makes 
the will, with reference to the real and personal estate comprised 
in it, speak from that period, tho result of the wholo is, that any 
testator who dies leaving a will made or republished since 1837, 
containing a genoral or residuary devise of real estate, which 
takes effect, must be completely testate in regard to every por- 
tion of his real estate to which he is entitled at his decease, 
whensoever acquired, and whether originally intended to have 
been otherwise specifically disposed of or not, c if such intention 
should, for any reason whatever, fail of effect. 

[A gift of “ all other land” (a), or “ all land not hereinbefore 
devised” (J), is a more gift of residue, and shows no intention, 
within the act, to exclude lapsed specific gifts, although it gives 
an estate for life to the same person as is named specific devisee 
in fee (c). 


The position in tho text is rather an in- 
ference from, than a point expressly de- 
cided in, this case ; [see also Williams v. 
Goodtitle d. David , 10 B. & Cr. 895 ; 
Saumarez v. Saumam, 4 My. & C. 331 ; 
Ridgeway v. Munkittrick , 1 D. & War. 
90; Egerton v. Massey, 3 0. B. N.S. 
338. 

{u) 3 C. B. N. S. 338. A. (who 
never had a child) executed a convey- 
ance of the estate which, as the rever- 


sion was vested in her by the residuary 
devise, destroyed tho contingent re- 
mainders. 

(а) Cogswell v. Armstrong, 2 K. & J. 
227 • 

(б) Green v. Dunn , 20 Beav. 6. See 
also Cttlsha v. Cheese, 7 Hare, 236; 
Carter v. Haswell , 26 L. J. Gh. 576 ; 
Burton v. Newbery , 1 Gh. D. 241. 

(e) Green v. Dunn, sup. 



DEVISE ON LAPSED, ETC., DEVISES. 


651 


[On the other hand, where a testator erroneously stated that a 
specified part of his property belonged to A., and therefore gavo 
all his property to B. and nothing to A., the specified part was 
held to bo undisposed of (d). And whero A. was entitled as 
heir at law to freehold houses, of which wrongful possession was 
taken by another ; A. then died without having ever been in 
possession, having devised “ all real estate (if any) of which she 
might die seised.” It was held that “seised” was a purely 
technical word, and had no secondary or popular meaning; con- 
sequently, as A. had never been seised of the houses in the 
technical sense, they did not pass by the deviso (c). 

And the devise of a particular residue, as of the rest of a 
testator’s lands in a particular parish, following a gift of a cer- 
tain port in that parish, is not within s. 25, which requires a 
proper residuary devise, i. e. so worded as to apply to all land 
of the testator that is not otherwise disposed of, and assumes 
that there can be only ono “ residuary devise” in a will (/). A 
particular residue may indeed, upon failure of the gift of a part, 
include that part, if the testator has used language showing an 
intention to that effect. But such intention must be shown : 
whereas in the cose of a proper residuary devise the act says it 
shall be presumed (g). 

If a general residuary deviso itself fails to take complete effect, 
the property will, to that extent, bo undisposed of. As whero a 
testator devised land to several in certain shares, as tenants in 
common, and devised the residue of his real estates to tho same 
persons in tho samo proportions : somo of tho specific devisees 
died in tho testator’s lifetimo, whereupon their shares fell into 
the residue ; but much of the samo shares as came back to 
them (so to speak), under the residuary devise lapsed to tho 
heir (A).] 

And hero, it may bo observed, that, whero a specific deviso is 
to take effect in futuro, so that, at tho death of tho testator, 
thero is no person actually entitled to tho immediate income, the 
rents and profits will, until tho deviso vests in possession, pass 

(d) [ Cireuitt v. Perry, 23 Beav. 275. (/) Springctt y. Penning w, L. R., 10 

Cf. The d. Howell v. Thomas , 1 M. & Eq. 488, 0 Ch. 333. See also Re liroun, 
Gr. 335, 344, post, 6 55. And see ana- 1 K. & J. 522, stated post, s. 5, ad fin. 
logous cases on exclusion from general {a) lb. 

or residuary bequests of porsoualty, (A) Greated v. Created, 26 Beay. 621 
Ch. XXIII. The samo rule prevails in case of per- 

(e) Leach v. Jay, 9 Ch. D. 42. sonalty, Skrymshcr v. Korthcotc , 1 Sw. 

7 566, post, Ch. XXIII. 
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chapter xx. under the residuary clause, if any (i), and, should the will con- 
tain no such clause, will descend to the testator’s heir-at-law (A*) ; 
and it is immaterial whether the future devise in question be 
vested or contingent. [So] if the residuary devise itself be 
contingent or future, i. e. deferred in point of enjoyment, the 
income accruing in the interval from the residuary real estate 
[does not pass by such devise, but is undisposed of and goes to 
the heir (/).] A residuary bequest of personalty, it is well 
known, does (though contingent in its terms) cany tho prior 
income (m). [And the distinction between real and personal 
estate has been said to flow from tho very nature (under the old 
law) of a residuary devise; for being confined to what tho 
testator had when he made his will, it was as specific as if the 
property was particularly described (n). It is still more clearly 
deducible from tho rule of law that the freehold cannot be in 
aboyance (o). And the profits necessarily go with the estate (p ) . 
It is impossible, in the absence of any words clearly leading to 
what the Court considers judicially to imply a gift of the inter- 
mediate rents ( q), that any such gift can be introduced into the 
testator’s will. Neither the persons waiting until tho executory 
devise shall take effect, nor the person who shall first come into 
esse when tho executory devise has taken effect, nor all the 
persons who may be interested under the series of devises follow- 
ing that executory devise, by way of accumulation (of the rents) 
can establish their claim (r). And the rule is the same with 
regard to trusts («). 

[(t) Stephens v. Stephens , Ca. t. Talb. aliquot share of it is to bo laid out in 

228 ;] l)u field v. Duffield , 3 Bli. N. S. realty : the interim income is still in- 

621, [1 Bow & Cl. 395 ; (nor would come of personalty, and foUows the 
this result have boon varied by tho trust of the corpus, Beet ire v. Hodgson, 
residue being devised upon trust for sup.] But a future specific bequest does 
sale, ib.); Holmes v. Brcscott, 10 Jur. not cany income, Wyndham v. Wynd- 

N. S. 507, 33 L. J. Ch. 264 ; Be Moir - ham , 3 B. C. C. 57 ; Shaw v. Cttnliffic, 4 

lew, L. R., 18 Eq. 9 (gift to child cn B. C. C. 144; 2 Hop. Leg. by Wh. 276. 

ventre). [(») By Wood, V.-C., 1 H. &M. 396. 

(A*) Hopkins v. Hopkins , Ca. t. Talb. (o) Sec acc. per Lord Westbury, 10 
44 ;] Bullock v. Stones, 2 Vcs. 621 ; H. L. Ca. 666. 

[Wills v. Wills, 1 1). & War. 430. (p) 1 Atk. 424, 2 Atk. 476, Co. Lit. 

(1) Hopkins v. Hopkins, Ca. t. Talb. 65 b, n. (8). 

44, extr. from R. L. Hawkins, Con- (?) For examples of such a gift in a 
struction of Wills, App. I. ; Hodgson v. shifting clause, see Tnrton v. Lombards, 
Bective , 1 II. & M. 376, 10 II. L. Ca. 1 1). F. & J. 496 ; D’Byncourl v. Gre - 
656 (but not appealed on this point).] gory , 34 Bcav. 36. 

(nr) Green v. Likins, 2 Atk. 472; (r) Per Wood, V.-C., 1 H. & M. 392 ; 

Trcvanion v. Vivian, 2 Vcs. 430 ; [i. o. and see Sir A'. SngdenU remarks in Wills 
until accumulation is stopped by tho v. Wills, 1 D. & War. 461, 462, upon 
law: thenceforth it goes to the next of Duffield v. Slices, 2 S. & St. 644 ; and 
kin, Bective v. Hodgson, 10 H. L. Ca. ante, p. 676. Sidney ▼. Wilmer , 4 D. 
656, 671 ; Wade- Gcry v. Handley , 1 Ch. J. & S. 84, contra, is not law, 3 Ch. D. 
B. 663, 3 lb. 374. And it makes no 374. 

difference that the personalty or an («) Per Lord Talbot, Hopkins v. Hop- 
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[But if] tho real and personal estates aro blended in one gift, 
it is considered to denote an intontion that both species of pro- 
perty shall bo subject to tho rule applicable to personalty. Thus 
in Genery v. Fitzgerald (t)> Lord Eldon decided that a gift of all 
the residue of the real and personal estate to tho eldest of three 
persons who should attain twenty-one, charged with a sum of 
money to the others if they should attain that age, comprised 
the rents accruing between the testator’s decease and the attain- 
ment by tho devisee of the prescribed ago. IIo said, “ Tho 
general principles aro these: — "When personal estate is given 
to A. at twenty-one, that will cany tho intermediate interest. 
If a testator gives his estate, lllackacre, at a future period, that 
will not carry the intermediate rents and profits ; but whore ho 
mixes up real and personal estate in one clause, tho question 
must be whether he docs not show an intention that the same 
rule must operate on both.” 

It should be observed that this question regarding intermediate 
income of residuary real estate is not affected by the act 1 Yict. 
o. 26, s. 24 (a). 


II. It remains to bo considered whether reversions will pass 
under a general devise of lands. In regard to this question, an 
undisposed-of interest which, on his dccoase, would become a 
reversion left in the testator after other dispositions of his own 
will, is obviously distinguishable from a reversion of which he is 
the owner at tho time of his will (jc) ; but thoy have been gene- 
rally treated as belonging to tho same class and sufficiently 
approximate in principle to warrant at least their juxtaposition. 

Reversions in # fee, then, will pass under a general deviso of 
lands or hereditaments^), although tho testator be seised of 


[kins, sup. cited by Sagden % 0., 1 D. & 
War. 455 ; Re EddcPs Trust , L. R., 11 
Eq. 659 ; Wade -G cry v. Handley , 1 Cli. 
I). 653, 3 ib. 374.] 

(/) Joe. 468; see also Gibson v. Mont- 
fort , 1 Ves. 490; Glanville v. Gian - 
rille, 2Mer. 38; Ackers v. Ehipps, 6 
Sim. 44, 9 Bli. N. S. 431, 3 Cl. & Fin. 
665; [Lachlan v. Reynolds , 9 Hare, 
796. But in acting upon tliia rule 
care must be taken to see that there is 
in fact a blending of the real and per- 
sonal estate and not merely a gift of 
one, by reference to some of the trusts 
declared of the other, Hodgson v. Bee- 
five , 1 H. & M. 397. Distinguish also 
between a postponed or contingent gift 
of the residue, and a particular inte- 


rest to commence in futuro in a fund 
already constituted, which latter does 
not carry intermediate income even of 
personalty, Talbot v. Jevers , L. R., *20 
Eq. 255 ; Wcathcrall v. Thornburgh , 8 
Ch. D. 2G1. See also Re Hrakeleifs 
Estate , 19 Beav. 395 ; Marriott v. 7 )*r- 
ner, 20 ib. 557 ; Re Sanderson's Trust , 

3 K. & J. 510. 

{u) llodgson v. Bective , 1 II. & M. 
390 (will dated 1853). 

(x) See Tenncnt v. Tennent , 1 Jo. & 
Lat. 388.] 

(if) Chester v. Chester , 3 P. W. 56 ; 
Tain v. Ridout , 3 Atk. 486 ; Atkyns v. 
Atkyns , Cowp. 808, 3 B. P. C. Toml. 
408 ; see also Hoc d. Crump v. Snarkes , 

4 D. & Ry. 246. * 
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onAPTEB zx. real ostates in possession to satisfy the words of the devise (a 
fact, however, which, in regard to wills made since 1837, would 
be immaterial) ; and although he may liavo been ignorant when 
he made his will of his having such a disposable intorcst (z) ; or 
it may have been unlikely, from its remoteness or liability to bo 
defeated by the act of another, ever to fall into possession, as in 
the case of a reversion expectant on an estate tail (a). 

Deviso of It has been even hold that a testator’s reversion in foe in settled 
lettied/Mn- hinds will pass under a devise of his “ lands not settled (/>),” or 
eludes un- of his lands and hereditaments “ out of settlement (c) 99 or “ in the 

Bottled rever- , _ _ _ __ . _ , , . . ' _ _ 

Bion in settled towns of M. and IV. , or elsewhere , not by htm formerly settled 

lands. or fj icre iy disposed of (rf).” The argument in these cases was, 

that, although cortain estates in those lands wero settled, yet that 
tho reversion was not, and consequently it fell within the restric- 
tive terms of the testator’s description. 

So, in Glover v. Spcndlove (e), where A. on his marriage having 
settled certain lands on himself for life, remainder to B., his in- 
tended wife, for life, remainder to their first and other sons in 
tail male, remainders over, reversion to himself in fee, by his will 
devised to his daughters in fee/* all his lands not settled hi join- 
ture upon his wife; 99 Lord Thurlow held, without hesitation, that 
the reversion passed by the will. 

It is true that, in Goodtitle d. Daniel v. Miles (/), where the 
same words occurred, Lord Ellenborough seemed to think they 
were descriptive of tho corpus of the lands, and not of tho 
devisor’s interest. lie distinguished the other cases on account 
of the variation of expression ; and Glover v. Spcndlove, on the 
ground that there the testator had no son, and therefore “ had, 
for all tho purposes of substantial benefit, the .fee expectant on 
his wife’s life estate, she being then alive but his Lordship’s 
reasoning on this point is evidently untenable, [and the opinion 
of tho Court was expressly rested upon grounds strong enough, 
in their judgment, to support it, even supposing the words in 
question to be insufficient of themselves to restrain the effect of 
the general words.] 

If Lord Ellenborough 9 s observations could be considered as 

(s) Persons not professionally in- (e) Strode v. Russell, 2 Vem. 621, 1 
formed do not readily apprehend the Eq. Ca. Ab. 210, pi. 18, 3 Ch. Hep. 
alienable nature of reversionary con- 169, and (nom. Falkland v. Lytton ), 3 
tingent interests. B. P. C. Toml. 24. 

(a) Daily v. Champemon, Skinn. G31, (d) Chester v. Chester , 3 P. W. 66, 2 

‘where, however, it was controlled by Eq. Ca. Ab. 330, pi. 9. 

the context. (e) 4 B. C. C. 337. 

(b) Cooke v. Gerrard \ 1 Lev. 212. (/) 6 East, 494, stated post, p. 660. 
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throwing a shade over the doctrine, it has been completely dissi- 
pated by Att.-Gcn. v. Vigor (g), where Lord Eldon expressed a 
decided opinion that the reversion in lands, settled on the mar- 
riage of the testator’s son with Lady K., passed by a devise of 
all the testator’s lands, which he had not settled or assured , or 
agreed to settle or assure , to the me of his said son and the issue 
male of his body, upon his marriage with Lady K. his wife; [and 
by Incorporated Society v. Richards (//), where the testator — 
having upon his marriage agreed to settlo certain estates in 
trust for himself for life, remainder to provide a joiuturo for his 
wife, remainder to his issue in tail, remainder to himself in fee — 
devised all his unsettled real estato to his wife for life, remainder 
over, and Sir E. Sugden , 0., held that the reversion passed as part 
of the unsettled estates.] 

Though the rule of construction established by the preceding 
coses has been much condemned, as savouring of extreme tech- 
nicality and inimical to popular notions and probable intention (/)*; 
they have, it is conceived, placed it boyond the reach of contro- 
versy. [They also show that tho possession by the testator at 
the date of his will of lands, no estato or interest in which has 
been settled, and to which the devise is applicable, will not ex- 
clude the operation of the will.] 

On a principle not very dissimilar, it has been held, that a 
devise of lands “ not before dovised,” or “ not before disposed 
of,” carries the reversion in lands which the testator had pre- 
viously devised for life (/•). 

The inclination of the Courts at the present day not to ex- 
clude a reversion from a general devise upon slight or equivocal 
grounds, is strongly illustrated by Doe d. IIowcll v. Thomas (/), 
in which a reversion in fee in an estate limited to the testator’s 
first and other sons in strict settlement was held to pass under 
a devise of estates over which the testator had a power of dis- 
posal, though in another part of tho will ho referred to the estato 
in question as property over which he had no power . [And in 
Ridgeway v. Munkittrick (m) 9 where a testator directed his trustees 

(a) 8 Vea. 256, 272. Dr. & War. 285 ; and by Pcpys, M. R. , 

[(A) 1 D. & War. 258; see also Jones 5 L. J. N. S. Ch. 87.] 
v. Skinner, 5 L. J. N.S. Ch. 87; Crowe (A) Boole v. Hooke t 2 Vom. 461, 1 
y. Noble, Sm. & Bat. 12. Eq. Ca. Ab. 210, pi. 17 ; Willows v. 

- (i) Sir /. Mansfield, in Morgan v. Jydcot , 2 Vent. 285, 3 Mod. 229 ; 
Surman, 1 Taunt. 292, characterized \Taaffe v.Ferrall, 10 Ir. Ch. Rep. 183;] 
Chester v. Chester as “ a shocking de- but see Hyley v. Hyley , 3 Mod. 228. 
ci«ion; M but he admitted it had been (/) 1 Scott, N. R. 359, 1 M. Sc Gr. 
followed by numerous others; [and see 335. 
the rule defended by Sir A. Sugden, 1 [(«») 1 D. & War. 84.] 
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[to let a certain mill, and also dispose of his stock in trade and 
other properties to the best advantage, Sir E. Sugden held that 
the mill was included in the term “ other properties.”] 

But the groat question which has been agitated, in regard to 
the operation of a general devise upon a reversion is, ^whether 
the inaptitudo of some of the limitations be a ground for their 
exclusion. 

In reference to this question, it is proper to consider separately 
those cases in which there are other lands to which the limita- 
tions in question are applicable, and thoso in which the reversion 
is the only property of the testator that the devise could apply to. 

With regard to the first, it is quite clear that the impossibility 
of some of the limitations operating on the roversionaiy interest, 
will not have the effect of excluding it from the devise ; as the 
limitations inapplicable to the reversion will be considered as 
referring exclusively to the other lands, and the other limitations 
as applicable to the wholo referemlo singula singulis. 

Thus, in Doe d. Earl Cliohnondeley v. Weatherly (n), where a 
reversioner in fee, having also other lands, devised his real estate 
generally, charged with annuities to throe persons for their lives, 
one of whom was tenant for life of the lands in whicli the devisor 
had the reversion, and as to whom, therefore, the charge in respect 
of those lands was void, it was held that the reversion passed ; 
for though that annuity could not bo charged upon this parti- 
cular property, thero was other real estate which might be charged 
with it. Iteferring, then, the charge of the three annuities to the 
several properties devised by the residuary clause, singula singulis , 
the charge would attach upon all the estates as to two of the 
annuities, and upon all but this reversion as to the three. 

[So, in William d. Hughes v. Thomas (0), where a testator 
having a reversion in feo expectant on an estate toil in another 
person, and having also other lands in possession, after several 
specific devises, gave all the residue of his estate and effects real 
and personal whatsoever and wheresoever, after payment of his 
debts legacies and funeral expenses, to his wife absolutely ; it 
was at first argued that the charge of debts legacies and funeral 
expenses showed that the testator could not have contemplated 
a distant re version;, but the argument was afterwards abandoned, 
and it was held to bo quite clear that the reversion was included.] ' 

To this principle may also be referred the case of Freeman v. 

(«) 11 East, 322 ; S. P. Doc d. More- [( 0 ) 12 East, 141.] 
ton v. Fossick^ 1 B. & Ad. 186. 
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Duke of Chatulos (jj ) 9 where A., having the reversion in foo of chapteb xx. 
estates in Gloucester and Worcester which wero settled on his 
marriage, and of other estates in two other counties which were 
not included in that settlement, devised all his lands and here- 
ditaments in the counties of Gloucester and Worcester, and 
elsewhere in the kingdom of England ; and all his estates or in- 
terest in reversion, remainder, or expectancy, subject to certain 
charges and to certain limitations , to his brothers and their respec- 
tive first and other sons , in and by his marriage settlement , bearing 
date, Sfc. expressed , in trust, in case himself and his brothers 
should all die without issue male of their bodies, or his brother 
should die before twenty-one, for certain persons. It was con- 
tended that from tlieso words it was manifest that tlio testator 
had no other than tho settled estates in his contemplation ; but 
it was held that tho reversion in tho other lands passed. 

So, in Doe d. Nethcrcote v. Bartle (q ) 9 where a man, having ill Doe v. Barth. 
the parish of A. lands of which he was tenant in fee, and also 
lands which had been settled to tho use of himself for life, 
remainder to his wife for life, with remainder to their issuo in 
tail, leaving the ultimate reversion in himself (both of which wero 
in his own occupation,) devised unto his wife all his freehold and 
Copyhold lands of which ho was then in the immediate possession, . 
lying in the several parishes of A. and 13., and also all his rever- 
sionary estate expectant on tho death of his mother in other 
lands in A. and 13., to his said wife for life ; remainder to his 
daughter in foe. It was held that tho reversion in the settled 
lands passed, although the wife was tenant for life, and tho 
daughter tenant in tail in remainder of those lands, under the 
settlement. # 

Tlieso decisions have established, that tho inapplicability of Conclusion 
some of the limitations will not exclude a roversion, if there be caHes. th ° 
other lands upon which those limitations can oporate. And the 
same rule of construction has been applied even to deeds (r). 

In Mostyn v. Champneys (.*), ah attempt was made to exclude i Myn v. 
a reversion in fee expectant on an estato tail from a devise of all (Jham P m u*- 
tho testator’s real estate whatsoever and wheresoever over which 


(/>) Cowp. 363. The report of this 
case is very defective : it neither states 
the uses to which the property in ques- 
tion was subject, nor the nature of those 
limited by the will; see also Strang v. 

cait t post, p. G58, whfeh road in this 
place for the reason assigned, u. (x). 

(/y) 6 B. & Aid. 492 ; [and see Ford v. 
Ford, 6 Hare, 486; 1 louy wood v. llrny- 

J. — VOL. I. 


wood, 2 Y. & C. C. C. 471. The latter 
case appears contrary to the authori- 
ties, but tho ground of tho decision 
(which is not stated) may have boon 
that the devise of the reversion was re- 
voked by subsequent conveyance.] 

(;•) Jhe v. Jei/es, 1 B. & Ad. 593. 

(*) 1 Scott, 293, 1 Bing. N. C. 311. 


U U 
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ject to tho 
jfcncnfl 
devise. 


StronffY. Teatt . 


he had any disposing power to trustees for a term for raising debts 
funeral charges and legacies, on the ground that the testator 
himself was tenant in tail of tho lands in question ; and that he 
could not intend to describe such a remote reversion as property 
ovor which lie had a disposing power, he having taken no steps 
to onlarge his estato tail, as he might have done, into a fee 
simple. The testator had other real estate in possession, to whioh 
it was admitted tho devise in question extended. The Court of 
C. P. certified that, the words of the devise being sufficient to 
include the reversion, and no intention to exclude it being ex- 
pressed, or necessarily implied from other parts of the will, such 
reversion passed. 

Put the other class of cases, namely, whore tho reversion is 
tho only real estate of tho testator upon which the general devise 
can operato, (tho will being of course mado before 1838,) is 
susceptible of a different train of reasoning, and is certainly 
environed with more difficulty, both upon principle and tho 
authorities. There being no other lands to which tho inappli- 
cable limitations can be referred, tho argument for the exclusion 
afforded by their introduction is obviously strongor ; but, on tho 
other hand, is mot by tho argument that the testator must have 
intended the devise to operato upon some property; for, as ho 
could, under tho old tostamentary law, only dispose of the lands 
of which he was seised at the time of making his will, ho was 
always to bo supposed to have a specific subject in his contem- 
plation when he made a devise, however general in its terms (t). 
Tho question, then, was, whether a testator was rather to be 
presumed to subjoct to certain limitations, property, which some 
of those limitations could never reach, or to make a devise which 
must necessarily be altogether inoperative. It will be seen that 
the early decisions incline against, and the latter in favour of, 
tho application of the devise to the reversion in such cases. 

Thus, in Strong v. Teatt ( it), where 0., having on the marriage 
of his son II. settled the manor of A., in the county of T., on 
himself for life, remainder to II. for life, remainder to the first 
and othor sons of the marriage in tail, with reversion to himself 
in fee ; and having issue throe other sons, A., J., and T.; by his 
will, devised certain lands of which ho was seised in fee in pos- 
session, and all other his lands tenements and hereditaments in 
tho counties of T. and M. (#), to the use of his son A. for life ; 

(t) See Hockley v. Hawley, 1 Vcs. 3 B. P. C. Torn!. 219. 
jun. 152. (#) He had another estate in T., 

(//) 2 Burr. 912, affirmed in D. P., besides that before described, and 
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remainder to his first and other sons in tail male; and so on to chatter xx. 
the sons J., T., and H., and their sons in succession ; and pro- 
vided that if it should happen that his sons II. and A. should 
both die without issue malo in the lifetime of his son J. whereby 
the estate settled upon IT. upon his marriage would descend upon J., 
then that his said son J. should not tako any estate or interest in 
the lands theroinbeforo devised to him ; but that the same should 
go to T. Tho question was, whether the reversion in the set! led 
lands passed. Lord Mansfield was of opinion that, tho latter 
clause was conclusive that the testator did not mean tho rever- 
sion to pass ; for, if it had, it could never “ descend” upon J., 
which was tho event provided for. 

There wore certainly strong grounds in this caso for the re- 
stricted construction. 

In Hoe d. James v. Avis (//), a reversion in fee expectant on Hoc y. Avis. 
an estate tail [in another person] was held not to pass under a Remote ivvcv- 
devise of all the residue of the testatrix’s real estate and effects innnimri for 
to be sold as soon as might be after her death and her funeral 
expenses to be paid thereout , and tho overplus (if any) to be 
divided between A. and B., on tho ground that the purpose to 
which tho proceeds of the sale were to bo applied, namely, tho 
payment of funoral expenses, showed that tho testatrix meant to 
disposo of something which might be sold immediately. 

This reasoning is evidently unsatisfactory. A reversion ex- 
pectant on an estato tail is not absolutely unsaleable, though it 
may be of littlo value ; and, if capable of being sold at all, why 
may it not bo disposed of to pay funeral expenses as well as for 
any other purpose P 

Lord Eldon (s) has spoken of this case with disapprobation, Hoe v. Arts 
and as the unsuccessful argument for tho exclusion of tho °' om,t • 
reversion in Mostyn v. Champneys (a), stated under the former 
division, was principally based on its authority, that case must 
be considered to have completely overturned it, if indeed tho 
task had not been performed by antecedent adjudications (b). 

Another instance of the restrictive construction occurs in Ooodiitle v. 
Ooodtiile d. Daniel v. Miles (r), where, on tho marriage of A. liIlks ' 
with B., lands had been settled [by A.’s father] to tho uso of 
A. for life ; remainder to B. for life for her jointure ; remainder 

which, therefore, woul^ satisfy the («) 1 Scott, 293, 1 Bing. N. C. 311, 
word u other.” ante, p. 657. 

(y) 4 T. R. 605. [(£) Sceuoc pci rPurlr, B., 6 Ex. 47; 

(c) 15 Ves. 403. post, p. 662, n. (A*).] 

(c) 6 East, 493. 

u u 2 
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cided by Sir 
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to the heirs of the body of B. by A. to be begotten ; remainder 
to the right heirs of A. A. survived his wife, having had by 
her two daughters, C. and D., who survived him, and were his 
heirs-at-law. By his will, A. devised to his daughter 0., and to 
the heirs of her body lawfully begotten, certain freehold lands of 
which ho was seised in fee in possession, and all other his free- 
hold, copyhold and leasehold lands, which he should be pos- 
sessed of, or entitled to, at the time of his decease, and which 
were not settled in jointure on his late wife ; the said daughter and 
the heirs of her body paying thereout to his daughter D. 15/. 
yearly during her life. And in case his daughter C. should 
happen to diq, and leave no issue of her body, he devised the 
lands to his daughter D., for life, and, after her decease, to her 
children then living; and, for want of such issue, then ovor. 
Tho devisor had no real estate other than lands expressly devised, 
besides the reversion in question. The question was, whether 
the reversion passed. Tho Court of K. B. held that it did not : 
they admitted that the general words, if unrestrained, would carry 
tho reversion, but as tho daughters had estates tail in tho settled 
lands, so that tho testator had no disposable interest, unless they 
both died without issuo, if those lands were included tho devise to 
C. in tail was necessarily inoperative (d) ; sinco she had an ostate 
of the same duration under the settlement : sho would then be 
tenant in tail general under the will, expectant on the determina- 
tion of an estate tail general already subsisting iu herself under 
the settlement. The samo observation applied to the deviso to his 
daughter D. for life, remainder to her children, which could not 
possibly take effect. Upon this ground, and adverting also to 
tho restriction of tho devise to lands u not settled in jointure on 
his wife” (e) } the Court held that the reversion did not pass. 

So far the cases certainly favour the restrictive construction ; 
but Church v. Mundy (/), gives a new complexion to tho doctrine 
on this subject. M. having a reyersion in fee expectant on an 
estate tail in his brother C., devised all his real and personal estate 
to his wife for life ; and if she should die leaving no issue, then 
in trust for C., his heirs, &c. ; and in case C. should not be then 
living, to be at tho disposal of the testator’s wife. The testator 
had no other real estate. Sir W \ Grant , M.R., held, that the 

[(rf) See Badger v. Lloyd , 1 Salk, seemed too dear to admit of a ques- 
232.] tion, the deviso being simply to two 

(e) As to which, sec ante, p. C54. persons in fee, of lands, in wnich they 

(/) 12 Ves. 42C; see also Alt.- Gen. had successively chattel interests de- 

v. Vigor , 8 Ves. 25C, where the point terminable with their respective lives. 
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reversion (Ed not pass, conceiving that tho testator could not 
intend to comprehend in that devise any estate hut such as his 
wife might take for life, .and C. might enjoy afterwards, which 
was impossible as to this reversion ; for, until tho death of 0., 
without issue, it could not fall in. But Lord Eldon roversod this 
decree (y) ; — “ The question is (ho said) whether, as tho purposes 
of this will are such, to which this subject cannot bo so con- 
veniently applied as a present interest in possession, not in 
remainder, the testator is to bo considered as meaning nothing 
by this clause. In every case of this sort, the testator had some 
property, which was tho foundation of an argument, that property 
which could be conveniently applied should pass, and that which 
could not be conveniently applied should not pass. That con- 
clusion is very much confirmed by this will ; adverting to tho 
different situations in which the testator’s family may be at his 
decease, particularly that the tonant in tail might not be living. 
If tho testator had been asked whether ho meant to disposo of 
his reversion, if his brother should be living, his answer would 
have been, that he intended to dispose of all lie could dispose of ; 
to take tho chance for his wife and children ; the instrument 
itself supposing that his brother may die before him : and dis- 
posing in terms that can apply to nothing besides this property. 
If the event of his brother’s death within a w r cck, without barring 
tho entail, had boon put to him, lie would have answered, that, 
in that event, ho intended to pass the property ; and he would 
not have thought it necessary to republish his will ; which, if the 
words are sufficient to cany this property, would not bo neces- 
sary.” “ 1 am strongly influenced towards the opinion, 

that a court of justice is not by conjecture to take out of tho 
effect of general words, property, which those words are always 
considered as comprehending. The bed rule of coi id ruction is 
that which takes the words to comprehend a subject which falls within 
their usual sense , unless there is something like declaration plain to 
the contrary ; and surely that is the safest course , when 9 as there is 
no other subject to which they can be applied , the testator must , if he 
does not mean that , he considered as haring no meaning .” 

It is evident, therefore, that he considered the improbability 
that the testator should intend to include a reversion in a devise, 
having limitations, somo of which could never operate upon that 
reversion, as less violent than that he should make a devise with- 
out having any real estate upon which all the limitations could 
i<j) 16 Yes. 396. 
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operate : and even if it bo said that those general devises are 
frequently made by testators, without having in view any spe- 
cific property, as tho fact undoubtedly is, yet this does not add 
much to tho force of the argument for tho exclusion; fpr it shows 
that the testator used tho general clause for tho purpose of in- 
cluding any property which he might inadvertently leave tin- 
disposed of ; and if lie wore told that ho had such a reversion, 
but which could not bo affected by somo of tho limitations of tho 
devise, his answer would be, thon let it be operated upon by the 
others. 

It should bo observed, that Church v. Mundy has been rof erred 
to by Sir IK Grant , (whoso decree was reversed in that case (h ) ), 
as depending on its particular circumstances; namely, that if 
the brother had died beforo the testator, an event which his will 
expressly contemplated, tho devise would at the moment of tho 
testator’s death havo had its complete operation in favour of tho 
wife ; and was considered by him as not necessarily deciding, 
that where A., tenant for life, with remainder to B. in tail, with 
reversion to liimself in fee, devised to B. (the tenant in toil) for 
life, with remainder to 4J., his eldest son, for life, with remainder 
to tho first and other sons of C. in tail, tho reversion would pass. 
Tho point, however, was only indirectly brought into discussion 
before tho M. It., in tho consideration of the question, whether 
such a roversioner making a devise in these terms, was to bo con- 
sidered as intending to pass his own reversion only, or the corpus 
of the land, inclusive of B.’s interests, so as to raise a case of 
election against B. : the latter was decided (/). Since this period, 
in every instance in which tho question whether a reversion 
passes by a general devise has been agitated, it has been decided 
in tho affirmative (/»•) ; and, though in all these coses, there 
happened to bo other real estate to which the limitations inap- 
plicable to tho reversion might be referred, yet little or no stress 
seems to havo been laid on that circumstance ; and they were 
decided on tho broad ground, that the words of the devise being 
sufficient to comprise the property, it would pass, without going 
into tho question, whether tho testator, could be supposed to 

[(//) See Sir 7F. Grant's judgment in in tho text; AUislon v. Chappie, % Jur. 
7 Felly v. Welly, 2 V. & B. 187. N. S. 288 ; . Taajfe v. Ferrall, 10 Ir. Ch. 

(i) See also per Sir G. Ttrnter, Win* Kcp. 183. In Tcnnent y. Tetment, 1 
tour y. Clifton , 3 Jur. N.S. 77, 26 L. J. Jo. & Lat. 388, Sjr % Sttyden treated 
Gh. 223.1 Hoc v. Avis and Goodtitle ▼. Miles as 

(k) Vide cases, ante, pp. 655, 056 ; ’ clearly overruled by the current of 
[and 6 Hare, 4 94 , whore Wiyram , V. C. , later authorities, 
cites and approves of the observations 
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have had it actually in his contemplation when ho framed tho chapter ex. 
devise, or not. — — 

The sound conclusion, then, seems to bo, that a general deviso General t on- 
will in all cases operate on a reversion or remainder belonging to tkccuses. 
the testator, notwithstanding the remotenoss of such reversion or 
remainder, as being expectant on an estato tail or otherwise 
(whether such, estate tail be vested in the testator or another), 
and notwithstanding the inapplicability of some of the limita- 
tions or purposes of the devise to the intorest in question ; and, 
that, too, whether the testator had at the timo of the making of . 
the will any other real estate to which such inapplicable limita- 
tions or purposes can be applied or not. Indeed, tile latter fact 
would, of course, be wholly immaterial in the case of a will made 
or republished since 1837, any general deviso in which would 
comprise after-acquired real estate ; precluding, therefore, all 
inquiry into tho that state of tho testator’s property, as affording 
any insight into the intention. 

[But if the testator is possessed of a reversion to which none Y 10 *t° 
of tho limitations are applicable, tho question, it is conceived, is ii 011H , inj U p." 
by no means tho same. Sir IV Grant, indeed, thought there () f ^ 

would bo no room for arguing such a case ; for that would be to IK a rant. 
say, the reversion passed, although it were so given that nobody 
could tako it (/). There seems to be no decision on the point] 


III. "When it was necessary to the operation of a deviso of Uusuwen- 
copyholds that they should have been surrendered to the use of pZlwl 
the will (;;*), tho rule was, that copyholds [so surrendered would 1,1 “ 
pass under a deviso of lands, tenements or hereditaments, or —when, 
other general words descriptive of real estate (a ) ; but] that copy- 
holds not so surrendered would not pass under such a devise ( 0 ), 


[(/) Wclfrj v. Welby, 2 V. & B. 107. 
The point was touched upon in argu- 
ment in Tcnneut v. Tcnncnl , Dru. 101, 
1 Jo. & Lot. 379, where, first, the T. 
estate was entailed On It. J., and then 
the residue was devised to K., with a 
direction at his death to entail tlic sub- 
ject- of disposition on B. J. in the same 
manner as the T. estate was entailed on 
him. It was argued that as the pre- 
scribed entail would be wholly in- 
operative upon the reversion in the T. 
estate, this reversion was not subject 
to the direction ; and if not, so neither 
were certain other estates, which were 
included with it in the devise to R., 
and which he thus took in fee. . - But 
8ugdcn } C. rejected this argument: he 


treated tlie gift to R. and the direction 
to entail as parts of one devise or scries 
of limitations, so that the ease became 
011 c where sonic, not all, of tlie limita- 
tionNwcrc inapplicable to the reversion. 
“ It is now settled,” lie said, “ that a 
reversion in fee will pass under a gene- 
ral deviso unless a elear intention to 
exclude it is shown, though it iH limited 
in part to tlie same uses to which tho 
particular estate is already dedicated.” 
Tliprc was thus no decision on the point 
in question.] 

(in) See ante, p. 50. 

[(«) 2 Atk. 85; 1 Vcs. 22G, 273; 0 
Mad. 363, 304 ; and 2 Powell on De- 
vises by Jarman, p. 123, n. 

{ 0 ) Amb. 274;] 2 Ves. 164; 1 Atk. 
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unless the testator had no freehold lands upon which it might 
operate ; in which last case, [as there was a clear intention to 
pass something, the devise was held in Equity to operate on the 
copyholds (p ) ; in favour, however, of those objects only for 
whom a surrender was supplied of unsurrendered copyholds 
expressly mentioned in the will, that is to say,] tho testator’s 
creditors (</), and also his wife and children (r), but not in favour 
of grandchildren («), unloss tho testator hod placed himself in 
loco parentis (/), or natural ohildren (it); nor, it seems, even for 
tho wife and children, if the will contained a provision for 
them (.r). 

Tho rule that copyholds would not pass if there were freeholds 
was hold to apply to a case where the will, being attested by two 
witnesses only, was, under tho then existing law, inadequate to 
pass the freeholds (y) ; tho case boing, it was considered, not 
analogous to those in which there wore no freeholds, as the 
failure of the devise arose, not from tho absence of intention, 
but from the positive rule prescribed by the Statute of Frauds. 

Questions of this nature, howover, can no longer arise, sinco 
tho statutes dispensing with the necessity of a surrender to tho 
use of tho will (s), which have placed freeholds and copyholds 
pari passu in regard to the operation of a general devise, — a 
point which in a former publication of tho writer was strenuously 
contended for, and is now settled by authority. Thus, in Doc 
d. Clarke v. LuiUam (a), where a testator, having both freehold 
and copyhold estates at 0., do vised tho whole of his real and 


387; 3 B. C. C. 188; 2 B. C. C. 64; 1.3 (*) KrttU v. Townsend, 1 Salk. 187, 

Ves.400; also 1 Cox, 217; 13 Vos. 1G8; 1 Eq. Ca. Ab. 123, pi. 8 ; but sue Mills 
1.3 ib. 390; 9 Pri. fioG. And under a v. Dot niton, 5 V«s. 6G5, and see 1 P. 
devise of lands at A., copyholds situate W. 60. 

there would not pass, if the testator (t) See Fern/ v. Whitehead, 6 Vcs. 
had freeholds at that place, 1 Eq. Ca. 511. And generally as to ti testator 

Ab. 121, pi. 14. placing himself in loco purentid, see 

ip) L Vos. 215 ; 1 Atk. 3S5 ; 2 Vos. Powys v. Mansfield, 3 My. & C. 359. 
582; 12 Vcs. 42G ; 16 ib. 396; 1 V. & (it) Fnrsaker v. Robinson, Pre. Ch. 
B. 406. 47o, 1 Eq. Ca. Ab. 123, pi. 9. 

(<y) See infra. [“The execution of a (*) Rossy. Ross , 1 Eq. Ca. Ab. 124, 

power and the surrender of a copyhold pi. 14 ; Lentlopp v. Mm all, 3 B. C. C. 

go hund in hand, precisely on the same 188; but sec Tudorv. Anson, 2 Vch. 582 ; 

ground.’* Per Sir 7?. I*. Arden, Chapman [ Wentworth v. Cox, 6 Mad. 363 J 

v. (Jibson, 3 B. C. C. 231 ; see Sugd. (y) Sampson v. Sampson , 2 V. & B. 

Pow. 530, 8th cd. ; Freeman v. Freeman, 337 ; seo also Chapman v. Ilart, 1 Ves. 

Kay, 479, 5 D. M. & G. 701.] 270, and 16 Ves. 407. 

(#■) llardham v. Roberts, 1 Vcm. 132; (:) 55 Geo. 3, o. 192; 1 Viet. o. 26, 

Jlills v. Downton, 5 Ves. 557 ; [if the ss. 3 and 4. « 

interest of tho favoured individuals (a) 7 Bing. 275, 5 Moo. & P. 48 ; see 
was limited, the surrender was supplied also Edwards v. Barms, 2 Scott, 411 ; 

pro tanto only, and all besides resulted [2 Bing. N. O. 262; Doe d. Edmunds v. 

to the customary heir, Marston v. 2 Itwcllin, 2 C. M. & R. 503 ; Usticke v. 

Cowan, 3 B. C. C. 170.] Peters, 4 K. & J. 437. 
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personal estates and effects whatsoever and wheresoever, which chapter xx. 
he might be possessed of at the time of his decease, to A., his 
heirs and assigns, for ever ; it was held that the copyholds, as 
well as the freeholds, passed by the devise. [And in licercs v. 

Baker (6), a devise of “ all the rest, residue and remainder of my 
property,” though followed by the words “ whether freehold or 
personal, and wheresoever situate,” was held to includo copy- 
holds, the latter words being considered to be merely an imper- 
fect enumeration of particulars.] 

And tho circumstance that some of the limitations and clauses 
in the will were inapplicable to copyholds, (for instance, estates 
for life, limited without impeachment of waste,) would not pre- 
vent their passing by such a general devise (r), tho testator 
having other property to which the inapplicable clauses might 
bo referred. 

[If the testator had only tho equitable estate in copyholds, it Rnnitahte 
did not, at least before tho statute 55 Geo. 3, pass by a general iopyhoia" 1 
devise of lands; for it could not be surrendered, and there was no 
other clear indication of an intention to pass copyholds ( d ). But 
it has been said (c), that possibly, since tho statute, an equitable 
interest in copyholds would pass under sueh a general devise, for 
equity would follow tho law ; and as, since tho statute, general 
words included legal copyholds (/), tho same rule might apply 
in cases of trusts of copy holds.] 

Lord Eldon , in White v. Vitty (</), suggested whether, as tho 
act of 55 Geo. 3, c. 192, makes a surrender unnecessary for a 
deviso of copyholds, a surrender to tho use of the will could now 
bo considered as any evidence of intention that copyholds should 
pass by a general devise; and, certainly, if unsurrendered copy- 
holds had been held not to pass in Doe v. Lndltnn , it might liavo 
boen a question whether the same principle did not apply to sur- 
rendered copyholds; but, fortunately, Iho sound decision of the 
Court of C. 1\ in that case precludes any such question. How- Provision in 
ever, it was deemed expedient to provide expressly by 1 Yict. c. 2G, 1 Vlct ' 2G ‘ 
s. 26, that copyhold estates shall pass, together with freeholds, 
under a general devise. 

J /) 18 Beav. 872. (/) Referring to Doc v. LutUam . Sco 

Cary, Ellison, 3 Atk. 73;] Wei - also Seaman v. Woorb, 24 JBeav. '372, 

v. Bromr, 6 Sim. 99 : sec also 7 tor- where this point seems to have been 

reU v. 1 laiffh, 2 Jur. 229; Jackson v. assumed in favour of the devisee. Tho 
Noble, 2 Kee. 690. devise was of “ all tho estate of wliat- 

[(rf) Totre v. Brown , 6 H. L. Ca. 656, ever kind or nature, ’ H 

24 L. J. Ch. 757. (?) 2 Russ. 488. 4 

(e?) By Lord Cranworth, ib. 
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chapter xx. The rule of construction established by Doe v. Ludlam has 
been held not to apply to a will tho execution of which was 
prior to the statute 55 Geo. 3, c. 192, though the testator was 
living when it was passed, and consequently a surrender to the 
use of the will was dispensed with ; as the nubnequcnt alteration 
of tho law could not throw any light on the testator’s intention 
when ho made his will, and therefore ought not to exert any 
influence on its construction (A). 

Exception Before tho statute dispensing with surrenders to the use of 
wlwfoi^pay- ^ho will, an exception to the rule that unsurrendered copyholds 
inent of debts, would not pass with freeholds under a general devise, occurred 
where the deviso was for payment of dobts, and tho freeholds 
alone were inadequate to tho payment of them (/) ; the inference 
being, that tho testator, who must be presumed to have intended 
to provido a sufficient fund, meant tho copyholds (which then 
were not assets for the payment of debts) to bo included (A). 
Effect of tho Now, however, these cases of lands charged -with debts no 
upou d thc8o lC longer exist as a distinct class ; but with regard to them, also, 
ciukm, wig- (ho statute has introduced an alteration as to the order of tho 
application of freeholds and copyholds so charged. Thus, sup- 
pose tho testator charge his lands generally with the payment of 
his debts, and then devise a freehold estate to A. and a copyhold 
estate to B. ; A.’s freehold would, according to the construction 
established before tho statute, have been applied in tho first in- 
stance, and then 13. ’s copyhold (/) ; but now it is clear they 
would be applicable pari passu, and in proportion to their re- 
spective value, as was the rule before tho statute, where the 
copyholds were surrendered (in). 

Goueml deviso Under a general deviso of copyhold lands unsurrcndcrcd 
of copyholds, copyholds were held to pass even beforo tho statute of 55 Geo. 

3 (n); although tho testator had other copyholds which were 
surrendered (o). In order to restrain tho deviso to tho surrendered 
copyholds in such a case, it was necessary to show- restrictive 
words (p); which brings us to a question much discussed, 
namely, whether a reference to the fact of the testator having 
surrendered the copyholds, restricts the devise to copyholds so 
surrendered. 

(//) Doc d. Smith r. Bird, 5 B. & Ad. (/) Coombcsy . Gibson , 1 B. C. 0. 273. 
G95. \m) Grotvcock v. Smith, 2 Cox, 397#. 

(0 1 P. W. 443; 3 ib. 322 ; Cas. t. (») Ilyas v. Ilyas, 2 Ves. 164; Fran/: 

Talb. 78 ; 1 B. C. C. 273 ; 3 ib. 257 ; v. Standish, 1 B. C. C. 688, u., 15 Ves. 

2 Cox, 397; 12 Ves. 130; 13 Yes. 108; 391, n. 

15 ib. 393. (o) Blunt v. Clit heroic, lOVes. 589. 

(/•) See 15 Yes. 394. (j>) Wilson v. Mount, 3 Yes. 191. 



DEVISE ON LEASEHOLDS. 667 

In Banks v. Dcnshaw (q), Lord llardwiekc thought that a chapter xx. 
devise of freehold and copyhold lands (“ having surrendered the K r8 tru‘tLvo 
copyhold part thereof to the use of my will”), did not restrict of r°- 
the devise to surrendered copyholds. On the other hand, in copyholds 
Gascoigne v. Barker (r), ho held that a deviso of all the testator’s aurrcll(i ered. 
lands, freehold and copyhold, in the parish of Chiswick, and 
elsewhere, in tho county of Middlesex (“which I havo sur- 
rendered to the use of my will”), was restricted by tho paren- 
thetical clause to the copjdiolds surrendered. In Wihon v. 

Mount (.v), Sir 12. P. Arden , M.ll., on the authority of the last 
case, held that a devise of all the testator’s freehold and copyhold 
lands (“ the copyhold whereof I have surrendered to the use of 
my will”), was confined to surrendered copyholds. 

13ut, in a more recent case (/), Sir J. Leach , V.-C., hold that 
tho words (“ and which I have surrendered to tho use of this 
my will”), following a devise of copyhold lands, did not restrict 
it to surrendered copyholds, lie said Hie expression was affir- 
mative and not exceptive, and that the copulative “and” dis- 
tinguished the case from Wikon v. Mount (a). [And in another 
case (./*) he came to the same conclusion upon the words, “ the 
copyhold part thereof having been duly surrendered to tho uses 
of this my 'will.” Even this case lie thought different from that 
beforo Sir 12. P. Arden , who, he said, considered himself as 
yielding to authority in making a decision “ which had not 
given universal satisfaction.”] 

So refined aro the distinctions which those cases present. It 
seems to be clear, however, that, if all the testator’s copyholds 
be unsurrendcrcd, no expressions of this kind will restrict the 
devise, as the effqpt would then necessarily bo to render it wholly 
inoperative (//). 


IV. The next inquiry is, “whether properly, in which tho Leaseholds for 
testator is possessed of a tonn of years only, will pass by a 


(y) 3 Atk. 585, 1 Vos. G3. 

(r) 3 Atk. 8 ; hoc also King's Head 
Inn case , cited 1 Vcs. 63, 121. 

(*) 3 Vos. 191. 

( t ) Strutt v. Finch % 2 S. & St. 229 ; 
but see also Futlin v. Fa ll in , 10 J. B. 
Moo. 464, 3 Blog*. 47, aud other cases 
cited post, Cli. XXIV. 

[(h) Tho M. R. said (3 Vos. 193), that 
the words in Gascoigne v. Far Jeer were 
“and which,* * &c., according to tho 
R. L. Therefore, oven this slender 
distinction disappears. 


(j) Oxvnforth v. Cutrfcurff, 2 S. & St. 
558. It is remarkable that the cus- 
tomary heir did not contend that tho 
alleged devisees, being the testator’s 
nephews, were not within tlic equity 
extended to creditors, wives and chil- 
dren ; or, at least, that the nephews 
wore not put to prove that the testator 
had placed himself in loco parentis.] 
(g) Hum buhl v. llumbold , 3 Vcs. 65 ; 
Wilson v. Mount , ib. 194; [Hills v. 
JJownlon , 5 Vcs. 557.] 
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general devise. The rule on this subject, of which the early 
case of Rose v. Bartlett (z) is the well-known leading authority, 
is, that M where a man hath lands in fee and lands for years, and 
deviseth all his lands and tenements , the fee simple lands pass 
only, and not tho leases for years ; but if he hath no fee simple, 
the lease for years passeth, for otherwise the will should be 
merely void.” 

Both theso propositions are law at tho present day, in refer- 
ence to wills made before tho year 1838 . Tho former indeed 
was long vexata quccstio ; and the reluctance to assent to it arose 
from tho conviction, that it subverted tho intention of testators, 
who, it is obvious, employ general words of this nature in a com- 
prehensive sense, and without having in view the purely technical 
distinction respecting tho quality of the estate. 

One of tho earliest authorities is Davis v. Gibbs (a), whero a 
testatrix devised all her lands, tenements , hereditaments and real 
estate, in Kent, Essex, Bucks, Bedfordshire, and elsewhere in 
England, which she was any ways seised of or entitled to, to A. 
and B. for their lives equally ; and after their decease she do- 
vised her said real estate to the right heirs of the said A. and B., 
to them and their heirs , as tenants in common. Tho testatrix be- 
queathed all tho residue of her personal estate, and all her mort- 
gages, bonds, specialties and credits, to A. and B. The testatrix 
had fee-simple lands in Kent, a mortgago of a term in Essex, 
and a statute in Bucks. It was therefore held that the mortgago 
term and statute did not pass. 

Taking the circumstance of tho enumeration of tho counties 
into. consideration, Davis v. Gibbs is certainly a strong decision 
in favour of the rule ; though this would have l\ad greater weight 
if the testatrix had had freehold lands in all tho specified coun- 
ties except those in which the chattel interests were situated, 
which does not appear to have been the case. It is not stated 
that she had cither freehold or chattel property in Bedfordshire. 

The rule [was established beyond dispute by numerous deci- 
sions (b), and] was not negatived by the circumstance that the 


(:) Cro. Car. 293 ; [the rule was also 
applicable to a grant of land by deed, 
but, it would seem, with some varia- 
tions arising* out of tho different na- 
tures of the instruments, Shop. Touch. 
88, 91, 92; Doe v. William*, 1 II. Bl. 
25 ; Francis v. Minion , L. R., 2 C. P. 
543.] 

(a) 3 P. W. 26, 2 Eq. Ca. Ab. 326, 
pi. 34, Fitzgibb. 116. 


(b) Knotsford v. Gardiner , 2 Atk.450, 
where the; devise was of “estates;” 
Fistol v. R'tccardxon (limitation in tail), 
1 H. Bl. 26, n., more fully 2 F. AV. 
459, n. by Cox to Addis v. Clement; 
Thompson v. lawlcy , 2 B. & P. 303, 
whero Lord Eldon reviowed the autho- 
rities and fuUy recognized tho rule. 
Sec also Whitaker v. Ambler , 1 Ed. 161, 
where, however, the expression was 
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will was inoperative as to the freehold estate, from defect of exe- 
cution (<?). 

So, in Watkins v. Lea (d), Lord Eldon hold that a renewable 
copyhold estate for lives, distributable as personal estato by the 
custom of the manor, and hold in trust to be surrendered as the 
testator, his executors, administrators and assigns, should direct, 
did not pass under a devise of freehold and copyhold estates, the 
testator having both freeholds and copyholds of inheritance. The 
limitations were inapplicable, being in strict settlement, so that 
the first tenant in tail would have taken the absolute property, 
though an infant ; and there was no fund for renewal. 

In all the cases hitherto cited except Chapman v. If art, which 
is very briefly stated, the words of limitai ion wero applicable ex- 
clusively to real estato ; a circumstance which the Judges always 
seemed glad to throw into their arguments in support of their 
decision. Considering, however, that these eases wero all decided 
upon the authority of tho general rulo in Hose v. Bartlett , and 
that that rulo recognizes no such limitation of tho principle, it 
seems impossible to restrict it to such cases. This observation, 
however, only applies whore there is an absence of words of limi- 
tation ; for if words of limitation adapted to a chattel interest 
are used, they might possibly be considered as demonstrating an 
intention to include the leaseholds ; though certainly no decision 
lias gone this length, without some aid from the context. 

The rule will of courso yield to an indication of tho testator’s 
intention ; and, therefore, if the will contained evidence that ho 
meant tho leaseholds to pass with freeholds under a general de- 
vise, it will be so construed. Tho struggle, however, has been 
to determine what amounts to such evidence of intent. 

In Hartley v. 1 Lurie, (e), a testator devised all his messuages, 
lands, tenements and hereditaments, to trustees, their heirs, exe- 
cutors, administrators and assigns, according to their several and 
respective estates and interests therein ; and in another part of the 
will the trust for the application of tho rents was declared to bo 
“ subject to ground-rents and other outgoings Sir it. P. Arden , 
M. K., thought the intention to include tho leaseholds was suffi- 
ciently demonstrated : tho word " ground-rents,” ho said, placed 
it beyond doubt. [And in Swift v. Swift (/) leaseholds wero 

“1*001 estates,” which, it should scorn, (r) Chapman v. Hart, 1 Vos. 271 ; noo 

would, independently of the rulo in also Sampson v. Sampson, 2 V. & B. 337. 

question, exclude leaseholds for yeai*H ; (t?) G Vcs. 033. 

boo oIbo 6 Sim. 99; [and Parker v. Mar - (r) n Von. 510. 

chant, 5 M. & Gr. 498, 2 Y. & C. 0. C. [(/) 1 D. F. & J. ICO.] 

279.] 
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[held to pass by a devise of “real estato at F. for ever, or 
otherwise according to tho several and respective natures and 
tenures thereof.”] 

In Doe d. Belas ysc v. Lucan (r/), Lord Ellenlorougli and Le 
Blanc , J., considered the imposition of a charge to which the free- 
hold lands alone were inadequate, to be a ground for extending 
a general devise to copyholds. Tho principle, if admissible, 
would be equally applicable to tho cases under consideration ; 
but such inadequacy can only influence the construction, if it 
exist at the time of the making of tho will. 

The fact of tho freehold and leasehold lands having been 
blended and let together for a long period, and that of tho latter 
being renewable, have sometimes been relied upon, as favouring 
the extension of the devise to leaseholds. Under such circum- 
stances, an enliro farm composed partly of freehold and partly 
of leasehold lands, was held in Lane v. Stanhope (//), to pass by a 
devise of all the testator’s “ manors, messuages or tenements, 
houses, farms, lands, woodlands, hereditaments and real estate,” 
unto A. for life, and then to his first and other sons in strict 
settlement ; and so to other persons, with remainder to 13. and his 
heirs and assigns for ever. The testator bequeathed tho residue 
of his money and personal estate to A. Tho respective lands 
had been always treated as forming ono entiro farm, and had 
been let together at one integral rent, which was reserved to tho 
testator and his heirs. The Court adverted to tho inconvenience 
of splitting tho farm, on account of tho apportionment of tho 
rent and the power of distress ; and observed, that tho first words 
of tho residuary bequest applied to money, and it therefore could 
not bo supposed that the testator intended to recur to land, lie 
having already used words sufficient to oomprise every species 
of landed property (!) ; that tho word used was “ farms,” which, 
in its general signification, means that which is held by a 
tenant (k ) ; and that the leaso being renewable, tho testator might 
have considered himself to havo a sort of inheritance in it. 

The limitations were inapplicable to leaseholds; but Lord 


iff) 0 East, 448. 

(A) 6 T. R. 345. See also Poe d. 
Jlelasyse v. Lucan, 9 East, 448 (where 
the Court of K. B. Inclined to think 
that copyholds would pass under tho 
word farms, with freeholds) ; [Ileb&onv. 
Jilackbum , 1 My. & K. 671 (where tho 
limitations were applicable to freeholds 
only, hut the leasehold part was accessi- 
ble only through the freehold); Goodman 


v. Edwards, 2 My. &K. 759; Swift v. 
Swift, 1 1). F. & J. 100.] Tn Arfatly. 
Fletcher , 10 Sim. 299, upon tho whole 
will, leaseholds were held not to pass 
by the word farms.’ * 

(i) This argument assumes the ques- 
tion. 

(/i) Lord Kenyon , however, relied 
much less on tho word farm than Grose 
and Lawrcnce, 3J, 
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Kenyon thought that circumstanoo not entitled to much weight, cjiafteb xx. 
The occurrence of the word “ farms ” was considered to distin- 
guish the case from Pistol v. Rieeardson . Lord Eldon, in Thomp- 
son v. Law fey , referred to these several points in tho case, and 
especially the last, which he seems to havo regarded as tho 
soundest ground of tho decision. 

Tho rule in question lias been considered as excluded [by a Uulo ox- 
devise of “land” containing a specified quantify where the 
quantity could not bo mado up without tho leaseholds (/) ; by] 
a devise of all tho messuages, lands and tenements, in tho parish 
of I)., “which I am now possessed of or any ways interested in” (m ) ; Wonls “pos- 
and by a devise df “all my manors, messuages, lands, tenements, of -” 
mines of coal, lead and other mines, rectories, advowsons, tithes, 
rents and hereditaments whatsoever, situate in tho county of rents.” 
Cumberland,” though the testator had freeholds in that county, 

[chiefly because tho words were not “lands and tenements” 
merely, but “rents and mines of coal;” and the leaseholds had 
mostly been demised as coal mines and lends at rents (n). And Devise of 
Eyre, lb, refused to apply tho rule to a devise of tithes ( o ). ]3ut 
the last three cases wore disapproved of by Lord Eldon (p). 

Of course, the fact of the testator having in his lifetime parted Timo of 
with tho freeholds which ho had when lie mado his will, so that win tl!f 
in event the devise had nothing but leaseholds to operate upon, 
cannot vary the application of tho rule; inasmuch as tho in- testator has 
tention of the testator at the period of maldng the will , is tho 
point to be ascertained, and which cannot be elucidated by sub- 
sequent events. Nor is there any distinction between leaseholds 
acquired before and after tho making of tho will, in reference to 
the rule under consideration. 


Leases for lives* being freehold interests, clearly will pass under Leaseholds 
a general devise, with freeholds of inheritance, unless an intention within^tlio 0 * 
to exclude them can be collected from the context. In one case (q) ™i« in Jtm v. 
it was contended, that they did not pass with freeholds of in- 2UntlctL 


heritance, under a general devise of lands to uses in strict settle - 


[(/) Goodman v. Edwards, 2 My. & (u) lowther v. Cavendish, Amb. 330, 

K. 759.] better 1 Ed. 99. (\But Lord Northing- 

(m) .Jiddis ▼. Clement, 2 P. W. 456. ton Haul he would have decided dif- 

See also Dixon v. Dawson, 2 S. & St. ferently if there had been a bequest of 

327, [which, however, turned chiefly on personal estate, 1 Ed. 152.] 
tho special wording of a direction how (o) Turner v. llmter, 1 B. C. C. 78. 

to keep the accounts ; and see contra (p) In Thompson v. Law ley, 2 D. & 

Davenport v. Coltman , 12 Sim. 588. The P. 315. 

words “ interested in or entitled to ” (7) Sheffield v. Mul grave , 5 T. It. 571, 

were held insufficient, Pistol v. Piccard - 2 Yes. jun. 526. 

son, 2 P. W. 459, n.] 
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■Whether term 
of years will 
puss with 
copyholds of 
inheritance. 


Leaseholds 
will pass 
where there 
is no freehold. 


41 Freehold 
houses in A.” 
extended to 
leaseholds. 


Also since 
1 Viet. e. 2G, 
h. 21. 


went, on account of tho inapplicability of tho limitations, it being 
impossible to entail thorn ; but the will contained other grounds 
of exclusion. And in subsequent cases it was decided, that free- 
holds for lives did pass by a general devise, though in one (q) 
the devise contained limitations in tail, and tho testator was also 
seised of freeholds of inheritance; and in another (/•), although 
some of the limitations were inapplicable, being remainders 
expectant on life estates, which were given to persons who were 
the cestuis quo vie in the leases. 

'Whether leaseholds for years pass with copyholds of inheritance, 
under a general devise, seems doubtful. In Hoc d. Pyc v. Bird {s ) , 
the question was whether a mortgago term passdd with copyholds, 
under a devise of all that his (testator’s) estate in B. to M. and 
her heirs ; and it was held that it did pass, principally on the 
ground that tho leasehold and copyhold lands had been held 
together for a great number of years, and that tho testator had 
contracted for the purchase of the equity of redemption in both. 
It is singular enough that this case was argued as falling within 
the rule of llosc v. Bartlett . Tho better opinion seems to bo, 
that tho rule which has been generally denounced as subverting 
the intention of testators will not bo carried beyond its letter. 
Tho question, indeed, as we shall presently see, cannot arise 
under a will made or republished since ] 837. 

The second branch of the proposition in Hose v. Bartlett , “that 
if tho devisor hath no fee simple lands, the lease for years 
passeth,” has been tho subject of little controversy, as it gives 
effect to what is generally the intention of the testator in all 
these cases. 

It has even been held (/), that where a man devised all. his 
“ freehold houses in Aldorsgatc-street,” to A. and It is heirs 9 and 
he had some leasehold but no freehold houses there, tho lease- 
holds passed ; it being the plain intention of the will to pass some 
houses, and the word “ freehold” should rather be rejected than 
the will rendered void. [And as such a gift points to a specific 
property as then belonging to the testator the construction of it 
is not affected by sect. 24 of 1 Yict. c. 26 (h).] 

The exclusion of leaseholds from a general devise, where the 

(//) Fitzroy v. Howard, 3 Russ. 225. Weis. 1. 

(/•) Weigall v. Ji route , G Sim. 99. [(?/) Nelson v. Hopkins, 21*L. J. Ch. 

(*) 2 W. Bl. 1301. 410. As to s. 24 of 1 Viet. c. 26, see 

(/) Hay v. Trig, 1 P. W. 28G ; Hoe d. ante, Ch. X. 

H mining v. Lord Cranstomt, 7 M. & 
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testator has freeholds, founded as it is on a distinction purely 
technical, has been considered to militate so strongly against 
intention, that this rule of construction has boon abrogated by 
the act 1 Yict. c. 26, s. 26 of which provides, that a devise of 
the land of the testator or of the land of the testator in any 
place, or in the occupation of any person mentioned in his will, 
or otherwise described in a general manner, and any other 
general devise, which would (.r) describe a customary, copyhold 
or leasehold estate, if the testator had no freehold estate which 
could be described by it, shall be construed to include the 
Customary, copyhold and leasehold estates of the testator, or his 
customary, copyhold and leasehold estates, or any of them, to 
which such description shall extend, as the case may be, as well 
as freehold estates, unless a contrary intention shall appear by 
the will. 

[TIio burden of proof is thus shifted to thoso who assert that 
leaseholds do not pass by a deviso of “ lands and Iho proof 
must appear on the will itself. Tho subject was much discussed 
in WMson v. Eden (y), whore a testator, after bequeathing his 
personal estate to A. absolutely, devised all his messuages, lands, 
tenements and hereditaments situate at or near W., and other 
specified places in tho county of D., and at other places in tho 
county of Y., and all other his real estates in tho said counties 
and elsewhere in Great Britain, to uses in strict settlement in 
favour of A. and his issue. Lord Langdale , M. It., thought that 
renewable chattel leaseholds situato near W., and contiguous to, 
and occupied witl^ tho freeholds, were not included in this 
devise : not only were uses in strict settlement inapplicable in 
their integrity tj> leaseholds, but the ambiguity of the word 
“ land ” was removed by tho subsequent words “ other real es- 
tates.” So that the case did not come within tho act (z). But 
on a case from Chancery tho Courts of Exchequer and Q. B. 
successively came to the opposite conclusion. Lord Campbell 
observed that if (as was admitted) the devise of lands at or near 
W., token by itself, was within the act (a), ho could not understand 

[(a?) ■ I.e. would before tho act, seo ridge, tho greater portion being on the 
judgment in Wilson v. Eden, 5 Ex. 752. southern aide, and that the former were 

M 11 Beav. 237, 5 Ex. 752, 14 two mi] os from the house and estate at 
Beav. 317, 18 Q. B. 474, 1 6 Beav. 153. W. It is not stated whether they wero 

(z) See also per K. Bruce , V.-C., disconnected. If they wore, it might 

Parker v. Marchant , 2 T. & C. 0. C. 282. be a little difficult to reconcile the dc- 

(«) It is stated in the report that cision as to the seventy- two acres with 
seventy-two acres of the leaseholds Doc d. Ashforth v. Bower , 3 B. & Ad. 
were on the northern side of a high 453. 

J. — VOL. I. 


CHAPTER XX. 


1 Viet. 0. 26, 
n. 26. Lease- 
holds pass 
hy a general 
devise. 


Unless a con- 
trary inten- 
tion appears 
by the will. 

Wilson v. 
Eden, 


X X 
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Prescott v. 
Parker, 


. [why it was the loss so because of tho use of tho subsequent words. 
Accordingly, it was decided by Sir J, llomifht that the leaseholds 
passed; ho romarkedthat though general words might bo cut 
down by tho effect of previous enumeration, yot it was new to 
him to say that those general words cut down the prior enu- 
meration. 

But in Prescott v. Barlcer (b), a testator having freeholds in 
tho county of B., and freeholds and leaseholds in tho county of 
M., dovisod his “mansion house, land and hereditaments in tho 
counties of B. and M., and all other lands and hereditaments in 
England,” to uses in strict settlement. During the minority of 
any tenant in tail by purchase, tho trustees, after providing for 
his maintenance, wero to accumulate the rents, and if ho attained 
majority or died leaving issue inheritable under tho entail, to 
pay the accumulations to him ; if not, to invest them in the pur- 
chase of freehold lands, tenements and hereditaments, to bo 
settled to tho same uses as wero by tho will declared of the said 
hereditaments thereinbefore devised in strict settlement. A 
power of sale and exchango was given to the trustees, and they 
were to invest money .arising thence in tho purchase of freehold 
lands or hereditaments, to be settled to tho samo uses, or of 
leaseholds or copyholds convenient to bo held therewith, tho 
leaseholds and copyholds to bo settled on corresponding trusts, 
but so that tho leaseholds should nQt vest absolutely in a tenant 
in tail by purchase unless ho attained majority, but if he died 
under ago, should devolve as if they bad been freeholds. And 
tho testator bequeathed tho residue of his personal estate upon 
trusts corresponding to the uses of the hereditaments dovised in 
strict settlement, with a similar proviso to prevent the absolute 
vesting of it in any tenant in tail of those hereditaments by pur- 
chase who should die under ago. It was held that tho leaseholds 
in the county of M. passed not by the devise of lands, &c., in 
strict settlement, but by the residuary bequest, and therefore did 
not vest absolutely in a tenant in tail by purchase dying under 
age. It was admitted. that after Wihon v. Eden (with which in 
this respect the Court did not seem perfectly satisfied), the uses 
in strict settlement wero not alono sufficient to exclude the lease- 
holds from tho doviso : but whereas (said Lord Belborne) in that 
case there was a gift of land in strict settlement to one set of per- 
sons, and a gift of tho personal estate absolutely to anothor per- 
son (c), here there was on the whole will the most perfect evi- 

[(&) L. K., 9 Ch. 174. 

(r) This is not quite accurate : see tho case sup. 
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[donoo of intention to keep the whole estate, personal as well chapter xx. 
as real, togothor. Whenever leaseholds or personal property 
were expressly dealt with, they were subjected to a proviso that 
they should not vest absolutely in any tenant in tail by pur- 
chase who should die under ago ; whereas, if leaseholds passed by 
the devise in strict settlement, they vested absolutely in the first 
tenant in tail on his birth (for in this doviso there was no such 
proviso) ; a result which it was moreover difficult to reconcile 
with tho direction that during tho minority of such tenant in 
tail the trustees should accumulate the rents, and in case ho died 
under age invest them in tho purchase of freeholds to bo settled 
to the same uses as the devised freeholds — a direction which 
would in the event mentioned take them away from the tenant 
in tail. 


In Wilson v. Eden, Lord Langdale was clearly of opinion, and Qeneraldeviso 
(for the purpose, at least, of tho ultimate decision) it was as- ostat^wlioro 
Burned by tho other judges, that tho act had not the effect of no freehold*, 
making leaseholds pass by a general doviso of “real estate.” 

And in Turner v. Turner (d) 9 tho point appears to liavo been so 
decided by Sir J. Parker , V.-G. Tho testatrix in that case had 
no freeholds ; but since the act this is no tost. It is remarkable 
that tho question, whether a deviso of real estato (gonorally) 
would liavo passed leaseholds if tho testator had no freeholds, 
appears never to have distinctly arisen before tho act (*). 

13ut if tho devise were of “ real estate at A.,” there can be Bovisc of 
little doubt that leaseholds at A. would havo passed under tho a t A. M< H * ° 
old law if the testator had had no freeholds there ; and notwith- 
standing that the words appear rather to point to specific property, 
it seems to have been assumed since tho act, that this is a “general 
devise ” within the meaning of s. 20. 

Thus, in Mouse v. White (/), a testator having freeholds and Moa*cw 
long leaseholds at E., and long leaseholds but no freeholds at 
W., devised and bequeathed tho residue of liis real and personal 


estato, in trust to convert his “ residuary personal estato (except 
leaseholds),* and out of tho incomo thereof and “tho rents and 
profits of his real estato ” to pay a life annuity to his wife and 


[(<0 21 L. J. Ch. 813, 20 L. T. 30. 
In Gully v. Davis , L. R,, 10 Eq. 502, 
leaseholds wore held to pass by a gene- 
ral deviso of ‘ ‘ real estato.” There 
were no freeholds; but how is this 
material since s. 24 of the act? More- 
over, the case turned on the admission 
(by demurrer) that the testator thought 

X 


his leaseholds wore freeholds: whether 
it was right to admit such a fact as 
evidence on a question of construction, 
qu. 

(<?) Soo ante, p. GC9, n. (//). 

(/) 3 Ch. 7). 703. See also liest v. 
StaudcvcHy W. N. 1872, p. 44. 

£ 2 
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chapter xx. [accumulate the surplus : after her death, “ as to all his real 
estate at E. and W.,” in trust for J. and his issue in strict settle- 
ment. And “ as to his leasehold messuages, lands and heredita- 
ments at M.” in trust “ as nearly as the different tenure would 
allow according to the limitations thereinbefore declared of his 
real estate at E. and W.,” with a proviso to prevent his lease- 
holds vesting absolutely in any tenant in tail dying under age. 
After the death of his wife “the residue of his real estate, 
including the residue of his leasehold estate,” was to be sold, 
and the produce, with the produce of his residuary personalty, 
divided among the children of his sister. It was argued that the 
leaseholds at E. and W. did not pass by the gift of real estate 
in those places, for that the expression “my personal estate 
oxcopt leaseholds ” showed that the testator considered leaseholds 
to be personal and not real estate. But it was answered, that 
having no freeholds at W., ho must necessarily have intended 
his leaseholds there to pass as “ real estate,” and that such would 
have been the construction even before the act : the attempt to 
show that he considered leaseholds not to be real estate therefore 
failed. The act then came in, and made the devise operate also 
on the leaseholds at E. Sir J ’. Bacon, V.-C., hold that tho 
leaseholds at E., as well as those at W., passed as “real estate ” 
in those places, and not as parts of tho residuary personal estate. 
Specific deviso And leaseholds will still, as beforo the act, pass even as “ frne- 

v^dlere e no 0ld,, hold,” if the devise is clearly specific in form, and the testator 
freehold; has at the date of his will no freehold property to answer the 
description (#).] 

General do- V. The remaining question is, whether a dovise or bequest in 
ns'anap^dnt- g enera l terms will operate as an execution of a power of appoint- 
ment— when. ment over real or personal estate. This point, in regard to the 
former, depends on the fact which, we have seen, determines tho 
applicability of such a dovise to leaseholds, namely, whether 
there is any other subject for its operation. Thus, if a testator, 
by a will made before, and not republished on or since the 1st 
of January, 1838, devises all his hereditaments or real estate, and 
it appears that he had no real estate at the time of its execution, 

[(y) Kelson y. Hopkins, 21 L. J. Ch. and as to “ his personal estate ” in 

410. In Stone v. Greening , 13 Sim. 390, another : showing that he did not un- 

testator began by devising “ all his real derstond leaseholds to bo included in 

estates and all his leasehold estates" “real estates," much less in 11 free- 

to trustees, in trust “as to his freehold hold." But the case was heard as a 

messuage, farm lands and heredita- short cause, 
ments in the county of B." in one way, 
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but that he had a testamentary power over real estate, the devise 
will operate as an appointment under such power (//). [And a 
devise by a married woman who was not shown to be entitled at 
the date of her will to any separate real estate (upon which alone 
the will could have operated as a devise of property), took effect 
as an appointment under such a power (/). Parke, 13., said it 
could not be intended that she had other property which she 
could devise, being a married woman.] 

On the other hand, if the testator had real estate on which the 
will could operate, it will be presumed, that the devise was made 
with a view to such property, and not as an exorcise of tho 
power (k), even though the terms descriptive of tho subjoct- 
matter of disposition aro rather more oxtensive than is required 
to comprise tho testator’s own property. Thus, where a testator 
having real estate, and also a power over real estate, devised all 
his “ messuages, lands, tenements and hereditaments,” the power 
was held not to be exercised, though the property of the tes- 
tator consisted of houses only(/). It has also been decided, 
that -where a testator who had freehold property, and a power 
over freeholds and copyholds, devised his freehold and copyhold 
estates, the deviso operated as an execution of the powor with 
respect to the copyholds, (there being no other property of this 
description on which it could operate,) but not as to the free- 
holds (m). 

And here it may be observed, that a clause of disposition, 
framed in general but rather equivocal terms, and not very dis- 
tinctly comprising real estate, may not amount to an excrciso of 
a power of appointment, though it might havo been held to 
embrace realty to # avoid intestacy. Thus where (n) a testator, 
by a will attested by three witnesses, devised all his estate and 
effects of whatever denomination ; Sir T. Flamer, M. It., held, 
that though these words would have passed any real estate of 


[(A) Wallop v. Lord Portsmouth , Sugd. 
Pow. p. 916, 8th ed.] ; Standen v. Stan- 
den , 2 V cb. jun. 689 ; [affirmed in D. 1*. 
6 B P. G. Toml. 193, nom. Standen 
v. Maenah . Bat an argument against 
such on operation is furnished if tho 
testator has by tho same will expressly 
exercised other powers vested in him ; 
Att.-Gm . v. Vigor , 8 Ves. 294. 

(*) Cartels v. Kmrick , 3 M. & Wei. 
461, 9 Sim. 443.] 

(k) Sir Edward Clerks ease, 6 Co. 
176; Ex parte Caswall , 1 Atk. 659. 
[The burthen lies upon the party 


claiming under the alleged appoint- 
ment to prove that tho testator hud no 
other real estate, Doe d. Caldecott v. 
Johnson , 7 M. & Gr. 1047.1 

(/) Jloste v. Blackman , 6 Mad. 190. 

(m) Lewis v. Llewellyn , T, & R. 104. 
[But if the estate subject to tho power 
be specifically dealt with, the power, 
though not referred to, will bo exe- 
cuted, Davies v. Davies , 4 Jur. N. S. 
1291.] 

(n) Jones v. Carry, 1 Sw. 66. [As to 
which see Sug. Pow. p. 342, 8th ed.] 
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As to devises 
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a certain 
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quest does not, 
under old law, 
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over per- 
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Distinction 
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which the testator might have happened to he seised, they did 
not demonstrate an intention to oxcrcise a power over real estate. 

The principles regulating the construction of general devises, 
in regard to tho subject now under consideration, for the most 
part apply to devises of lands circumscribed by locality. Thus, 
if a testator devises all his lands in tho parishes of A. and B., 
having lands in A. only, and a power over lands in A. and also 
in B., tho devise will exercise the power over the lands in B., 
but not the power over those in A. (o). And where a testatrix, 
being seised in fee of an undivided moiety of lands in Surrey, 
the other moiety in which had been limited to her for life, with 
remainder to such uses as she by deed or will should appoint, 
devised all her freehold estates in tho county of Surrey, this 
devise was held to bo satisfied by embracing the first-mentioned 
moiety, and did not operate as an appointment of tho second (p). 

Tho ground on which a general devise has been held to oporato 
as an appointment of roal estate, it is obvious, does not apply to 
personalty (q ) ; for as a will of personal estate comprises what- 
ever property of this description a testator dies possessed of, 
without regard to tho period cf its acquisition, it is not necessarily 
to bo presumed that tho testator had any specific property in his 
view when ho made it : and therefore, even if it should happen 
that tho testator had no other disposable property at tho time 
of making his will, or at his death, than tho subject of tho 
power (r), or that its exclusion from the will will leave nothing 
for tho rosiduary clause to oporato upon, or will leave the per- 
sonal estato inadequate to the payment of pecuniary legacies, 
still the will does not oporato as an appointment under tho 
power (&•). 

And tho circumstance that tho douce being a married woman 
has no general testamontary capacity (but who may have separate 
estate, which is disposable by will) has been held not to consti- 
tute a ground for varying tho construction (/). [But it must be 
observed that in all the cases where it was so held it appeared 


(o) Kapicr v. Kapicr, 1 Sim. 28. 

(p) Boakev. Demi, 4 Bli. N.S. 1. See 
also Doc v. Itoake , 2 Bing. 497 ; Dam v. 
Make, 5 B.' & Or. 720 ; [ WUdborc v. 
Gregory, L. R., 12 Eq. 482.] 

(q) Leaseholds, of course, arc imdis- 
tinguishablc from other personal estate 
in this respect, though in somo coses 
they have most inconsiderately been 
treated as governed by tho same prin- 
ciple as devises of freehold estates. See 


Grant v. lynam , 4 Russ. 296, [and Tan- 
ner v. Jilxcorthy , 4 Bcav. 487.] 

(r) Auckland v. Barton , 2 H. Bl. 1 3G ; 
Langham v. Kenny , 3 Ves. 467 ; Croft v. 
Rice, 4 Ves. 60 ; Bradley v. Wcstcott, 13 
Yes. 445. 

(*) Andrew* v. Bmmot, 3 B. C. G. 
297 ; Bennett v. Aburivw , 8 Vee. 609. 

{t) Lovell v. Knight, 3 Sim.. 275 ; 
[Zanjtrierc v. Valpy, 5 Sim. 108; Brans 
v. Brans, 23 Beav. 1. 
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[that in fact the married woman at tlio timo of making lior will 
had separate estate which would or might pass by the general 
bequest ; and it seems that unless this is proved affirmatively the 
bequest will operate as an appointment (w). Nor is this unrea- 
sonable: for though after-acquired soparate estate would also 
pass by the will, the acquisition of it (even now that the means 
of acquiring it are multiplied by tho Married Women’s Property 
Act, 1870), cannot be assumed to be in tho contemplation of tlio 
married woman as confidently as tho future acquisition of per- 
sonalty may be, and is, assumed to bo within tlio view of a male 
or unmarried donee. 13ut tho more fact that tho married woman 
has or has not, at the time of her death other disposable property 
ought not to affect tho question whether tho will was intended 
to bo an execution of the power.] 

Of course, if an intention to excrciso a power by a general or 
residuary bequest, can be collected by implication from tho whole 
instrument, such construction will prevail (r ) ; but it has been 
held, that tho bequest of a sum of money, corresponding in 
amount to that which is the subject of tho power, raises no such 
inference, though tho testator, when he made his will, was not 
possessed of any other property affording a fund for payment ; 
as it is possible that ho mfiy have calculated on tho future ac- 
quisition of property adequate to satisfy tho legacy (//). For 
the same reason, the mention of “monoy in tho funds” in a 
general bequest of personal estate, and tho fact of tho testator 
having no stock of his own at tho dalo of tho will, will not 
cause such bequest to operate as an appointment of stock over 
wliich tho testator had a general power of disposition (z). 

On the other hand, [a gift of pecuniary legacies, followed by 
a general bequest of “ all the rest and rcsiduo of my Bank slock, 
goods, &c., and all other property, &e., excepting 50/. of my 
Bank stock,” contained in the will of a testator who had a power 
to appoint a sum of Bank stock, has been held] to denote an in- 
tention to include in such bequest tho residuo of tho stock which 
was subject to tho power, [and to charge it with tho legacies (a). 

[(if) Shelf ord v. Aeland, 23 Bcav. 10, (<?) Waller v. Mnckk, 4 Russ. 76; [lie 

(which was decided on this ground, Da ruts' Trusts, Johns. 495. In the 

though tho will was since 1837, and was former case it was also decided that 

therefore a good appointment under leaseholds subject to tho same power 
1 Viet. c. 26, s. 27) ; Alt.- Gen. v. Wil - passed by the words “other property.” 

kinson, L. R., 2 Eq. 816.] This part of tho decision was questioned 

(a?) Mmloke v. Gell, 1 It. & My. 315. by I'epys, M. R., Ituylm v. Turner, 3 

(y) Jones v. Tucker , 2 Mcr. 533 ; My. & K. G97 ; but sec Stan deny. Mac- 
[Davies v. Thorns , 3 Do Gr. & S. 347 ] nab, 6 B. P.C. Toml. 193, decreeing tho 

(z) Webb v. Hmmor , 1 J. & W. 352. personal estate to pass with the real ; 
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[Hero, the expression, my Bank stock, joined with the other terms 
in the will, was prima facie evidence that the testator was point- 
ing to a specific existing fund ; parol evidence was therefore ad- 
missible, to show whether he had any such fund of his own to 
which the bequest was applicable ; and this being proved in the 
negative, the decision was inevitable. And it may be stated as 
a general rule, that where the bequest is on the face of tho will 
thus specific, and it is ascertained by parol (in that case legi- 
timate) evidence that tho testator has no other such fund, tho 
power will (other things attended to) be well executed (b). Be- 
yond this,] of course, parol evidence cannot bo adduced to in- 
fluence the construction in any of these cases (c). 

[Again, where (d) a testatrix bequeathed certain pecuniary 
legacies and gave “ all tho residuo of her property of whatever 
kind and over which she had any power of appointment or dis- 
position,” it was hold, on a principle discussed in another chap- 
ter (<?), that the legacies were charged on the whole residue, in- 
cluding the subject of tho power, out of which, therefore, the 
pecuniary legacies wero payable in duo order. And where a 
testatrix with a special power bequeathed certain legacies to 
strangers, and then gave specific parts of tho fund subject to tho 
power to objects, and “ as to all the residue of her personal 
estate whatsoever and whoresoover after payment of her debts, 
funeral and testamentary expenses, and the before-mentioned 
legacies ,” she gave tho same to persons who were also objects of 
the power, it was held, by Sir L. Sftadiccll> V.-C., that tho re- 
mainder of tho fund, which was the subject of the power, was 
well appointed by the residuary gift ; tho funds over which she 
had the power being alone made (by the gift of tho specific ports) 
applicable to satisfy some of those legacies (/). But the V.-C. 
thought that if it had been a gift of all the residue simply, the 
power would not have been an exercise of the power (//). 

A general devise of “ all my real and porsonol estate and 

[and sco Sugd.Pow.321, 8th cd.; 1 Tar* but would probably bo preferred to, 

f 'ey v. Stracey, 1 Drew. 73. Lowe v. Pennington , 10 L. J. Ch. 83 

(b) Sayer v. Sayer, 7 Hare, 381, 3 (cor. Cottenham , 0.) 

Mac. & G. 607; Uorwood v. Griffith, 4 (<?) Ch. XLV. s. 1. 

D. M. & G. 708 ; Hooke v. Hooke, 2 Dr. (/) Elliott v. Elliott , 16 Sim. 321. 
Ac Sm. 38; He G rat wick's Trusts, L. K., And see He Comber 1 8 Trusts, 14 W. It. 

1 Eq. 177.] . 172 ; and Reid v. Reid, 25 Beav. 469, 

(e) Standcn v. Standen, 2 Ves. jun. where the subject of a power was hold 

630. And as to the subject generally, to pass by a general bequest by virtue 

see further Sugd. Pow. 8th cd. 280, 2 of an exception therefrom of a specific 
Chance on Powers, 83. part of the subject. 

UdjGdinsford v. Dunn, L.K., 17 Eq. (y) See aco. Butler v. Gray , L. E., 6 
405. This ease seems inconsistent with, Ch. 26. 
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[effects whatsoever whereof I have power to dispose,” or the like, ctiapter xx. 
will generally be taken not as a mere superfluous mention of tho hli* power to 
ordinary powers which, as owner, the testator has of disposing of 
his own property, but as a reference to any power which he may power, 
possess of appointing property not strictly his own. Heal (//) 
and personal (i) property hero stand on the same footing, and 
the power is held to be executed whether tho gift would or would 
not otherwise be inoperative. A contrary intention (which will 
of course prevail if shown by the will) is not inferred from tho 
ciroumstance of the testator having in some respects exceeded his 
power, as, (whore the power is special) by directing his debts to 
bo paid out of the subject of disposition (/*) ; or by giving to 
non-objects (/) ; or by giving the object an absolute interest, tho 
power authorizing tho gift of a life estate only (m). 

Whether the testator had or had not another power, which tho 
provisions in question do not exceed, is of little moment. If ho 
had not, tho exceeded power, being the only ono, is necessarily 
pointed at (n) ; if he had, tho provisions which are excessive as 
to one may be referred exclusively to the other, and so both 
powers may be held well executed. An example of the latter 
kind is found in Thornton v. Thornton (o), where a testator, 
having distinct powers over separate funds, one to appoint 
among his children subject to an interest in his wife during 
widowhood, the other to appoint to his wife a life interest in a 
fund which, subject thereto, was held in trust for his children 
equally at twenty-one, “ gave, devised and bequeathed all his 
property over which he had any disposing power” in trust for 
his wife for life for her separate use, remainder to his children 
equally at twenty-one, and on failure of such children over; and 
it was held, by*Sir R. Matins , V.-C., that reddendo singula 
singulis both powers were well executed. 

But a devise of “ all my real estate over which I have any Unless a con- 
disposing power” by a testator who had real estate of his own, tion^ppears. 
was held not to be an exercise of a special power, where, if it 
hod been, it would have defeated certain interests under tho set- 
tlement creating the power, which interests the testator treated 
as to take effect after his death ( p) . And whore a testatrix, 

[(A) Bailey v. Lloyd, 5 Buss. 33 0 ; 442. Cloy fit oun y. Walcott , 13 Sim. 523 v 

Course v. Foster, 1 J. & H. 31. and the dicta in Hope v. Hope , 5 Gif. 

(i) Ferricr v. Jay, L. R., 10 Eq. 550. 13, contra, are overruled. 

(A) Bailey v. Lloyd , Cowx v. Foster , («) lie Teapc's Trusts , Court v. Foster, 

Ferrier v. Jay, sup. sup. 

m Pidgely v. Pidgely, 1 CoU. 255. \o) L. B., 20 Ec^. 599. 

Re Tcajae’e XrtwU,"Li.'R., lOEq. \p) Coolie v. C unliffo, 17 Q,. B. 246/j 
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[after specifically devising an estate of her own] devised “ all 
other the lands which she had power to dispose of,” it was hold, 
that a share of money to arise by sale of lands, over which money 
she had merely a power of appointment, did not pass (q). 

[And a power of revocation and new appointment requires 
some stronger evidence of an intention to exercise it than is re- 
quired by a power Of appointment. Thus, in Pomfret v. Per- 
ring (>■), where a testatrix having a power under her marriage 
settlement, and another under her father's will, executed the 
latter by deed reserving a power of revocation and new appoint- 
ment ; and then by will gave and appointed all the real and per- 
sonal estate which sho might at her death be entitled to, or by 
viiiuo of tho power contained in the settlement or otherwise have 
power to appoint ; it was held that tho power of revocation and 
new appointment was not exercised, though if tho will had shewn 
an intention to exist, which, without so construing tho words, 
could not be effectuated, they might have been so construed.] 

The preceding doctrines, however, [so far as they relate to 
general powors,] do not apply to wills made or republished sinco 
1837, the act 1 Yict. c. 26, s. 27, having provided, that a general 
deviso of the real estate of the testator, or of tho real estate of 
tho testator in any place, or in tho occupation of any person 
mentioned in his will, or otherwise described in a general manner, 
shall bo construed to irifclude any real estate, or any real estate 
to which such description shall extend (as the caso may be), 
which he may have power to appoint in any manner lie may think 
proper, and shall operate as an execution of such power, unless a 
contrary intention shall appear by the will ; and in like manner 
a bequest of the personal estate of tho testator, or any bequest 
of personal property described in a general manner, shall be con- 
strued to include any personal estate, or any personal estate to 
which such description shall extend (as the case may be), which 
ho may have power to appoint in any manner he may think 
proper, and shall operate as an execution of such power, unless 
a contrary intention shall appear by the will. 

[A power is not the less general within tho meaning of this 
section, because it is to bo executed by will only, and not by 
deed. The words “ in any manner he may think proper” refer 


(#/) Adam v. Austen, 3 Bum. 4G1. 2 Vcs. jun. 589. 

S ut tho land** were still unsold at the (/■) 5 D. M. & G. 775. 
te of the will ; see Standen v. Standen, 
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[to the oxtont of the power in regard to the objects, and not to chapter xx. 
the mode in which it is to be exercised (*). IJut a general gift 
will not be deemed an exercise of a power of revocation and new 
appointment, unless the gift would otherwise bo wholly, in- 
operative (t). 

General pecuniary legacies are “ bequests of personal property Pecuniary 
described in a general manner,” and oporato under this section a^"^tmonts 
as appointments, so far as the subject of the power is required within ». 27; 
in aid of the testator’s own estate for payment of the legacies (it). 

To the same extent a direction to pay the testator’s debts will 
operate as an appointment (#). And although in the cases whero 
theso points were decided executors had also been appointed, that 
circumstance does not appear to be essential (//). “ It seoms not 

unreasonable to hold that a testator having a general power and 
directing a certain application of his property must bo taken in 
all cases to exerciso the power to the extent to which tho direc- 
tion is effectual” (z). But “it lias not yet been decided that an 
appointment of an executor without more would mako tho fund 
assets : and so to hold would appear to give a very unnatural 
construction to the section” (ft). 

Tho effect of this section is to reverse the old rule and to throw How a con. 
on those who deny that a general devise or bequest executes a tioi7iimy * A " 
general power the burden of proving by what appears on the appcur. 
faco of the will tho testator’s intention that it shall not do so (6). 

Tho fact that an appointment has bcem actually made, will not 
show an intention to cxcludo tho appointed property from a 
general residuary gift, where tho appointment fails by lapse (r), 
or through uncertainty (ft). And whero tho property was over- 
ridden by a power to sell and reinvest to tho same uses, and, after 
the execution of the will, the property was sold accordingly : it 
was hold, that tho express appointment was adeemed, but that 
the substituted property passed by the residuary devise in tho 
will (<?). The offoct of tho residuary gift upon tho void or im- 
perfect particular appointment is analogous to its effect upon a 


[($) Haw thorny. Shcdden, 3 Sm. & G if. 
303 ; Lvfevrc v. Freeland, 24 Bcav. 403 ; 
Re FoicclV * Trusts, 30 L. J. Oh. 188. 

S ' Palmer v. Kcircll, 20 Bcav. 38. 
Hawthorn v. Shcdden, % Sm. k Gif. 
293; WiUlay v. Barnett, L. R., G Eq. 
193; Re Wilkinson, L. R., 8 Eq. 487, 4 
Ch. 587; notwithstanding llurlstom v. 
Ashton, 11 Jur. N. S. 725. 

(*) Att.-Ccn. v. Brackenhimj, 1 II. 
& C. 782 ; Lainff v. Cowan, 24 Bcav. 112. 
(y) Per Widens, V.-C., Re Davies' 


Trusts , L. R., 13 Eq. 1G6. 

(~“) lb. 

(«) lb. Stuart,^ . -C., thought other- 
wise, 3 Sin. & Gif. 304. 

(h) Walker v. Banks, 1 .T ur. N. S. 000. 
(<•) Re Spooner, 2 Sim. N. S. 129. 

(d) Bernard v. Minshull , Johns. 27G. 
See also Hickson v. Wolfe, 9 Ir. Ch. 
Rep. 111. 

(c) Gale v. G ale, 21 Bcav. 349. But 
as to the ademption, vide ante, p. 1G3. 
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[void or imperfect particular bequest : and the suggestion of a 
learned Judge (/), that the gift of a partial interest (as a life 
estate) in the subjeot of a power is so absolutely inconsistent 
with an appointment of the entire interest to the same person as 
to show an intention to exclude it from a residuary bequest to 
that person, would probably not bo followed. 

And in Hutchins v. Osborne (g), where leaseholds wore settled 
on the testator’s wife for life, and after her death as he should 
appoint, and in default of appointment for (in effect) his next of 
kin by statute, it was held that a general residuaiy gift of the 
testator’s property “ subject, as to such parts thereof as are com- 
prised in my marriage settlement, to the said settlement and the 
trusts thereby declared, and which settlement I hereby ratify 
and confirm in all respects,” operated as an execution of the 
power notwithstanding the reference to the settlement, which 
was explained by the wife having a life interest in the property. 

On the other hand, in Moss v. Harter (A), where by voluntary 
settlement personalty was settlod as the settlor should appoint 
generally, and in default on himself for life, and after on several 
named persons. Tho settlor then under his power executed a 
deed appointing part of the fund ; and afterwards made a will 
by which he bequeathed his residue “ not otherwise effectually 
disposed of.” It was held by Sir J. Stuart, V.-C., that this be- 
quest did not include tho unappointed portion of tho settled 
fund, on the ground that^he whole fund was in fact “ effectually 
disposed of ” by the partial appointment, and, so far as that did 
not extend, by the limitation in default contained in the settle- 
ment. It was argued strongly against this construction that the 
words “not otherwise effectually disposed of” must be read “not 
otherwise by the tcill effectually disposed of : ” but the V.-C. thought 
that this would bo to violate the express language of the will, 
lie added, that it was probably the intention of the legislature 
that s. 27 should apply only to cases like Cox v. Chamberlain (/), 


[(/) Wood y V.-C., Serivm v. San- 
do Wy 2 J. & H. 745. See Hopewell 
v. Ackland, Scott v. Alberry, Jtoe v. 
Gilbert y Day v. Davcron, all stated in 
next chapter, where remainders in fee 
were held to pass by general residuary 
devises to the Borne persons to whom 
life estates in the some property were 
specifically devised in a former part of 
the will. See also ante, p. 649, n. (r) ; 
p. 650, n. ’ (<?) ; and Bush v. Cowan , 32 
Beav. 228. 

(j?) 4 K. & J. 252, 3 Do G. & J. 142; 
sec also, as to the confirmation of the 


settlement, Lake v. Currie, 2 D. M. & 
G. 536. And see Atherton v. Langford, 
25 Beav. 5, where an expressed inten- 
tion that lands over which the testator 
had a power should not bo included in 
his will, but should go according to tho 
settlement, was held not to prevent a 
share in the lands vested in the testa- 
tor in default of the exercise by him 
of the power from passing under the 
residuary gift in his will. 

(A) 2 Sm. & Gif. 458. 

(i) 4 Ves. 631. 
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[where the power was in such ample terms as to amount to abso- chapter xx. 
lute property. The terms of the section, however, are certainly ™ 

of more extensive import. 

With reference to this decision, Lord St. Leonards says (/»•), Remarks on 
“The case is not without difficulty; but whore tho property is, as Mo8 ^ J[(trter - 
in this case, settled by tho testator himself upon others in default 
of appointment by him under his power, it would seem to require 
some indication of an intention by him to defeat his settlement 
in order to hold a general gift in his will which can bo satisfied 
by other property, to be an execution of the powor.” Although 
the act requires that, to bo effectual, the intention not to exe- 
cute the power shall appear by the ?nt/, that cannot mean to tho 
exclusion of the instrument creating tho power. The will, if it 
is to exercise the power, becomes part of tho instrument creating 
the power, and both must be read together to collect the inten- 
tion truly. This must be borne in mind when tho question 
(noticed in a former pago (/) ) is, whether by the combined opera- 
tion of ss. 24, 27 a general power is exercised by a previously 
executed will. 

Thus, where (m) a testator specifically devised certain freehold, Settlement 
copyhold, and leasehold estates, and gave all other the real and a f tvr wl11, 
personal estate which ho should be entitled to at his death, or 
over which ho had or should have any power to dispose, on 
certain trusts; then, by voluntary settlement, dated August, 

1862, he conveyed the specified freehold estates and all other 
his freehold estate to C. and A. and their heirs in trust for 
himself for life, remainder to E. for life, remainder as he “ by 
his last will or any codicil thereto should appoint,” and in default 
for E. in fee ; and he assigned his leasehold and personal estate 
on trusts for the benefit of E. In November, 1862, by tes- 
tamentary instrument commencing " This is my last will,” he, 
in pursuance of the power in the settlement, charged the free- 
holds with an annuity, and devised all his copyholds to C., and 
appointed C. and A. executors, but made no other disposition. 

Both wills had been proved. It was hold by Lord Romilly , M.B., 
that he must look at the settlement and the testamentary instru- 
ment together to understand the matter properly ; and seeing 
that the testator had made a “last will” after the date of the 
settlement, he held that the previous will had no operation under 

[(At) Su g. Pow. p. 305, 8th ed. L. R., 14 Eq. 266, tho authority of 

It) P. 336. which, however, is impaired by the ad- 

(m) Pettinger v. Ambler , L. R., 1 Eq. mission of parol evidence of intention . 

610. Seo also Me MudingU Settlement , 
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[tho power ; though if there had been no such subsequent will 
he would have held that the former will was an execution of 
the power — meaning, apparently, that this would, in that event, 
have been do facto the “ last will.” 

Where, by marriage settlement, a testatrix had power to 
appoint estates A. and 13., and made her will reciting tho power 
and giving A. to one person, and “ all other tho hereditaments 
comprised in tho settlement not hereinbefore disposod of” to 
another ; she then by codicil revoked the appointment of estate 
A. and appointed it on charitable trusts, which were void. It 
was held that estate A. did not pass by the appointment of “ all 
other hereditaments,” &e., for that this was not a general or 
residuary gift, but clearly specific (w). And a gift by a married 
woman of tho “ residuo of her separalo property v was, of course, 
held not to include a lapsed share of a fund over which sho had 
a general power (o). 

If tlio residuary gift itself fail cither wholly or partially, and 
cither through lapse, or through on original incompleteness of 
disposition, it would seem on principle that the property included 
under the power ought to go as if there had been no appoint- 
ment, or (as the case may bo) an incomplete appointment (p). 
And tho point was so decided by Sir J. Wickais, V.-O., in a 
case where tho residue was given direct to tho beneficiary, 
without the intervention of a trustee (y). But where the residuo 
is given (and the subject of tho power is thus appointed) to the 
donee’s executors (;•), or to other persons (s) as trustees, it has 
been held that tho subject of the power is thus taken completely 
out of tho instrument creating tho power, and made part of tho 
appointor’s own estate, that tho trusts take offect as simple 
bequests out of that estate, and that if any of them fail, 
the undisposed-of interest belongs to the next of kin of the 
appointor. Sir li. Kindcrslcy thought the case of a married 
woman appointor was distinguishable; since, as part of her 
estate, sho would bo incompetent to dispose of it, and ho could 
not impute to her an intention of so dealing with the fund as to 
make all tho trusts declared by her nugatory ; the trusts must 

[(h) Be Brown , 1 K. & J. 522. And ecutov. 
see Springctt v. Jennings, ante, ]>. 651. (#•) Chamberlain v. Hutchinson , 22 

(o) Wilkinson v. Schneider, L. It., Bcav. 444. See also Brickcndm v. 

0 Eq. 423, 429. Williams , L. R., 7 Eq. 310 ; Wilkinson 

(p) Tor Widens , V.-C., L. It., 13 v. Schneider , L. It., 9 Eq. 423. Cf. 

Eq. 166. Bristow v. Skirrou\ L. R., 10 Eq. 1. 

(//) Be Davies' Trusts , L. R., 13 Eq. (#) Lefevrc v. Freeland, 24 Beav. 403. 
163. Tho testatrix appointed an ex- 
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[have been intended to take effect under the power, and eon- chawhe xx. 
sequently whatever was ill-appointed went as in default of 
appointment (?)• But Sir IF. James, V.-O., disregarded the dis- 
tinction (u). lie said it was not a quostion of intention at all, 
it was a question of resulting trust, if anything, and the fund 
resulted for tho bonefit of those who would bo entitled if it 
wero tho appointor’s property, — which assumes that tho fund has 
by the appointment becomo part of the appointor’s estate. 

The applicability of this section to the construction of the 1 Vkt. r. 20 , 
wills of married women lias been disputed, but without success. ^ wills of 1M 
Their testamentary capacity is not enlarged by tho statute, but inarrkci 
their wills, wheu made, have the benefit of tho moro liberal " omoll ‘ 
rules of interpretation laid down by it (.r). 

In Lake v. Currie (y ), it was contended that s. 24 of the Effect of the 
Wills Act, which mates tho will speak with regard to the real as 
well as the personal property comprised in it from the date of realty, 
the testator’s death, prevents a general devise of real estate from la1 '° v * Ctnric - 
operating umlor s. 27 as an exercise of a general power over 
lands, although tfie testator has no other lands when ho makes 
his will, on tho ground that any lands which ho may afterwards 
acquiro and hold at his death will pass by such a devise, ami 
that so this case is assimilated to a genoral bequest of personalty 
before tho act. But to this Lord St. Leonards answered — “ Ho 
far from operating in that way, tho statuto evidently meant to 
enlarge and give greater effect to dispositions by will. To hold 
that tho old law is restricted and that cases, which before tho 
late act would be considered a due execution of tho power, aro 
not so now, would, I think, bo utterly incompatiblo with tho 
whole scope of the act. Tho statuto says, that tho devise shall 
operate as an execution of the power ‘ unless a contrary intention 
shall appear by tho will:’ it is absolutely necessary, therefore, 
now to show a contrary intention to exclude the execution of tho 
power, where under the old law you must, to give effect to tho 
will, have shown an intention to exercise tho power ; the new 
law is theroforo stronger for tho appointees than tho old law.” 

The same reasoning will obviously apply in cases whore tho 
testator has lands of his own besides those which aro subject to 
'the power. 

[(0 IToarc v. Osborne, 33 L. J. Ch. 586. Thomas v. Jones , 2 J. & II. 475, 1 D. J. 

* («) Wilkinson v. Schneider and llrick- & S. 03; Xoblc v. Willoclc, L. R., 8 Ch. 

enivn v. Williams , BUp. 7 78, 7 II. L. 581. 

(j.) Bernard v. MinshnU, Johns. 270; (y) 2 D. M. k G. 530. 
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[Special powers to appoint in favour of a particular doss, as 
children (a), or kindred (b), are not within this seotion, and the 
question whether such powers are executed by a general devise or 
bequest still depends on the old law ; hut with this exception, 
that if the question arises with regard to a special power over 
realty, an argument against its .execution founded on s. 24, as 
in Lake v. Cinrie, will not ho amenable to the answer furnished in 
that caso by s. 27, for the latter section does not apply to such a 
power.] 

It will be remembered that all peculiarities in the execution 
of tcstamentaiy appointments aro abolished by s. 10, which 
mokes a will attested according to the statute sufficient for, as 
well as requisito to, the validity of all such appointments, with- 
out distinction. 


[(rt) Cloves v. Airdry, 12 Bcav. 601 ; 8 Ir. Ch. Rep. 103. 

Fidgety v. Fidgety, 1 Coll. 255; Elliott (b) Hawthorn v. Shedden, 3 Sm. & Gif. 
v. Elliott , 15 Sim. 321 ; Cronin v. Itoche, 30G ; Ee Caplin's JFill , 2 Dr. & Sm. 527.] 
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CHAPTER XXI. 

DEVISES HY MORTGAGEES AND TRUSTEES. 


I. In regard to the beneficial Interest 
in Mortgages . — As to the Hut mo- 
tion of the Charge Inj Union of 
Character of Mortgagor and 
Mortgagee . 


IT. Operation of General Devise on the 
legal Estate of Mortgagee or Trus- 
tee. 

III. Whether Devisee of Trustee ean 
exercise the Towers given to the 
Trustee. 


As mortgages are of a complex nature, involving on tlio one 
hand a personal dobt t with all the claims and obligations incident 
to tho relation of creditor and debtor, and oil the other an in- 
terest in real estate for the purpose of securing tho debt absolute 
at law after forfeiture, but redeemable in equity, it follows that 
the testamentary disposition of a mortgagoo presents two dis- 
tinct subjects for consideration. 

I. With respect to the beneficial interest in the mortgage , it is 
clear that a general devise of lands will not commonly havo the 
effect of including it (a). The contrary, indeed, is laid down by 
a respectable writer (6), but his position is not warranted by 
either authority or principle. The case of Ex }mrte Sergisou (c), 
cited by him, does not support it ; for tho devisee was executor 
and residuary legatee , and consequently entitled, in that cha- 
racter, to the beneficial interest in tho mortgage ; besides, the 
only question in the case related to the legal estate in tiro 
lands (rf). The position is opposed, too, by tho established 
principle of equity, which considers the mortgagee as holding 
the land in a fiduciary character only, and the estate as still 
substantially belonging to the mortgagor. Tho person taking 
the mortgaged lands therefore by devise or descent, from tho 
deceased mortgagee, it is obvious, is a trustee for the person 

{a) Strode y. Russell, 2 Vem. 621, 3 (c) 4 Vcs. 147, stated post, p. 693. 

Ch. Hep. 169, 2 Vent. 851, 3 P. W. 61 ; (rf) Mr. Roberts evidently confounds 

[ Caebom e y. Searfe , 1 Atk. 605 and n. tho two questions ; his positions aro 
by Sanders, 2 J. & W. 194.1 applicable to neither. 

(b) ntob. on Wills, 3rd ed. 403. 
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entitled to tlie money or debt, by virtue of the will or other- 
wise (i), unless, of course, both these interests happen to unite 
in the same person. 

Nor is it, I apprehend, universally true, that an express devise 
of the lands, or (which seems to bo the same in effect) a devise 
of all the testator’s lands in a particular place, ho having no 
other than mortgaged lands there, will carry the beneficial in- 
terest to the devisee, though the affirmative has been sometimes 
laid down in very unqualified terms (/). 

It is observablo that in the cases cited in support of the doc- 
trine referred to, the testator was in possession at the time (g), 
and in most of them the operation of the devise was not called 
in question, tho only point being as to the right of redemption. 
The fact of such possession, particularly where it has been of long 
continuance, and accompanied with acts of ownership, certainly 
strongly favours tho supposition that the testator, in expressly 
devising the property, means to give the beneficial interest. 
Having himself enjoyed the property beneficially, he can hardly 
but intend that his devisee’s enjoyment should be of the same 
nature, especially where it is given not to the devisee simply in 
fee, but to several persons consecutivoly for limited estates (A). 
The testator, too, may be ignorant whether tho right of redemp- 
tion, on which the nature of the property depends, be barred or 
not, and may therefore choose to avoid using any expressions 
which might bo construed into a recognition of it (i). Indeed, in 
such cases there would be strong ground to contend that the 
beneficial interest would pass, even under a general devise of 
lands, especially if there were no other lands to satisfy the 
devise, a circumstance, however, which would be immaterial, in 
regard to a will which is governed by the existing law. 

In Martin d. Weston v. Mowlin (A), Lord Mansfield held that 
a copyhold estate, of which the testator was in possession os 
mortgagee, did not pass under a devise of all his “ lands, tene- 
ments and hereditaments, within and parcel of the manor of W.,” 
the surrender to the use of tho will referring to the property os 
subject to a condition of redemption and resurrender ; and the 
will containing a recital that the mortgagor stood indebted to him 9 

(e) Att.-Gen. v. Mcyrick, 2 Vcs. 44. object of the suit was to foreclose. 

(f) 1 Pow. Mortg. Gov. Ed. 409. (A) Woodhottse v. Meredith , 1 Her. 

(jt) Clarke v. Abbott , 2 Eq. Ga. Ab. 450. 

006, Bam. Gh. Hep. 457. In How v. (») But now see stat. 37 & 38 Viet. 

Figures , 1 Gh.llep.32, this fact, though c. 57, s. 7. 

not Btatcd, seems very probable, as the (A) 2 Burr. 977. 
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and giving her time for payment of the debt. It appeared, 
moreover, that the testator was seised of other lands, also sur- 
rendered to the use of his will, in the manor of W. 

In Woodhome v. Meredith (/), Sir W. Grant held that the tes- 
tator’s beneficial interest in leasehold property at X., of which 
he was in possession as mortgagee, and of which an assignment 
in trust for sale had been executed to him, passed under a devise 
of all his freehold, copyhold and leasehold messuages, farms, 
lands and tenements whatsoever and wheresoever, in the county 
of H. and the town of if., to various limitations, the testator 
having no other than the mortgaged lands at X., though the 
will contained a subsequent devise of all estates vested in him as 
mortgagee or trustee, but which was satisfied by other lands of 
which the testator was seised as mortgagee. The same observa- 
tion applied to the bequest of securities for money, which also 
occurred (m). 

It is observable that the M. It. considered, from the nature 
of the limitations and provisions in the will, (which consisted of 
successive estates for life, with an estate interposed in trustees 
to preserve contingent remainders,) that, if the property passed 
at all, it was the beneficial interest, and not the mere legal 
estate, which was disposed of. 

But cases might bo suggested in which an express doviso of 
lands, even by a mortgagee in possession, would not carry tho 
beneficial interest ; for instance, if tho will contained a specific 
bequest of the mortgage debt, which would show that tho devisee 
of the land was intended to he a trustee for tho legatee. But it 
is clear that a general bequest of mortgages or securities for 
money would not # have such effect (m), for, as such a bequest 
would pass after-acquired property of this description, tho tes- 
tator is not necessarily presumed to have any specific subject in 
his contemplation when he mokes his will. 

[In Boicen v. Barlow (o) an owner in fee demised a piece of land 
for a term of years to B., who assigned the term by way of 
mortgage to the lessor, and afterwards built four houses on tho 
land. The lessor then made his will, and thereby devised his 
four freehold houses specifically on one set of trusts, and be- 
queathed his personal estate on another set ; at his death he was 
in possession as mortgagee ; and it was held that the mortgage 
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ft) 1 Her. 450. 652 ; and Lord Eldon's in Thompson v. 

(#i) But as to which see next note. LavoUy , 2 B. & P. 314. 

(») See judgment of Lawrence , J., [(©) jL. It., 11 Eq. 454, 8 Ch. 171.] 

in JDoe d. Freestone v. Parratt , 5 T. R. 

Y Y 2 
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[dobt was a distinct subject from the reversion, and did not pass 
by the devise, but by the bequest of personal estate : that the 
dobt was charged on the term, that the term was merged at law, 
and that the testator had entered into possession, were immaterial 
facts, the equity of redemption remaining unbarred.] 

And hero it may be observed, that a devise by a testator to 
his wife of an estate which he had “ lately contracted to sell to 
A.” has been held to bo a mere devise of the legal estate, to 
enable her to carry the contract into execution, and did not en- 
title the devisee to the purchase-money (p). 

Upon the whole, it is clear that the proposition which states 
that an express devise of mortgaged lands will carry the benefi- 
cial interest in the mortgage, must be received with some quali- 
fication. 

That the benefit of a mortgage will pass by the word “ mort- 
gages,” collocated with other personal chattels, is perfectly 
clear ((7). 

In conclusion of this branch of the subject, it may be observed, 
that where a person having a mortgage or other charge upon 
lands becomes himself entitled to the inheritance of the lands 
so charged, a question frequently arises between his representa- 
tives, whether the charge is to be considered os subsisting for 
the benefit of his personal representatives, or is merged for 
the benefit of the person taking the land. The rule in these 
cases is, that if it be indifferent to the party in whom this union 
of interest occurs, whether the charge be kept on foot or not, it 
will be extinguished in equity by force of the presumed intention, 
unless an act declaratory of a contrary intention, and conse- 
quently repelling such presumption, be done by him (r). But 
if a purpose beneficial to the owner can be answered by keeping 
the charge on foot, as if he be an infant, so that the charge 
would (under the old law allowing infants to bequeath personal 
estate) be disposable by him, though the land would not («), or 
a beneficial use might have been made of it against a sub- 


(p) Knotty s v. Shepherd , cited 1 J. & 
W. 499, ante, p. 66. 

(q) Att.-Gen. v. Jiotcyer , 3 Vcs. 714 ; 
Dicks y. Lambert, 4 Vcs. 730. 

(r) Price v. Gibson , 2 Ed. 116 ; Do- 
nisthorpe v. Porter , ib. 162, Ainb. 600; 
Lord Compton v. Oxenden, 2 Ves. jun. 
261 ; [Johnson v. Webster , 4 D. M. & 
G. 474. ' Tho union of interest must 
happen in the lifetime of the party, 
ana no other person must at that time 


have any interest in the charge, Tucker 
v. Loveridge , 1 Gif. 377, 2 De G. & J. 
660; Wilkes y. Collin , L. R., 8 Eq. 338. 
General powors to appoint the land and 
the charge, which (in default) are re- 
spectively limited to tho heirs and next 
oi kin of the donee, do not produce the 
required union, Clifford v. Clifford, 9 
Haro, 676.] 

(f) Thotnas v. Kemish, 2 Vera. 348, 
1 Eq. Ca. Ab. 269, pi. 9. 
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sequent incumbrancer (t), or the other creditors of ike person chapter xxr. 
from whom the party derived the onerated estato (tt ) ; in these 
and similar cases, equity will consider the charge as subsisting, 
although it may have become mergod by mere operation of 
law (a?). And the same rule obtains in favour of the creditors 
of the person in whom these interests centre (y). So, if mesne 
estates intervene between the charge and the estato of inheritance 
of the person entitled to it, the charge will subsist (c). 


II. We now proceed to consider the operation of a general do- Operation of a 
vise on real estate vested in the testator as mortgagee or trustee. 

The rule at length established, after much fluctuation of authority, tato. 
is, that such property will pass under a general devise of lands, 
unless a contrary intention can be collected from the testator’s 
expressions, or from the purposes or limitations to which lie lias 
devoted the subject of disposition. And it is clear that the cir- 
cumstance of there being other property to which the dovise is 
applicable, is no ground of exclusion. 

Thus, in an early case (a), it is laid down, that if a man had Legal estato 
but the trust of a mortgage of lands in I). and had other lands hel<1 to pa88 ‘ 
in D., by a devise of all his lands in D. the trust would pass. 

In Ex parte Sergrnn (b), a mortgagee in fee devisod all tho fix parte 
rest, residue and remainder of his estate, both real and personal, Scr 9 mH - 
and of what nature or kind soever and wheresoever, not there- 
inbefore specifically given devised and bequeathed, to A., his 
heirs, executors, administrators and assigns, for ever, on the side 
of his mother, and appointed A. executor. A. was an infant. 

On petition for an order for him to convey under stat. 7 Anne, 
o. 19, Sir R. P. 9 Arden, M. R., was of opinion that tho legal 
estate in the mortgaged lands passed by the devise, though, as 
the infant was executor, and therefore entitled to the money, 

(0 Gtcillim v. Holland, July 29, 1741, haul, 2Ch. Ca. 170 ; Mocatta v. Murga- 
cit. 2 Vcs. jun. 263. trot/d, 1 P. W. 393 ; Toil twin v. St fere, 

(m) Forbes y. M off alt, 18 Ves. 384 ; 3Mcr. 210, as to 'which, »eo lLl.&Go. 

[Lord Clarendon v. Barham , 1 Y. & 0. 251, 1 D. M. & G. 214]. 

C. C. 688 ; Davis v. Barrett , 14 Bcav. (y) Foirellv . Morgan , cit. 2 Vcm. 208. 

642; see Wigsell v. Wigsell , 2 S. & St. See also Lord Worthington's judgment 
364. The relative values of tlio estato in Donisthorpe v. Porter , 2 JEcL 162 ; 
and such other charges will not gone- [Pears v. Weightman, 2 Jur. N . S. 686.] 
rally be inquired into ; but semb. tho (s) Wyndham v. Earl of Egremont, 
charges must be substantial, per Wood, Amb . 7 53. As to the evidence required 
V.-G., Rickards v. Richards , Johns. to rebiit tho presumption of extinguish - 
767.] mcTit, see Tgrwhitt v. Tynvhitt , 32 ileav. 

(at) See Sir IF. Grant's judgment in 214, and cases there cited. 

Forbes v. Moffatt. [Those cases, whore (</) Littleton's case , 2 Vent. 351. See 
tho charge and tho inheritance become also Marlow v. Smith , 2 P. W. 198. 
united by descent or devise, are to bo (5) 4 Yes. 147. 
distinguished from Grnwold v. Mars « 
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JEx parte Bret ■ 
tell. 


he could not compel him to convey. Lord Loughborough also 
inclined to think that the estate passed by the devise ; and it was 
stated at the bar that this corresponded with the opinion of Lord 
Northington and Lord Thurlow , who had overruled Lord Hard- 
wickc'% dictum in Casborne v. Scarf e (c). In the principal case, 
however, the heir , under the circumstances, was ordered to convey ; 
the L. C. observing, that the infant devisee, when he was of age, 
might join, which would give a title qu&ounque vift. 

In Att.-Gcn. v. Bailor (tf), lands of which the testator was 
trustee were hold not to pass under a devise whereby the testator, 
after devising for the payment of his debts and other monies, 
his lands and hereditaments in very general terms, unto his sons 
J. B. and P. B. and their heirs, for ever, added, " And all the 
rest and residue of my goods, chattels, rights, credits, and all my 
real and personal estate not hereby before given devised and be- 
queathed, and all my right, property and interest therein, by law 
or equity, I do give devise and bequeath unto my sons J. B. and 
P. 13.” (?), whom also he appointed executors. Lord Lough- 
borough assented to the statement at the bar, that the rule was 
that general words would not pass trust estates, unless there ap- 
peared to be an intention that they should pass : in allusion to 
which Lord Eldon , in Lord Braybroke v. Inskip (/), observed 
that he did not know, in his experience, of any case in which the 
proposition was laid down so strong one way or the other. The 
language of Lord Thurlow , in Pickering v. Vowles (g) 9 notwith- 
standing what is said in Ex parte Sergison of his opinion, certainly 
seemed to favour the same doctrine. 

In Ex parte Brettell (//), too, Lord Eldon was of opinion, that 
an estate of which tho testator was mortgagee in fee in trust for 
another person, did not pass under a devise of all the rest of his 
estate and effects whatsoever and wheresoever, and of what 


(r) lAtk. 605. But it has been sug- 
gested that his Lordship may have 
referred to tho beneficial interest (see 
Mr. Sanders' e note) ; and, perhaps, in 
regard even to tho legal estate, tho 
position is not erroneous, as a devise, in 
tho terms supposed, would confer only 
a life estate; and it has never been 
held that a general devise conferring 
less than a fee would operate to pass 
estates vested in the testator as mort- 
gagee or trustee. Such a question, of 
course, is less likely to arise now that 
under a will made or ropublishod since 
1837, an unrestricted devise will carry 
tho fee. [In Greenwood v. Wakefoi'd i 1 


Beav. 576, it was held that the legal 
estate of lands vested in a surviving 
trustee during the life of a married 
woman, passed by a devise of “ aU tho 
lands and hereditaments vested in him 
as trustee or mortgagee in fee,” the 
question apparently being whether the 
words, “in fee” referred as well to 
11 trustee” as to “ mortgagee.”] 

(d) 5 Yes. 340. 

(V) The direction to pay debts, &o., 
it will be observod, does not extend to 
tho lattor devise. 

(/) 8 Ves. 435, stated infra. 

&) 1 B. C. C. 19V. 

(A) 6 Yes. 577. 
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nature or kind soever, unto G. II., his heirs, executors, adminis- 
trators and assigns, for ever, to and for his and their own proper 
use and behoof. 

Of this case, however, it is sufficient to observe, that tho very 
learned Judge by whom it was decided warrants us in regarding 
it as no authority on the general question, his Lordship having, 
on a subsequent occasion (/), remarked that “it came on on pe- 
tition, and jwrhaps was not so attentively considered as the im- 
portance of the point required 

The preceding cases had left tho subject in somo degree of 
doubt. But the present doctrine was finally established by Lord 
Brayhroke v. Inskip (k), where real estate having been devised 
to trustees, upon trust to pay debts, and settle tho estates to 
certain uses ; the question was, whether tho cstato passed by tho 
will of the heir of the surviving trustee, who gave and devised 
all his real estates whatsoever and wheresoever, unto his wife G., her 
heirs and assigns, for ever , and gave all his personal estate to her ; 
and appointed his said wife and B. executrix and executor. Tho 
heirs-at-law wero two infants and a married woman. Lord Eldon 
held that the legal estate passed by tho will. After reviewing 
the cases, he stated the rule to bo, that trust estates would pass 
under a general devise , unless it could he collected, from expressions 
in the will , or purposes or objects of the testator , that he did not mean 
that they should pass. In this case ho observed thero was no one 
circumstance to cut down the effect of tho devise. 

It seems that Lord Loughborough , notwithstanding tho opinion 
expressed by him in Att.-Gcn. v. Duller, concurred in the rule 
laid down in tho last case (l). 

It should bo noticed that Lord Eldon, in the course of his judg- 
ment in Lord Brayhroke v. Inskip , frequently adverts to, 'and oven 
lays some stress upon the oiroumstanco of the heirs-at-law being 
under a disability to convey, and tlio consequent inconvenionco 
of permitting the legal estate to descend to them ; and more than 
once observes, that the quantum of convenience is to bo estimated 
on each will. This ingredient, it is submitted, would render tho 
rule most difficult of general application. If the “ weighing of 
inconveniences” were to bo made on every particular will, (tho 
relative situation of the heir and devisee being thrown into tho 
scale,) it would be impossible in any case to ascertain the effect 
of such a general devise without evidence of these facts, and 
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whore such evidence was inaccessible, (as it inevitably must be 
in regard to wills occurring in the early period of a title,) the 
operation of the devise must always be uncertain ; and, more- 
over, the facts, when discovered, might present such an apparent 
balance of inconveniences, as to render it difficult to say on which 
side they preponderated. Besides, if the inquiry as to the 
relativo situation of the devisee and heir refer, as it necessarily 
must, to the period of the making of the will, it is obvious that 
such an alteration may have taken place in that situation, between 
tho period in quostion and the death of the testator, as would 
render the application of such a test not only not beneficial, but 
actually mischievous, even in the particular cases for the sake 
of which the goneral inconvenience attendant on a fluctuating 
and uncertain rule is to be incurred. But such a principle of 
construction, it is conceived, is inconsistent with authority, no 
less than with general convenience ; since all the cases which state 
the rule to be that trust estates will pass under a general devise, 
unless the purposes be inconsistent, decisively negative the intro- 
duction of any additional circumstances into the subject of con- 
sideration. To engraft such a qualification is to change the 
rule. It is at variance, also, with the principle on which Lord 
Eldon , in one instance (wi), disclaimed making the coverture and 
infancy of devisees a ground for holding that they took benefi- 
cially, and not as trustees. In fino, his observations in Bray- 
broke v. Inskip seem to be merely thrown in to givo additional 
weight to a judgment which, independently of any such reason- 
ing, stands upon irrefragable grounds, and has (we shall see) 
governed tho subsequent decisions upon this subject. 

Thus, in Bainlridgc v. Lord Ashburton (;»), where the surviving 
trustee under a will, after devising certain specific real estates to 
various persons, gave and devised all his real estates, not there- 
inbefore otherwise disposed of, unto his godson, his heirs, execu- 
tors, administrators and assigns, according to the tenure and 
nature thereof respectively, to and for his and their own use and 
benefit. It was held that the trust estate passed under the de- 
vise: Alder son, B., remarked (in reference to Lord Eldon’s 
reasoning in Ex parte Brettell ) that it would be a very minute 
distinction to draw any line between the words “ benefit ” and 
“ behoof.” 

(m) King v. Denison, 1 V. & B. 275, («) 2 Y. & C. 347; [and see Sharpe 

sup. pp. 571, 572. v. Sharpe, 17 L. J. On. 384, 12 Jur. 

508; Langford v. Auger, 4 Hare, 313.] 
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It is clear that the fact of the testator having reserved to the 
devisee a power of appointment does not constitute a ground for 
excluding trust estates. Thus, in Ex parte Shaw (o), where the 
devise was in the following words : “I give, devise and bequeath 
unto my dear wife Ann, to hold to her my said wife, her heirs, 
exeoutors, administrators and assigns, according to the nature 
and quality thereof respectively, for all my estate and interest 
therein, to and for her own absolute use and benefit, and to he 
disposed of hy her , by deed, will or otherwise , as she my said wife 
may think fit;” and the testator appointed his wife sole exe- 
cutrix : Sir L. Shad well, V.-C., held that an estate vested in the. 
testator as trustee passed by this devise. 

The converse of the rule established by the preceding cases is 
equally cloar ; namely, that if the property comprised in tho ge- 
neral devise be subjected to tho payment of debts, legacies, 
annuities, or any other species of charge {p), or tho will contain 
any limitations or provisions to which it cannot be supposed 
that the testator intended to subject property not beneficially 
his own, as uses in strict settlement (</), or executory limita- 
tions (r) ; or a trust for sale (*), [or for a charity (f), or for the 
separate use of a married woman (w), or for an unascertained 
class (v) ; or words of severance making tho devisees tenants in 
common, with a clause of accruor amongst them (^),] tho mort- 
gage or trust lands will not pass. [And considering the incon- 
venience arising from the devolution of a trust estate in shares 


(o) 8 Sim. 159 ; [but qu. was any 
power created ?] 

(p) Wynne v. Littleton , 2 Ch. Rep. 
51, 1 Vcm. 3, (but as to this see 1 Cov. 
Pow. Marts. 414) L Roe d. Rcade v. 
Rcade, 8 T. R. 118 ; Ex parte Morgan , 
10 Ves. 101 ; [Rackham v. Siddall, 16 
Sim. 297, 1 Mac. & G-. 607 ; Hope v. 
Liddell, 21Bcav. 183; ReRellis ’ Trusts, 
6 Ch. 13. 604. The foregoing aro cases 
of trust estates. The foUowing arc 
cases of mortgage], Duke of Leeds v. 
Munday , 3 Vos. 348; Re Horsfall , 
M'CleJ. & Y. 292 ; [Doe d. Roylanee v. 
Lightfoot , 8 M. & Weis. 553 ; Re Pack - 
man and Moss , 1 Ch. D. 214. As to 
Re Stevens' Will , L. R., 6 Eq. 697, vide 
post, p. 701], 

(q) Thompson v. Grant, 4 Mad. 438 ; 
Att.-Gen. y. Vigor, 8 Ves. 276 ; over- 
ruling Ex parte Bowes, cited 1 Atk. 605, 
n., by Sanders, where Lord Hardwickc 
hold that a general devise of real es- 
tate in S. K. and M. and elsewhere in 


England to certain uses, under which 
an infant was then entitled to an es- 
tate tail, passed the legal cstato in 
lands of which the devisor was mort- 
gagee in fee ; [but see Rurdus v. Dixon , 
4 Jur. N.S. 967, where the testator 
had attempted to mako the mortgaged 
property his own, by a pretended salo 
to another, who was a trustee for tho 
testator, and tho legal cstato was held 
to pass notwithstanding tho uses and 
trusts. 

(r) Per Lord Eldon, Rraybroke v. 
Diskip, 8 Ves. 434.] 

(*) Re Marshall , 9 Sim. 655. 

[(<) Alt. -Gen. v. rigor, 8 Von. 276. 
(m) Lindsell v. Thacker, 12 Sim. 178. 
See, however, per Kinder sley, V.-C., 
Lewis v. Mathews, L. R., 2 Eq. 181. 

(v) Re Finney's Estate, 3 Gif. 465. 

(.c) Thirtley. Vaughan, 2 W. 11. 632, 
24 L. T. 5 ; Martin v. Lavcrton, L. It., 
9 Eq. 563. 
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Devise con- 
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the devisor 
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ficial interest. 


Words “mort- 
gages’* and 
“securities for 


[it would seem that the words of severance alone are sufficient to 
exdude it from a general devise (y).] 

And it is wholly immaterial whether the testator has other 
lands to whioh the devise can he applied or not ; for in these 
cases the -Courts have not adopted the prindple applicable to 
reversions, that, where there are other lands, to whioh the incon- 
sistent limitations oan be referred, they apply exclusively to 
those lands, reddendo singula singulis (s). 

In Ex parte Morgan (a), Lord Eldon hold, that lands of whioh 
the testator had merely the legal estate, as heir-at-law of the 
preceding mortgagee, did not pass under a devise to trustees of 
“ all such real estates as are now vested in me by way of mort- 
gage, the better to enable them my said trustees, and the sur- 
vivor of them, and the executors and administrators of such sur- 
vivor, to recover, get in and receive the principal monies and 
interest, whioh may be due thereon.” 

The rule under consideration, of course, does not deny the 
power of a testator to limit estates vested in him as mortgagee 
or trustee to uses in strict settlement or in any other manner 
equally inconsistent with a duo regard to the testator’s duty as 
mortgage creditor or trustee : it merely refuses to see an inten- 
tion so to do in a general devise. Should a testator unequivo- 
cally devise an estate vested in him os mortgagee or trustee in 
the manner suggested, the intention must prevail ; and it would 
be left to the persons who may become damnified by such a 
proceeding to obtain satisfaction out of tho estate of the deceased 
testator (J). 


Whether lands held by a testator as mortgagee will pass by 
the words “ mortgages” or “ securities for money” has been the 


[(y) Martin v. laverton , L. R., 9 Eq. 
668, per Matins , V.-O. Ex parte 
Whitcacre y 1 Sand. Uses, 350, n. is 
sometimes cited contra, but tho de- 
vise contained the words “ mortgages 
and securities,” as to which vide infra. 

(s) 6 Ch. D. 508, notwithstanding 
3 Ch. D. 156.] 

(a) lOVes. 101. [And see Re Smith's 
Estate , 4 Ch. D. 70; lie Mor ley's Will , 
10 Hare, 293. 

J b) If, after a contract for sale, but 
ore completion, the vendor dies 
leaving an infant heir, or having by 
will, executed beforo tho dato of tho 
contract, devised the estate to a person 
incompetent to convoy, the vendor’s 


estate will not havo to bear the costs of 
the suit rendcrod necessary to complete 
the convoyanco, Hanson v. Lake y 2 x . & 
C. C. C. 328 ; llinderv . Streeton , 10 Hare, 
18, 16 Jur. 650; Re Manchester and 
Southjmt Railway Company , 19 Beav. 
365 ; Datinermanv. Clarke , 3 Drew. 632 : 
overruling Erythareh v. l£avard y 6 Sim. 
9 ; Midland Counties Railway Company 
v. Westeomb, 11 Sim. 67 ; Eastern Coun- 
ties Railway Company v. Tujnett y 3 
Rail. C. 133. But if after contract to 
sell tho vendor execute such a will, the 
costs of suit will be thrown on his es- 
tate, Wortham v. Lord Daere y 2K.&J. 
437 ; Furser v. Darby , 4 ib. 41.] 
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subject of much controversy. The affirmative was supposed to 
have been decided in the early case of Cnjps v. Gfrysil (c) ; 
and although on an examination of the record (d), it appeared 
that the will contained, in addition to the word “ mortgages,” 
other expressions more unequivocally applying to the^and, [yet 
the ratio decidendi was that the word “mortgages”' made a 
good devise of the lands. And it is now settled] that the words 
“mortgages,” “securities for money,” and similar expressions, 
will comprise the entire benefit of the mortgage security (in- 
cluding the inheritanco in the lands (r ) ), unless a contrary 
intention appears by the context ; [and that tho fact of those 
words being found among terms descriptive exclusively of per- 
sonal estate (/) and followed by a limitation to executors and 
administrators only, and not to heirs, or by a charge of debts 
and legacies (g), or a trust for sale (//), or for several as tenants in 
common (i), will not affect tho construction. Tho broad prin- 
ciple is, that tho testator meant to substitute the object of his 
bounty in his own place as mortgagee, and to enable him to 
enforce payment of the mortgage money by giving him the 
legal estate in the mortgaged lands (,/). 

But further, in Doe d. Guest v. Bennett (k), whore a testator 
made his will as follows : “ I leavo my wifo to receive all monies 
upon mortgages and on notes out at interest, and at her decease 
I leave my niece to pay my wife’s debts and to take all that re- 
mains of my property, land or personal pfoperty ;” tho Court of 
Exchequer held that the wife took tho legal estate in the mort- 
gaged proporty. Parke, B., said, “The words ‘to receive all 
monies upon mortgage,’ in my opinion, pass tho security, that is, 
the legal estate on which tho money was secured. It must bo 
assumed that the testator intended the wifo to receive the money 
and- to possess all the powers necessary for the purpose of re- 


ft?) Cro. Car. 37. 

Id) See 9 B. & Cr. 282. 
fft?) Before as well as since the stat. 
1 Viet. c. 20, see Rcnvoize v. Cooper , 0 
Mad. 371 ; Silbcrschildt v. Schiott , 3 V. 
& B. 49, per Sir W. Grant; lie Walker's 
Estate, 21 L. J. Ch. 674; Knight v. 
Robinson , 2 K. & J. 503; Rijypen v. Triest, 
13 C. B. N.S. 308 ; but the old case of 
Wilkinson y. Mcrry J and, Cro. Car. 449, 
is contra. 

(/) Renvoize v. Cooper , 6 Mad. 371 ; 
Re King's Mortgage, 5 Do G. & S. 644. 

(g) Re Field, 9 Hare, 414 ; Re King's 
Mortgage, 5 De G. & S. 644 ; Rippen v. 
Priest, 13 C. B. N. S. 308 ; Knight v. 


Robinson, 2 K. & J. 503. 

(h) Ex parte llarher, 5 Sim. 461. 

(i) Ex parte Whiteaere, Bolls, 22 July, 
1807, 1 Sand. Uses and Trusts, 359, n. 

(j) Tho special grounds relied on in 
Ex parte Barber , 5 Sim. 451, and Mather 
v. Thomas, 6 Sim. 115, were therefore 
not essential. Sylvester v. Jarman, 10 
Fri. 78, and Galliers v. Moss, 9 B. & Cr. 
267, arc overruled : so is Ex parte Gor - 



ground that the security was in the 
form of a trust for salo, sed qu. 

(A?) 6 Ezch. 892. 
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chapteb xxi. [covering it; and therefore she is entitled to bring ejectment for 
that purpose.” Aldcrson , B., was of the same opinion, advert- 
ing also to the devise to the niece of all that remained of the 
property, land or personal property, as implying that the wife 
was to hc^e the whole of that whioh was devised to the niece in 
remainder. 

And in lie Arrommith 9 * Trusts (l), a mortgagee in fee devised 
to a trustee all his real and personal estate in trust, after pay- 
ment of his debts and funeral expenses, to permit his wife to 
receive the rents of his real estate and the interest of all sums 
due on mortgage bond note or other security, for her life, and 
at her death to get in all debts owing to him on any security 
and to pay a legacy to his son A. ; and on the death of the wife, 
the testator gave a certain house and the residue of his real and 
personal estate to his son B. ; it was hold by 1C Bruce and 
Turner , L. JJ., that the legal estate in the mortgaged property 
passed to the trustee, that construction being necessary to give 
full dominion over the mortgaged estate for the purpose of car- 
rying into execution the trusts of the will. 1C. Bruce L. J., said, 
“ I take occasion to express my entire concurrence in the judg- 
ment of Parke, B., in Doc v. Bennett.” 

Gift of Sir R. Kinderslcy , however, hold that the legal estate did not 

«^ritws°** P ass by a gift of “ money in the funds and on securities.” lie 
thought Doe v. Bennett was distinguishable ; but if it was meant 
that a legatee who was* to receive the money was also to take the 
legal estate, he could not concur (hi). If that principle were to 
be carried out it would apply to a case where a testator merely 
loft his personal estate to his executors, it being obviously his 
intention in that case that they should receive the mortgage 
money (/?). But hitherto the principle has been confined to 
cases where the intention has been expressed. 

Gift of ieal As already stated, a general devise of real estate on trust for 
estetes^in 10 ^ 6a ^ e n °t i nc l U( le the legal estate in mortgaged property ( 0 ). 
trust to sell But where tho real and personal estates are devised and bo- 
und get m. queathed together, expressly in trust to sell and get in, the 

trustees cannot execute theso trusts as regards the personalty 
without having dominion over tho mortgaged estate; and, though 
it has never been so held, there is a strong inclination to say that 
the express trust to sell and get in the personalty neutralizes the 

[(0 27 L.J. Ch. 704,4 Jur.N.S. 1123. (n) Be Cantley (or Cautky ), 17 Jur. 

(m) But see per Orant % M. B., Sitter- 124, 22 L. J. Gh. 391. 
schildt V. Schiott , 3 V. & B. 49. ( 0 ) Ante, p. 697. 
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[restrictive effect wliicli the trust for sale would otherwise have ciupteb xxi. 
upon tho devise of real estate, and to hold that thus the latlcr 
devise carries the mortgaged estate (p). 

But a gift of tho real and personal estate charged (as in Re Gift of real 
Arroicsmith's Trusts) with debts, or charged witlittebts and estatesubject 
legacies, but not aided by express mention of “ monf^ges,” or to debts. 

“ securities,” nor by express trust to sell and get in tho personalty, 
will not include the mortgaged estato. Thus, in Doe d. Roylancc 
v. Lightfoot (q), where a mortgagee devised all his real and per- 
sonal estates after payment of his debts and legacies to A. and 
B. as tenants in common in fee ; it was hold, that tho legal 
estate did not pass by the will, on the ground that tho testator 
could not have intended that estates should pass of which ho 
was seised only as mortgagee, but only those which he had 
power to subject to his debts and legacies, namely, those which 
were equitably as well as legally his own. 

A decision which at first sight seems opposed to this was mndo Re Steven 
in Re Stevens' Will (/•), where a mortgagee in fee directed all her WlU ' 
debts to bo paid : she then gave several pecuniary legacies, and 
as to all the rest and residue of her real and personal estate and 
effects, she gave the same to J. for her own absolute use and 
benefit; and appointed other persons executors. The course 
which the case took deserves notice. On one side it was argued 
that the charge of debts and legacies affected the testator’s own 
estates and no others ($), and therefore did not provent tho legal 
estate in the mortgaged property passing to J. On the other 
side this teas not disputed , so far as concerned the charge of 
debts; but it was contended that tho charge of legacies, being in 
a different form (t), was enough to prevent the legal estate 
passing ; and fdr this Doe v. Lightfoot was cited. But Sir G. 

Gifford^ V.-C., fastening on the admission respecting the charge 
of debts, decided that the legal estate passed to J. lie said, 
u The charge of legacies is tho point insisted on as being a 
reason why the legal estate should not pass. I quite agree that 
in this will there is enough to charge both the debts and legacies 

[(^) See per M, M.H., Lymght v. (?) 8 M. & W. 553. The statement 

Edwards, 2 Ch. D. 515, and lie Smith's of tho doviso is taken verbatim from 
Estate, 4 Ch. D. 72 (“ whatever might the report. The tenancy in common 
have been the case if the mortgage was not adverted to. 
money had belonged to the testator in (r) L. B., 6 Eq. 597. 
his own right"); and per Shadwell, (*) The contrary is settled, ante, 

V.-C., Ex parte Barber , 6 Sim. 455, p. 698. 
where however the word 41 securities* * (0 Ex rel. 

occurred. 
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cnA P TBBra. [on the testatrix's own real estate, but if the charge of debts would 
not prevent the legal estate in the mortgaged property passing, 
so neither would the charge of legacies. The modem authorities 
have extended the cases in which the legal estate in a mortgage 
has been Aid to pass. Here, subject to the charge of debts and 
legacies, 'there is an absolute gift to J. I am not precluded 
by authority from holding that the legal estate passed in this 
cose ; and I do not hesitate to say that in a case such as this 
good sense and convenience require that a beneficial gift should 
carry the legal estate in a mortgage as an incident and a useful 
and necessary incident to tho beneficial ownership. There may 
be cases where a trust estate would not pass, and yet there 
would bo a plain intention that the legal estate in a mortgage 
Bhould pass. I am of opinion that on this will there was an 
intention that the legal estate in the mortgage should pass, 
and there is nothing to rebut this intention.” The V.-C. re- 
cognized no distinction between one form of charge and another : 
so that, it being admitted that tho charge of debts did not pre- 
vent the legal estate passing, it followed that the charge of lega- 
cies had not that effect. In a case such as that , Doe v. Lightfoot 
did not preclude him from holding that the legal estate passed. 
The decision depends on the word “ if.” 

Since Re Stevens' Will tho authority of Doe v. Lightfoot has 
been fully recognized (u) ; and in lie Packman and Moss (*), 
where a mortgagee gavo and bequeathed all his property, real 
and personal, to trustees (whom he appointed executors) upon 
trust, first, to pay debts, and as to the residue on certain trusts 
for his wife and children, Sir G. Jcssel decided that tho legal 
estate did not pass, on this, among other grounds, that the tes- 
tator’s debts could only be paid out of his own property.] 
Mortgage Hitherto the point of construction under consideration has 
indudedin^ been viewed in reference to mortgages in fee . With respect to 
general de- mortgages for terms of years, it is conceived they fall under the 
principle established by Rose v. Bartlett (y), that leaseholds for 
years will not, under the old law, pass by a general devise of 
lands, unless the testator have no freeholds on which it might 
operate. If there be no such lands* or the will be subject to the 
new law, and if the devise contain nothing inconsistent, and there 
be no specifio bequest which will cany the legal interest in the 

[(*) By Jeuel, M.R.,2fe Belli*' Truth, (*) 1 Ch. D. 214. Seo also Be Sort- 

\ Ch. D. 609. faU, M‘Cl. & Y. 292.] 

(y) See ante, p. 668. 



MORTGAGEES AND TRUSTEES. 703 

mortgage term, it is clear that such interest will pass under a orapt^ xxi. 
general devise. The question, however, could hardly arise bn 
the mere legal interest, since it would vest primarily in the exe- 
cutor, or the administrator cum testamento annexe , as part of the 
testator’s personal estate, and it is unlikely that the legatee 
would claim his assent to the bequest, unless there was ground 
to contend, that the bequest included the beneficial interest. 

Estates of copyhold tenure, held by the testator in the character Rulo as to 
of mortgagee or trustee, are not distinguishable from freeholds, C0I> y ll0ldfl - 
in regard to the effect of a general devise, whether the will is 
subject to the old or new law ; supposing, of course, that its 
antiquity is not such as to exclude it from tho operation of the 
act of 55 Geo. 3, c. 192, which first dispensed with the necessity 
of a surrender to the use of the will, in regard to testators dying 
after the passing of tho act. 

It has been sometimes a question, how far the principle which As to devises 
governs the construction of devises of lands, vested in a testator trallted^oTo 
as mortgagee or trustee, applies to property which, belonging sold by testa- 
te him beneficially, he has contracted to sell. In such coses ° r * 

[it is argued], tho testator is, in the event of tho contract 
being carried into effect, a trustee for tho purchaser : but 
as this may not happen, and consequently the property may 
remain unconverted, the trust is of a qualified and contingent 
nature. It has been decided (s), however, that if a testator, after 
having contracted for the sale of an estate, devises it as, All that 
his estate called A., which he had contracted to sell, the effect is 
to vest in the devisee tho legal estate only, for the purpose of 
enabling him to carry the contract into effect for the benefit of 
the executor, and does not entitle the devisee to the purchase-money . 

It is conceived, Kbwever, (though tho point did not arise in tho 
case referred to,) that if from any circumstances the contract 
hod proved not to be binding on or had been rescinded by the 
testator, the devisee would have been entitled to the land, and 
this (as already hinted) constitutes a difference between the case, Difference be- 
and that of a dry mortgage and trust estate, which renders the y^o/and a 
construction that has been applied to the latter, to a certain mere trustee, 
extent, inapplicable to the former. Thus, in Wall v. Bright («), 
where a testator, after having contracted for tho sale of an estate, 
devised all his freehold and other his real and leasehold here- 
ditaments and all his personal estate to trustees, upon trust to 

( 2 ) KnoUyt y. Shepherd , cited 1 J. & (a) 1 J. &W> 404. 

W. 499, [Sag. Law of Prop. 223.] 
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chapter xxz. sell and dispose of his said hereditaments and personal estate, 
with the usual powers to give discharges to purchasers, and to 
invest the purchase-money and hold the funds on certain trusts, 
Sir T. Plmner , M. R, held, that the contracted for property 
passed by the devise : “ Though there is a great analogy,” he 
said, “in the reasoning with respect to the will of a naked 
trustee and that of a constructive trustee, on the ground of the 
impropriety of their attempting to dispose of the estate ; yet for 
many purposes they stand in different situations. A mere 
trustee is a person who not only has no beneficial ownership in 
the property, but never had any, and could, therefore, never 
have contemplated a disposition of it as his own. In that re- 
spect he does not resemble one who has agreed to sell on estate, 
that, up to the time of the contract, was his. There is this 
difference at the outset, that the one never had more than the 
legal estate, while the other was, at ono time, both the legal 
and beneficial owner, and may again become the beneficial owner, 
if anything should happen to prevent the execution of the con- 
tract : and, in the interim between the contract and conveyance, 
it is possible that much may happen to prevent it. Before it is 
known whether the agreement will be performed, ho is not even 
in the situation of a constructive trustee ; he is only a trustee 
sub modo, and provided nothing happens to prevent it. It may 
turn out that the title is not good, or the purchaser may be 
unable to pay ; he may become bankrupt, then the contract is 
not performed, and tlio vendor again becomes the absolute owner; 
here he differs from a naked trustee, who can never be bene- 
ficially entitled. We must not, therefore, pursue the analogy 
between them too far.” . . . . “ The safest way is to hold that 
the estate passes, adhering to the words, there not being enough 
to take it out of them.” 

Remark*; upon In this case, the construction adopted by the Court was very 

bright. convenient, as it enabled the devisees, in performance of the tes- 
tator’s contract, to convey the estate to the purchaser, which 
otherwise would have descended to an infant, who, in the then 
state of the law, could not, even with the aid of the' Court of 
Chancery, have made an effectual conveyance to the purchaser. 
Still, it is to be remembered, that a trust for sale was no less in- 
appropriate to property which had been actually sold, than a 
devise in strict settlement, or , any other such limitations would 
have been, though, as it confers on the trustees on estate in fee, it 
happened to be more convenient ; and much of the reasoning of 
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the M. R. would have applied, if the devise had been such as to 
hare rendered it impossible for the devisees, without the aid of 
the Court, to make on effeotual conveyance to the purchaser. 
He does, however, more than once advert to the convenience 
attending the construction in the particular cose; and the prudent 
practitioner, knowing the influence which suoh considerations, 
whether acknowledged’ or not, do often exert in questions of this 
nature, will hesitate too readily to assume the application of the 
same dootrine to oases in which a different result would follow. 
Nor, indeed, does it seem to be altogether inconsistent with sound 
principles of construction, especially that rule which has been the 
subject of discussion in the present ohapter, that the fact of the 
devise being such as to enable the devisee to carry the testator’s 
contract into effect or not, should have some weight in deter- 
mining whether it was intended to apply to the property (5). 

[But 6 * 08 pointed out by Sir G. Jessel ( c ), if the contract is a 
valid one, binding on both parties, and continues such at the time 
of the vendor’s death, no subsequent event can affect the ques- 
tion ; the property is converted, and the vendor is a constructive 
trustee ; not a bare trustee, for he has a beneficial interest loft 
in him, viz. a lien or charge on the estate for the security of 
the purchase-money (d), but still a trustee. Therefore, where (e) 
a testator by his will, dated 1873, devised all his real estate to 
A. and B. on trust to sell, and dovised the real estato which at 
his death might be vested in him as trustee to A., and afterwards 


(6) But in suoh case tho purchase- 
money would be payable not to tho 
trustees by virtue of tho devise, but to 
tho executors as part of tho personal 
estate of the testator, {Eaton v. Sanxter , 
6 Sim. 617 ; so that this construction 

g s was observed by Jessel, M. R., 2 Oh. 

. 620) could not bo maintained where 
the proceeds of the real estate and the 
personal estate woro given beneficially 
to different persons. 

(d) 2 Ch. D. 607. 


J) In Goold v. Teague, 5 Jur. N. S. 
116, it was held that such a lien did 


not pass by a bequest of securities for 
money. " 


by i 

But the case is questioned, 
Su g. V. & P. p. 684. 

{e) 2 Ch. D. 499. In Purser v. Darby,* 
4 SL & J. 41, the testator, after con- 
tracting to sell an estate, specifically 
devised it, bo that, of course, it could 
not pass by a devise of his mortgage 
and trust estates contained in another 
part of the will. But it was said by 
Wood, V.-C., that ho had held— ahd 


J. — VOL. I. 


tho decision had been since affirmed — 
“ that whore thero is merely a con- 
structive and not an express trust, a 
devise of trust estates doos not super- 
sede the necessity of a decree.*’ Tho 
docision referred to by the V.-C. ap- 
pears not to bo reported. Tho moaning 
of the dictum is supposed by Jessel, 
M. R., to be only that where a person 
under disability would take tho estato 
if tho contract were not established in 
a court of oquity, there tho purchaser 
cannot safely complete without estab- 
lishing tho validity of tho contract by 
deoree, 2 Ch. D. 511. And generally 
a vesting order will not bo made under 
the trustee acts without suit, ^ Car- 
*penter, Kay, 418. But it is othorwiso 
whore the purchase-money has been 
paid, Re Cuming, L. R., 6 Ch. 72 ; lie 
Crowe's mortgage, L. R., 13 Eq. 26 ; Re 
Russell, 12 Jur. N. S. 224. In tho last 
case reliance was also placed on the 
sale being compulsory ; sedqu. 

Z Z 
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If the contract 
is valid at tho 
vendor’s 
death, he is a 
trustee. 


Lysaght v. 
Edwards . 


* Purser v. 
Darby . 
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Distinction 
whore pur- 
chase -money 
paid and pos- 
session given. 


Effect on de- 
vise by mort- 
gagee, of sub- 
Boquent fore- 
closure. 


[entered into a valid contract to sell part oi his real estate, it was 
held by Sir O. Jessel, M. R., that this part passed by the devise 
of trust estates. He acquiesced in the deoision in Wall v. Bright , 
because, viewing the testator as being entitled to the estate simply 
os a security for his purchase-money, he thought the trustees 
could not execute the trusts expressly annexed to the personal 
estate unless they had the legal estato ; but he dissented from 
Sir T. Plumcr’s definition of the position of a vendor pending 
the completion of the contract. The sole question was, did a 
valid contract exist at the testator’s death ; if the title proved 
bad, he agreed there was no conversion and no trust; but that 
was because in contemplation of equity there was in that cose no 
valid contract (/) ; but whether tho purchaser was able to pay 
or not was immaterial ; if a contract valid at the vendor’s death 
was cancelled for non-payment of the purchase-money after his 
death, or for any other cause not affecting the original validity 
of the contract, tho conversion was not therefore undone or the 
consequent trusteeship annulled. 

But where the purchase has been completed by payment of 
the purchase-money and delivery of possession, though the deed 
of conveyance has not passed the legal estate, .the vendor is in 
the position of a bare trustee, and there is no difficulty in holding 
that a general devise of lands by the vendor in a manner incon- 
sistent with his dutios as trustee (charged, for instance, with the 
payment of his dobts) will not include the legal estate (jr).] 

Where a mortgage in fee is foreclosed subsequently to the 
making of a will, it is dear that the equity of redemption so 
acquired will not pass by a will made bofore and not republished 
on or since the 1st of January, 1838; and it has been deter- 
mined, that the period of foreclosure is the date of the final order 
of the Court, following default of payment on the day appointed, 
and not the date of tho deoree (A). But though the equity of 
redemption subsequently acquired by foredosure will not pass by 
% will, it is dear that the devise of the legal estate takes effect, 
notwithstanding the mere' acquisition of the equity of redemp- 
tion, by this or any other means. Where, however, such equity 
is purchased by the mortgagee, and he and the mortgagor in 
the usual manner join in conveying the property to a releasee 

[(/) But assuming the purchaser to with a dubious aspect, 
know this, ho might veiy well be in (g) Dimes v. Grand Junction Canal 
doubt whether he had an enforceable Company , 9 Q. B.490,3H.L.Ca.794.] 
title, and might therefore make his will (A) Thompson ▼. Grant , 4 Mad. 438. 
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to uses to prevent dower, for the benefit of the former, the de- 
vise, being in a will which is subject to the old law, will be 
revoked (/). 

In one instance (j) Sir W. Grant held, that an estate devised 
after foreclosure passed by a description applicable to it only as 
a* mortgage; on the ground that the intention, though inaccu- 
rately expressed, appeared upon the whole will to give the interest 
in the land. And Sir L. Shadwcll , V.-O., come to the some con- 
clusion, upon the same devise (k). This was simply a question 
of intention, as the testator might of course, if he chose, continue 
to describe it as mortgaged property ; and it would pass, unless 
an intention appeared that the devisee should bo entitled only in 
case it retained its mortgage character. [But a mere general 
devise of “ all estates whereof he is seised as mortgagee,” by a 
testator, who afterwards purchases the equity of redemption, 
shows no such intention. The result here is ademption (/).] 

It is obvious that the question, whether lands are comprised 
in a general devise, must frequently depend on the fact, whether 
the testator had or had not at the time acquired tho equity of 
redemption by length of possession and non-recognition of any 
adverse title (/«). A question of this kind occurred on tho will 
of Sir George Downing (n); and it was held, that lands com- 
prised in a certain old mortgage in fee, purchased by the testa- 
tor, passed under a general devise ; it being considered, that 
from the length of possession, under the circumstances, a release 
of the equity of redemption was to be presumed. 

With respect to mortgages for years tho question would be 
somewhat different ; the point; if material at all, being, whethor 
the equity of redemption was acquired, not at the date of tho 
will, but at the t&tator’s decease ; since they would pass under 
a bequest of property of that denomination to which they be- 
longed at the latter period. Thus, suppose a will to contain a 
bequest of mortgages to A., and of leasehold generally to B., a 
mortgage for years, which was redeemable at the date of th# 
will, and which would at that period have passed under the 
former bequest, having beoome, by continued possession in the 
lifetime of the testator , or by express contract, irredeemable, 

(i) Ante, p. 165. 27, s. 28, and 1 Viet. c. 28 ; 2 Hayes’s 

m SiWerschildt v. Schiott , 3 V. & B. Introd., 6th ed. 275 and 282; [37 & 
46. 38 Viot. o. 57, s. 7-1 

(k) Le Groey. Cockerell, 6 Sim. 384. (w) Att.-Gen, v. Bowyer , 3 Ves. 714, 

[(0 Yardley y. Holland , L. B., 20 6 lb. 300; Att.-Gen . y. Vigor, 8 Ves. 

Eq. 428.] 256. [See also Burdin v. Dixon , 4 Jur. 

(m) Now $m stat. 3 & 4 Will. 4, o. N. S. 967, ante, p. 697, n.] 
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— in foe (since 
1 Viet. c. 26). 


37 & 38 Viet, 
o. 78, ss. 4, 5. 


38 & 39 Viet, 
c. 87, s. 48. 


Effect of the 
uets; 

as to mort- 
gagees; 

as to trustees. 


Who is a 
4C bare” 
trustee P 


would, by this change in the nature of the properly, pass under 
the bequest of the leaseholds. Such, it may- be collected, was 
the opinion of Lord Eldon, in Att.-Qcn. v. Vigor (o) ; and it 
seems necessarily to result from the acknowledged principle, that 
a general bequest of chattels of a particular species, oarries all 
the ohattels of that kind, which the testator is possessed of at 
the time of his decease. And the same principle, of course, 
would apply even to mortgages in fee, if the will containing 
the devise in question were mado or republished on or since the 
1st of January, 1838. 

[By tho Vendor and Purchaser Act, 1874, it is enacted (s. 4) 
that the legal porsonal representative of a mortgagee of free- 
holds or of copyholds to which tho mortgagee has been admitted, 
may, on payment of all sums secured by the mortgage, convey 
or surrender tho mortgaged estate, whether the mortgage be in 
form an assuranoe subject to redemption or on assurance upon 
trust; and by s. 5 (as amended by tho Land Transfer Act, 1875, 
s. 48), upon the death of a bare trustoe, intestate os to any cor- 
poreal or incorporeal hereditament of which he was seised in fee 
simple, suoh hereditament shall vest like a chattel real in the 
legal personal representative from time to time of suoh trustee. 

As regards a mortgagee, this aot is confined to the single case 
of payment of tho debt ; it docs not enable the legal personal 
representative to convey or surrender in case of a transfer Qj). 
The effect of the mortgagee’s will on the legal estate will there- 
fore still come frequently in question. As regards trust estates, 
the act applios only when a bare trustee dies intestate. His 
legal personal representative takes his estate, and not merely 
(like the representative of a mortgagee) power to convey it. If 
there is no representative, tho estate desoends'in the meantime 
to the heir ( q ). “ Bare trustee” is not a term of art, but it has 
been decided to mean one who has no benefioial interest in the 
trust estate, and, therefore, to exolude a vendor before payment 
•f the purchase-money (r). It would also seem to exclude a 
trustee with aotive duties which have not been performed, and 
the performance of which has not been effectually dispensed 
with(s).] 


(o) 8 Vos. 276. . (>) Per Sail, V.-O., 1 Ch. D. 281 ; 

Upi) Re Brooks' mortgage^ 46 L. J. Ch. but J easel, If. R., doubted whether a 
866. trustee without interest was not a bare 

(q) Christie v. Ovington , 1 Ch. D. 279. trustee, although he had aotive duties 

(r) Morgan v. Swansea , 9 Ch. D. 682. to perform, 9 Ch. D. 686. 
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III. A devise of estates vested in the testator as trustee or ohapthb xxx. 
mortgagee is [commonly] found in [modem] wills. The inser- ^ lother 
tion of such devises evidently supposes that the trusteeship ro- trusteeship 
lating to the estate vested in the testator will commonly pass dovisoesof 
with that estate to the devisee ; for the severance of the estate truBt 0Btates - 
and the fiduciary duty could not he a proper act on the port of 
the trustee (t) . [But the reasons given for the supposition are not 
entirely satisfactory. They are, first, that there are many cases 
in which it would be highly inconvenient that the trust estate 
should be permitted to descend to the heir, as where he is infant, 
lunatic or bankrupt. Secondly, it is said that if the heir (or 
hsores natus) is trusted to perform the fiduciary duties, why 
should not the devisee (or lucres factus (n) ) bo equally trusted ; 
both being equally unknown to the author of the trust, and the 
one being by no possibility the object of personal confidence any 
more than the other P 

An argument of this nature was urged without success in the Cole v. Wade . 
leading case of Coh v. Wade (#), whore a testator gave his real 
and personal estate to A. and B., whom he appointed his exe- 
cutors, their executors, administrators and assigns, in trust for 
such of his relations as they should think proper ; and declared 
that, resting perfectly satisfied with the honour and justico of 
his said trustees and executors, he wished everything relative 
to that disposition, as well who were his relations as in what 
proportions they should take, should be entirely in the dis- 
cretion of the said trustees and executors, and the heirs, exe- 
cutors and administrators of the survivor of them ; and for tho 
better division of his estate he directed his trustees and executors 
and the survivor of them, and the heirs, executors and adminis- 
trators of such survivor, if they should think proper, to sell or 
mortgage the estates or such parts thereof as they in their dis- 
cretion should think proper : and the testator further directed 
the said A. and B., or the survivor of them, or the heirs, execu- 
tors or administrators of such survivor, to convey and pay tho 
whole to his relations in manner aforesaid within a stated time. 

The surviving trustee devised and bequeathed the real and per- 
sonal estates of the first testator to C. and D. upon the existing 

[(*) It is also said that tho rule in (u) But this term is unknown to the 
J Braybroke v. In9kip t ante, p. 695, sup- Bug lish law, Hogan v. Jackson , Cowp. 
poses the same thing ; and. that if it is 305. 

wrong for a trustee to devise his trust (x) 16 Ves. 27, affirmed 19Vcs. 424; 
estate, the courts were wrong in read- sec also Att.-Gen. v. Loyley , 2 Eq. Ca. 
ing a general devise, uncontrolled by Ab. 194 ; Fordyce v. Fridges, 2 Phill. 
thecontext, as including such an estate. 497. 
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; [trusts. Sir W. Grant , M. R., held that C. and D. were not 
competent to exercise the discretionary power of selection and 
distribution given by the first will : that the power did not pass 
with the estate ; and that it was only quasi personae designates 
that it could go to the heir. He observed that it was said the 
words wore to be understood in the same sense as in the limita- 
tion of on estate, and imported that the person taking the estate 
should also exercise the discretionary power: but the testator 
had not said so. 

The question has generally arisen upon trusts or powers of 
sale which, though to somo extent discretionary (y), partake 
largely of a ministerial character. 

’ Thus] in Cooke v. Crawford (s), whore a testator devised all 
his real and personal estates to A., B. and 0., upon trust that 
they, or the survivors or survivor of them, or the heirs of such 
survivor, should as soon as conveniently might be after his decease, 
but at their discretion, soil all tho real estates; and he authorized 
tho trustees and their heirs to enter into contracts, and make 
conveyances, and declared that the receipt or receipts of the said 
A., B. and C., or of the survivors or survivor of them, or the 
heirs , executors or administrators of such survivor , should be good 
discharges to the purchasers. And the testator directed his said 
trustees, their heirs, executors or administrators, to stand possessed 
of tho proceeds of the sale of the real estate, and tho conversion 
of his personal estate, which he thereby directed, upon certain 
trusts. Two of the trustees declined the trusteeship, and tho 
third (who was also the heir-at-law of tho testator) accepted the 
trust, but died before tho sale of the estates, having made his 
will, whereby he devised and bequeathed all estates vested in 
him as a trustee, unto D. and E., their heirs, executors, adminis- 
trators and assigns, upon the trusts affecting the same respec- 
tively, and appointed D. and E. executors of his will. D. and 
E. entered into a contract to sell part of the trust estate, when 
the question arose, whether they, as devisees and executors of 
tho surviving trustee, could make a title to the purchaser. Sir 
L. Shadtcell , V.-C., held that they could not, and that the devise 
of trust estates by the vendors’ testator was an unauthorized act. 
[“Itis plain,” he said, " that the persons whom the surviving 
trustee has thought proper to appoint to execute the trusts of 
the testator’s will, axe persons t a whom no authority was given 


[(y) Seo Clarke v. The Panopticon , 4 
Drew. 20; Lewin, on Trusts, 0h. II., 


where peame, P.W.313, is cited contra.] 
(r) 13 Sim. 01. 
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[for that purpose by the testator ; and there is no case in which 
a person not mentioned by the party creating the trust has been 
held entitled to execute it.” lie observed, that the testator had 
not used the word “ assigns” in the clause creating the trust for 
sole, and'eonduded by saying that he saw no difference between 
& conveyance by act inter vivos and a devise, and that his own 
decision in Bradford v. Belfield (a), if acquiesced in, and if not, 
then the authority of Townsend v. Wilson lb) was binding on 
the point.] 

This ease contradicts previous opinions and practice, and goes 
to establish a rule most inconvenient in its operation. [But its 
operation is narrowed by the distinction pointed out by tho 
Y.-C., and since generally adopted, between coses where the tes- 
tator has expressly empowered the “ assigns ” of the trustee to 
perform the trusts, and those where he has not. Thus in Titlcy 
v. Wolstenholme (c), where real and personal estate was devised 
to A., B. and C., their heirs, executors, administrators and as- 
signs, upon certain trusts ; and it was declared that the trusts 
should be performed by the said trustees, and the survivors and 
survivor of them, his or her heirs and assigns. The surviving 
trustee devised the trust estates : and upon the distinction fur- 
nished by tho word “ assigns,” Lord Langdale , M. It., held, that 
the trust estates were well vested in tho deviseo upon the trusts of 
the original will, and therefore refused to appoint new trustees in 
their place. 

In Mortimer v. Ireland (d), a testator appointed A. and B. 
executors and trustees of his property (which appears to have 
been entirely personal) ; B. survived A., and by will gave to C. 
all the trust property, upon the trusts declared by the first tes- 
tator, and appointed G. and D. his executors. Sir J. Wigram, 
Y.-C., and upon appeal (e), Lord Cottenliam, decided that the 
appointment of i|as trustee was unauthorized, and, upon tho 
application of the oestuis que trustont, ordered the appointment 
of new trustees. The L. C. said : “ Whether the property is 
real or personal estate is no matter ; for suppose a man appoints 


OHAmBXXI. 


Tilley v. WoU 
sten holme. 


Deviseo hold 
competent 
where trusts 
to bo executed 
by the trustoo 
and his 
assigns. 


Mortimer v. 
Ireland. 


(a) 2 Sim. 264, where it was held 
that a trust for sale vested in A. and 
his heirs could not be executed by an 
assignee of the heir of A. } i. e., a 
person to whom the heir in his life- 
time had convoyed the estate. [But 
Lord Longdate) M. B., drew a distinc- 
tion between such an assignment and a 
devise, inf. p. 716.] 


(6) 1 B. & Aid. 608, 3 Mad. 261 ; 
thu case decided that a power of sale 
reserved to three persons and their 
heirs was not well executed by tyo 
survivors." 

Uc) 7 Beav. 426. 
uf) 6 Hare, 196. 

(e) 11 Jur. 721, 16 L. J. Ch. 416, 
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[a trustee of real and personal estate simplioiter, adding nothing 
more, this cannot make his representative a trustee. The case 
before the M. R. was quite different, for there the Court pro- 
ceeded on the intention manifested, that the trusts should be 
performed by the assigns of the survivor. The property may 
vest in the representative, but that is quite another question from 
his being trustee. The testator may select the heir to suooeed 
to the trust, but he only can do so. Here, then, ore two persons 
appointed trustees ; both die ; thus there is no trustee, and it is 
for the Court to appoint new ones. The testator having given 
no indication, the Court must refer it to the Master.” 

In Ockleston v. Settp (/), a testator appointed A. and B. exe- 
cutors and trustees, and gave all his real and personal estato 
to his said trustees, their heirs, exeoutors, administrators and 
assigns, upon trust to sell and dispose thereof at their discretion ; 
and he declared that “ the receipts of his trustees or their sur- 
vivor should be sufficient,” and declared the trusts of the pro- 
ceeds. A. renounced and disclaimed ; and B. by will devised 
all trust estates vested in him to C. and D. ; and the cestui que 
trusts took proceedings for the appointment of new trustees on 
the ground that it was doubtful under Cooke v. Crawford whether 
the devisees of B. could act in the trusts. Sir J. K. Bruce , V.-C., 
said, “ What I should have done if Titley v. Wolstenholme had 
come before me, I need not say, nor am I sure. I think that in 
the present ease there must be a decree for the appointment of 
now trustees in the usual form.” 

No reasons for this opinion ore reported. The devise being 
to the trustees, “ their heirs and assigns ” followed immediately 
by the words “ upon trust to sell,” seemed to authorize a sale by 
the same persons, including the assigns, as were named in the 
devise. The power of giving receipts, it is true, was confined to 
the trustees or the survivor ; but although Jftrars or trusts for 
Bale, given to heirs, have not been extended to assigns by the 
mention of assigns in the receipt clause ( g ), it has never been 
held that the principal trust or power is to be restricted by the 
accessory. The Y.-C.’s disparaging allusion to Titley v. WoU 
stenholme is neutralised by his own question respecting the word 
“ assigns ” in the case next stated, and is outweighed by the de- 
cision in Sally. Say ( h ), where Sir W. P. Wood, Y.-C., decreed 

[(/) 1 De G. ft S. 640. ford y. Selfield, 2 Sim. 264. 

\<j) Townsend v. Wilson , 1 B. & Aid. (A) 3E. & J. 685. See also JLshtm 
G08 ; Halt v. Lewes, Jao. 190 ; Brad* y. Wood, 3 Sm. & Gif. 436. In Hall y 
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[speoifio performance against a purchaser from the devisee, the ourbu, ' 
original trust containing the word “ assigns.” 'T ' 

In Wilson v. Bennett (t), the devise was to A., B. and 0., their JFtbanr. 
heirs, executors, and administrators, upon certain trusts ; and Jkmutt - 
“ the said trustees and the survivors or survivor of them, his 
heirs, executors or administrators,” were empowered to sell. C. 
survived his co-trustees, and devised the property to D. and E., 
who contracted to sell : but Sir J. K. Bruce, V.-C., hold, that 
their title was too doubtful to force upon a purchaser, and asked 
whether there was any case deciding that “heirs” included' 

“ assigns.” It was afterwards discovered that D. was the heir- 
at-law of 0., and the cose was then brought before Sir J. Parker, 

Y.-G., who held that the title was still bad, on the ground that 
the testator intended the power or trust to be executed by the 
person who had the estate, whereas this had been devised away 
from D. the heir, to D. and E. He said Cooke v. Crawford stood 
upon the ground that a trust cannot be delegated to persons not 
contemplated in its original creation (k). This was followed in 
Macdonald v. Walker (l) by Sir J. Romilly, M. R., who said how- Macdonald v. 
ever that the doctrine of Cooke v. Crawford was a most inoonve- Wttlktr ' 
nient one, and involved this consequence, that, if since tho Wills 
Act (»») tho surviving trustee devised the trust estate to his heir, 
though he was the very person contemplated, and had the estate, 
yet he could not exercise the trust because he took the estate by 
devise and not by descent. 

In Re Burtt (»), where leaseholds were bequeathed to A. and i» re Burtt. 

B., their executors and administrators, upon trust to- dispose of tho 
rents and profits as directed by the will, and after the death of 
A. the surviving trustee bequeathed all estates vested in him as 
trustee to M. an<f N. to hold upon the samo trusts, and appointed 
his wife and M, and N. executors: it was held t>y Sir R, 

Kinder slcy, Y.-G., that neither M. and N. alone as trustees, nor 
M. and N. jointly with the wife executrix, could exercise the 
trusts. He said the testator hod himself deolared that his exe- 
cutors as such should, not be trustees, and by the bequest had 
taken away the legal estate from those who ought otherwise to 
have been the trustees. 

[May, there was a p met to appoint K. ft J. 371, 7 D. M. ft G. 694. 

new trustees, which the V.-C. thought ' ft) 20 L. J. Ch. 379, 16 Jur. 912. 

strengthened the conclusion drawn . Ik) 6 De G. & S. 476, 

from the word “assigns” that the de- (!) 14 Bear. 666. 

visee was competent to execute the' lot) Qu. Inheritance Act P ante, p. 76. 

trust for sale. On theword “assigns,” (n) 1 Drew. 319. 

see further, Saloway v. Strawbridge, 1 
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[With respeot to this case it will be noticed that until assent 
the trust estate vested in the executors and executrix. Being, 
then, the persons contemplated by the founder of the trust, and 
having the estate duly vested in them, were they not competent 
to act as trustees P Could it rest with the surviving trustee to 
say that, although thus qualified, they should not act P How- 
ever, executors could not generally be advised to answer these 
questions themselves, and to withhold thoir assent, without the 
direction of the Court. 

In Stcvem v. Austen (c), the will was a dose counterpart of 
the will in Cooke v. Crawford, and tho surviving trustee having 
devised the trust estate, the devisee contracted to sell it. In an 
action by the purchaser to recover his deposit, it was held in 
Q. B. that the Court was bound by previous decisions, and that 
the word “ assigns ” being omitted from the original trust, tho 
devisee could not make a good title. 

The cases therefore support, but certainly do not extend, tho 
doctrine of Cooke v. Crawford ; and, though it was suggested in 
the last case that a Court of Error might take a different view, 
the lapse of timo since the doctrine was first admitted would be 
a serious objection to reversing it now. 

In modem wills, tho trust is generally made exercisable by 
the assigns as well as by tho heir of the trustee ; a course which 
obviates tho somewhat delicate question whether a devise by a 
trustee whose assigns are not so authorized is a breach of trust. 
In Cooke v. Cranford, Sir L. Shadwcll said, “ It is plain that when 
C., (who hod become the sole trustee,) thought fit to devise the 
legal estate that was vested in him, ho did an act which he was 
not authorized to do. And here I must enter my protest against 
the proposition, which was stated in the course of the argument, 
that it is a boneficial thing for a trustee to devise an estate which 
is vested in him in that character. My opinion is, that it is not 
beneficial to the testator’s estate that he should be allowed to 
dispose of it to whomsoever he may think proper; nor is it 
lawful for him to make any disposition of it. He ought to per- 
mit it to descend; for in so doing he acts in accordance with the 
devise made to him. If he devises the estate, I am inclined to 
think that the Court, if it were urged so to do, would order the 
costs of getting the legal estate out of the devisee to be borne by 

[( 0 ) 30 L. J.» Q. B. 212, dub. Black* canes in Chancery had been attempts to 
bum, J., who observed that all tho force the title on a purchaser. 
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[the assets of the trustee (p). I see no substantial distinction chaftbb xxi. 
between a conveyance by act inter vivos and a devise ; for the 
latter is nothing but a post-mortem conveyance ; and if the one 
is unlawful, the other must be unlawful.” But Lord Langdak 
thought otherwise. In his opinion, there was a dear distinction 
between a trustee conveying away the trust estato and relieving 
himself of the trust of his own authority during his own life, and 
assigning it by way of devise, whioh took effect only when there 
must be a transmission of the estate to some one not personally- 
trusted by the author of the trust, and when, but for the deviso, 
it might vest in infants, married women, bankrupts or persons 
out of the jurisdiction. He could not see his way to the con- 
dusion that, in the ease contemplated (7), a devise by the trustee 
was a breach of trust (r). Sir J. Parker, V.-C., propounded (a) 
a narrower and more difficult rule, viz. that the quostion in every 
cose was whether the doviso was in accordance with the title 
under which the trustee held ; it might often bo tho duty of 
a man in such circumstances, having the legal estate, to tako caro 
that it did not vest in a lunatic, or in a person out of the juris- 
diction, or in any other person who ought not to be a trustoo, 
and for that purpose to devise it. Tho safest course for tho 
trustee would bo that token in Beasley v. Wilkinson ( t ), where 
the doviso was of all trust estates “ which he could devise with- 
out breach of trust.”] 

[(/?) Qu. whether this would set lr) 7 Bcnv. 435. 

matters right, see dictum of Romilly , \*S 5 Do GL & S. 479. 

M.R., Macdonald v. Walker > cited ante, (l) 13 Jur. 649; but tho original 

p. 713. ' trusts are not reported, except, shortly, 

(q) I. e. the case of a trust to bo exo- that they were for sale.] 
cuted by A. “ or his heirs.” 
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CHAPTER XXII. 

WHAT GENERAL WORDS CARRY REAL ESTATE. 


I. Words “Estate” and “Property,” 
and other such Terms— where re- 
strained by Association with more 
limited Expressions to Articles 
cjuadem generis. 

II. Where not restrained by such Asso- 
ciation . 

III. Whether restrained by Collocation 
with Executorship . 


IV. Whether restrained by the Nature of 

Limitations . 

V. General mtechnical Words held to 

pass Lands. 

VI. Words descriptiveof Personalty only , 
held, by force of Context , to in- 
clude Real Estate . 


•Words “ es- 
tate,” “pro- 
perty,” &c., 
capable of 
carrying real 
estate. 


Restrained 
by association 
■with person- 
alty in follow- 
ing oases. 


“Goods, chat- 
tels, leases, 
estates , mort- 
gages” &c. 


I. It is obvious that the question, whether real estate passes 
under a devise, cannot oocur, unless the testator has either used 
terms not properly and technically doscriptivo of such property, 
or else, though using terms properly applicable thereto, has 
created doubt by their position, or their improper use in other 
ports of the will. General expressions, when collocated with 
words descriptive of personal estate, ore sometimes restrained by 
that association to subjects of tho same species, agreeably to the 
maxim noscitur a sooiis ; and accordingly we find many instances, 
especially among the early authorities , in which the word estate, 
and other such terms clearly capable, viribus suis, of compre- 
hending roal estate (a), have been restrained by the context to 
personalty. 

Thus, in Wilkinson v. Merryland (6), one having lands in A., 
B. and C., the latter being a forfeited mortgage in fee, devised 
the lands in A. and B. to several persons and their heirs, and 
legacies to other persons ; and then devised all the rest of his 
goods, chattels, leases, estates, mortgages, debts, ready-money, 
plate and other goods whereof he was possessed, unto his wife, 
after his debts and legacies were paid, and made her executrix. 
It was urged, that the fee simple in the lands in G. passed by 
the words “ estates” and “ mortgages.” But the Court ( Croke , 
Jones and Berkeley) were of opinion, [without deciding the 
point,] that these words, being coupled with personal things, 
must have meant estates and mortgages for years, and rather by 

(a) Barms y. Patch, 8 Vee. 604. (4) Oro. Car. 447, 449, SirJT. /mm, 880. 
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reason of the words “whereof I am possessed” (c), which were 
applicable more properly to personal than to real estate. 

So, in Cliffe v. Gibbons (d), Lord Coicper expressed an opinion, 
that a devise of all the testator’s “ estate, goods and chattels,” 
did not pass land where there had been no mention of land 
before ; but that it did where land had been devised in a pre- 
ceding port of the will. The former proposition is clearly incon- 
sistent with several decisions, particularly Tanner v. Morse (e), 
and Doe d. Wall v. Langlands (/), stated in the sequol. 

In Marchant v. Ttcisdcn (g), a testator, after bequeathing 
several pecuniary legacies, devised thus: “All the rest and 
residue of my estate and chattels, real and personal, I give and 
devise to my wife, whom I make to be my executrix.” The 
Lord Keeper held that the lands did not pass ; for, in the first 
part of the will, the testator having givon only legacies, and not 
lands, by the residue of bis “ estate” must bo intondod estate of 
the same nature as that bofore dovised. The deviso was, as if 
he had said, “ all the rest of my estate, whether chattels roal or 
personal.” 

No oase has gone so for as this in restraining the word estate. 
Nothing was more obvious than to consider the word “ real ” 
os applying to “estate,” and “personal” to “chattels,” corre- 
sponding os they respectively do in local order ; and such, it is 
confidently apprehended, would bo the construction of the dovise 
at this day. Indeed, in subsequent cases, tho real cstato, we shall 
see, has been held to pass by words of for inferior force ( h ). 

The next authority for the restricted construction is Doe d. 
Bunny v. Rout (*), where the words of the will wore as follow: — 
“ I devise my just debts of every sort, with my funeral expenses, 
to be paid and* proporly discharged by my exooutrix herein- 
after named ; and subject thereto I give and bequeath unto my 
sister A. E. all my stock in trade, household goods, wearing 
apparel, ready money, securities for money, and every other thing, 
my property, of what nature or hind soever, to and for her own 
proper use and disposal and the testator appointed A. E. exe- 


CHATTEBXXn. 


“Estate, 
goods and 
chattels.” 


“ Estate and 
chattels, real 
and per- 
sonal.” 


Homark on 
Marchant v. 
Twisdm. 


11 Stock in 
trade, &c.and 
every other 
thing, my pro- 
perty, of what 
naturo or 
kind soever.” 


( 0 ) But, as to these words, see Hogan 
▼. Jackson, Cowp. 299 ; Pitman ? . Stevens , 
16 East, 606 ; Noel v. Hoy, 6 Mad. 38; 
[Davenport ▼. Coltman , 12 Sim. 688 ; 
Evans v. Jones, 46 L. J. Ex. 280 ; (all 
stated post): Warner?. Warner, 16 Jur. 
141; Stokes v. Salomons , 9 Hare, 81.1 
Id) 2 Ld. Raym.1326, [2 Eq. Ca. Ad. 
301, pi. 17.] 

[e) Cas. t. Talb. 284, post, s. 2. 


8 >< 


14 East, 370, post, s. 2. 

' Gilb. Eq. Ca. 30, [1 Eq. Ca. Ab. 
211, pi. 22.] 

(A) Hogan v. Jackson , Cowp. 299; 
Hopewell ?. Aekland, 1 Com. 164 ; Hux- 
tep v. Prooman, 1 B. C. C. 437 ; Pitman 
v. Stephens, 16 East, 606, all Btatcd 
post. 

(i) 7 Taunt. 79. 
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WHAT GENERAL WORDS 

outrix. The Court of C. F. held, that an intention to pass land 
could not he dearly collected from these words. 

It deserves notioe, that in the three last cases, in which the 
words “estate,” and “property,” were confined to personal 
estate, in consequence of the society in whioh they were found, 
there was no preceding devise or mention of real estate ; a cir- 
cumstance whioh, though not conclusive, was in each instance 
adverted to, and has generally been considered as having weight 
in the exclusion of real estate, by demonstrating that the testator 
had not property of that speoios in his contemplation when he 
made his will. 

In Woollam v. Kenworthy (k), however, the word “ estate” in 
a residuary clause was restricted to personal property, by the 
controlling effeot of the context, although the will contained a 
specific devise of lands. The testator, after devising a fee-form 
rent to trustees, upon formal trusts for sale, and directing his 
household furniture, &o., to be sold, declared, as to the money 
to arise from the sale of the rent thereinbefore devised in trust 
to be sold, as also the monies to arise from the sale of his house- 
hold furniture, &o., “ and from all other hie estate and effects , of 
what nature or kind soever, and wheresoever ,” that the same Bhould 
be chargeable with his legacies ; and the residue divided into 
shares, whioh the testator bequeathed to various persons. There 
was the usual authority to the trustees to give receipts to the 
purchasers of the fee-farm rent. [It will be observed that there 
was no actual devise or direction for sale of the “ estate,” and] 
Lord Eldon, after premising that the question whether the words 
“ all my estate and effects” will inolude real estate or not, de- 
pends, first, on the immediate context of the will, secondly, on 
the general form and soheme of the will os demonstrating the 
intention, held, that the testator, who had actually devised cer- 
tain real estate to trustees upon particular trusts for sole, could 
not be understood to mean that another estate should be clothed 
with the some trusts in the hands of the heir, by the mere in- 
sertion of the word “ estate.” 

In Bebb v. Penoyre (l), real estate was held not to be included 
in a devise of the rest and residue, on the ground of the restrain- 
ing effect of the immediate context, although there was a pre- 

0 9 Yes. 137. [In Sandertonv. Dobson, Dobson v. Bowncts, L. R., 6 Eq. 404, 
1 jEJx. 141, tho word “estate” was held Bame will.] 

to be restricted by the context; but the (/) 11 East, 160. [But see now Attree 

Court of C. F. held contra, 7 C. B. 81, y. Attree > L. R., 11 Eq. 280 ; Smyth v. 
and this was followed by JFoorf, V.- C., Smyth t 8 Ch. D. 661.] 
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vious devise of land in the same will. The testator, after various 
devises and bequests, concluded his will in the following words : — 
“ I order the lease of my house, with all the furniture (except 
the eight worked chairs), to be sold, and all the rest and residue 
to be divided among the four daughters of A., shore and share 
alike ; and I appoint G. and D. executors.” It was contcndod, 
that the reversion in fee (m) of a moiety of certain houses devised 
by the will for the life of the devisee, passed by the words “ rest 
and residue.” But Lord Ellcnhorough thought that theso words, 
in the place in which they stood, and so accompanied, must moan 
property of a similar nature to tho lease of tho house and fur- 
niture before mentioned, that is, his personal estate. lie con- 
sidered the division ordered was to be made by the executors 
immediately afterwards named. 

In the two next coses the general words wore followed by an 
enumeration of particulars, which were held to be explanatory 
and restrictive of the prior expressions. Thus, in Timewell v. 
Perkins , where (n) a testator devised in theso words, “ All those 
my freehold lands, with the messuages, &c., now in tho occupa- 
tion of L., and all other the rest and residue and remainder of 
my estate, consisting in ready money, plate, jewels, leases, judg- 
ments, mortgages, or in any other thing whatsoever or wheresoever , 
I give untb A. H. and her assigns for over.” In tho preamble 
of the will occurred the olause, “ as touching tho [temporal (o)] 
estate with which it hath pleased God to bless mo, I dispose 
thereof as follows.” The question was, whether land not de- 
scribed in the will passed under tho residuary clause. Fortescuc , 
J., hold that it did not, relying on the analogy of tho case to 
Wilkinson v. Merry land. 

In the cose just stated, there was a preceding specific devise 
of land ; but the intention to confine the word “ estate ” to per- 
sonalty was inferred from tho subsequent explanatory words of 
description ; which, however, were themselves followed by ex- 
pressions scarcely less strong than many which have been held 
sufficient to include real estate (p). Time well v. Perkins is un- 
questionably a strong case, and has generally been much relied 
upon as on authority for the restricted construction on subse- 
quent occasions. 

(m) As to the operation of these words Wise, 3 P. W. 295.] 

to carry a fee, see Ch. XXXIII. s. 4. (p) See Hopewell v. Ackland , 1 Com. 

(n) 2 Atk. 102 ; see also JDoev. Mont, 164, (“and Wilce v. Wilce, 7 Bing. 664,] 

7 Taunt. 79, ante, p. 717. stated post. 

[(o) As* to this word seo Tanner v. 
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ourzraxxn. So, in Roe d. Helling v. Teud (g), where a testator after giving 
“Property”’ certain legacies, [added “ Item, I give to A., B., C., D. and E., 
whom I appoint my executors] and to whom I give all the 
explanatory remainder of my property whatever and wheresoever, to he equally 
particulars, divided amongst them, share and share alike, after their paying 
and discharging the before-mentioned annuities, legacies, debts 
and demands, or any } may hereafter make by codicil to this my 
will, all my goods, stock, bills, bonds, book debts and securities 
in the Witham Drainage, in Lincolnshire, and funded property.” 
The question was whether real estate passed. The Court held 
that it did not ; considering that the enumeration at the end of 
the clause was explanatory of tho words “remainder of my 
property” (r). 

• Timewell v. Perkins, and Roe v. Tend, were muoh relied upon 
by Gibbs, C. J., in Doe v. Rout (*), already stated. 

Copyholds [It is a wholly different question, where a will contains two 
from 1 a gift distinct devises, either of which would alone be sufficient to 

port *”°b carry tho property, under which of the two it shall bo held to 

subsoqneut pass. Thus in Chapman v. Priekett (<), where a testator entitled 

“^yhohL°” copyholds, which he had surrendered to the use of his will, 
devised his “freehold mossuages stock in tho funds monoy and 
debts and all sharos or property of which he might die possessed 
or entitled to” to trustoes in trust to pay the rents of his freeholds 
and leaseholds and the dividends of his stock and shares to his 
wife for life, and afterwords to make division by solo or other- 
wise of his said freeholds, and to transfer all stock or shares his 
property estate and effects equally among his children. By 
codicil he devised his copyhold estate to his wife for a term, and 
afterwards directed it to be sold “ for the benefit of his children 
as directed by the will,” but did not actually devise the oopy- 
hold to the trustees. It was held that no estate in the copyholds 
passed to the trustees by the word “property” in the will. 
Tindal, C. J., observed that the general effeot of the disposition 
of the copyhold by the codioil was the same as that of the free- 
hold which had already passed by the will, viz., that the wife of 
the testator should receive the rents and profits during her life, 
and after her death a sale should take place and a division be 


(,) 2 B. & P. N. R. 214. [“It seems 
that the words beginning ‘whom I 
appoint,' and ending with ‘ this my 
wifi,' are to be construed as included in 
a parenthesis.” Ib. 215, n. 

(r) But observe tho tone of Lord 
EUenboroughU remarks on this case in 


Doe v. Langhni$ i 14 East, 373.] 

(#) 7 Taunt. 79, ante, p. 717. 

[(if) 6 Bing. 602. See also Aeheton 
v. Fair , 3 D. & War. 512, which is 
analogous to Wilde v. Hottzmeyer , 6 
Ves. 811. 
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[made among the children. So that the disposition of the oopy- chaptebxxii. 
hold made by the codicil was unnecessary, except upon the sup- 
position that the testator thought he had not disposed of it by 
the will. 

And it has been elsewhere noticed as an established rule that Clear gift of 
a gift once clearly expressed in a will shall not be out down by [lofouuWn 
ambiguous expressions contained in a codicil. It was mainly on !7 0 ^![^ of flir 
this principle that in Molynenx v. Hour (?/), a dovise of “real niture, &e.” 
ostate ” to A. was held not to be affected by a codicil by which 111 cotlicl1, 
the testator gave “all his ostate, household furniture, linen, china, 
and all other his personal property ” f o 13.] 


IT. But it is not to be inferred from the preceding cases, that 
the words estate and property * and others of the like import, wlum\l^Vo- 
when accompanied by words descriptive of personal estate 
merely, are by that association invariably restricted to property 
cjmdem generis. On tho contrary, the presumption generally is 
against such a construction, as it supposes tho testator to use 
words in another sense than that which judicial construction has 
given to them, and frequently in a sense which is fully expressed 
in the context, and therefore renders them inoperative. It should 
bo observed, however, that tho circumstauco of there being other 
words adequate to carry the wliolo personal estate, always affords 
an argument for making tho words under consideration includo 
land, since the contrary construction reduces them to silence ; an 
argument upon which, it will bo seen, great stress was laid by 
Lord 1 Tardicicke, in Tilley v. Simpson (,r), stated in tho sequel. 

But it must be remembered, that the fact of tho word being 
wanted to give completeness to tho disposition of the personal 
estate, does not # raise so strong an argument in favour of the 
restrictive construction : since there is no reason why a testator 
should not have used the words for both purposes (//). 

The following cases seem fully to sustain tho position, that to Cases in which 
warrant the confining of the word “ estato” and other such ex- ^® 1 j^ 0 ^ or<lH 
pressions to personal estate, thore must be a clear indication of held to bo 

unrestricted. 




8 D. M. & Gr. 368, diss. Turner, 


1 


[x) 2 T. R. 669, n., post, p. 722. 

’ ' ’ ” -0., laid down tho 


(y) Kindersley,V.-i 

_ o generally, that if tho other words 
were ilot sufficient to comprise the 
whole personal estate the word “es- 
tate” would not embrace realty, D\Al- 
tnaine v. Moseley, 1 Drew. 632; but 
although Lord Hardwicke’s remarks in 

J. — YOL. I. 


Tilley v. Simpson cortainly favour this 
doctrine, tho modem cases arc founded 
on a principle which is inconsistent with 
it; see particularly Lord B rang ham's 
j udgment in Mayor of Hamilton v. Hods- 
don , 6 Moo. P. C. 0. 76, 11 Jur. 193; 
and Scott v. Alberry , Com. 337, stated 
p. 722, is on express decision to tho con- 
trary.] 


3 A 



722 


WHAT GENERAL WORDS 


CHAPTER XXII. 


“ Money, 
goods and 
chattels, and 
other estate." 


“Wearing 
apparel, &c., 
with all other 
my estate 


an intention in the will so to confine them ; for whore this in- 
dication has been wanting, or has been less clear than in the 
preceding cases, the words havo been held to be used in their 
proper, i.e., their unrestricted sense. 

Thus, in Terrell v. Page (c), where the testator bequeathed 
certain legacies, and devised some lands, and then devised as 
follows : — “ All the rest and residue of my money, goods and 
chattels, and other estate whatsoever , I give to J. S., whom I 
moke my executor ;” it was held, that tho lands not previously 
dovised passed under tho latter clause. 

So, in Scott v. Alherrg (a), whero tho testator, “as touching 
tho worldly estate it had pleased God to bestow” upon him, 
devised in these words : — “ I give to my cousin T. S., all that 
my parcel of land lying in W. A. Item, I give to my said 
cousin T. S., my wearing apparel, linen, books, with all other mg 
estate whatsoever and wheresoever , not hereinbefore given and be- 
queathed; and him, the said T. S., I mako the sole executor of 
this my will for performing the same.” The question was, 
whether tho reversion in feo in tho lands in W. A., before de- 
vised to T. S. (i), which wore copyhold surrendered to the use 
of testator’s, will, passed under the latter devise; and it was held 
that it did. 


“ Residue of Again, in Tilleg v. Simpson (c), where a testator, after declar- 
ing his intention to dispose of all his worldly estate, and making 
whatso- several devises to different persons, devised all the rest and 
residue of his money , goods, chattels and estate whatsoever; Lord 
Uardwichc held t]mt the fee passed : he said, whero the Court 
had restrained the word “ estate ” to personal estate only, it had 
been where the intention of tho testator that it should be so used 
had appeared ; as where it hod stood coupled with a particular 
description of part of the personal estate, as a bequest of all 
mortgages, household goods and estate, in which the preceding 
words wore not a full description of the personal estate ; that if 
the testator had said, “ All the rest and residue of my per- 
sonal ostate and estates whatsoever,” a real estato would have 
passed (rf) ; that this bequest amounted to the same, for the word 
“chattels” is as full a description of the personal estate as the 


(z) 1 Ch. Cns. 262, 1 Eq. Ca. Ab. XXXIII. 

209, o. 11. (r) In Chancery, 1746, before Lord 

(a) Com. 337, 8 Vin. Ab. 229, pi. 14 ; Hardwicks, stated 2 T. B. 659, n. ; and 

[see also Awhrey v. Middleton , 4 Vin. see 1 Cox, 362. 

Ab. 460, pi. 15, 2 Eq. Ab. 497, pi. 16.] [(</) As to this, see Jones v. Robinson , 

(5) As to indefinite devises, sec Ch. 3 C. P. D. 344.] 



CARRY REAL ESTATE. 


723 


words " personal estate ;” that therefore, when he had used mrds 
comprehending all his personal estate , and then made use of the word 
"estate” that word would carry a real estate . That the word 
“ whatsoever” was used hero, which was tlio samo as if ho had 
said of whatever hind it he ; and, if that had been the case, it 
would most cortainly have carried the real estate. IIo obsorved 
that Terrell v. Page was very material to tho present question, 
and he thought could not be distinguished : tho only difference 
was, in that case there was tho word “ other,” which ho did not 
think could distinguish it. If tho devise had boon, and all the 
rest and residue of my household goods, mortgages and all other 
estate , ho did not think the words would havo extended to tho 
testator’s real estate. 

So, in Jongsma v f Jongsma («?), where a testator gave to his 
executors “ all his goods, estates , bonds, debts, to bo sold.” The 
question was, whether this would pass a copyhold estate surren- 
dered to tho use of the will. Sir Lloyd Kenyon , M. It., said that, 
according to tho case of Tilley v. Simpson (/), wherever tho word 
“ estate” or “estates” was restrained to personalty, it was done 
upon the ground of tho testator’s showing his intention by joining 
it with words which related to personalty only ; but, on tho other 
hand, where such other words were in themselres sufficient to pass 
all the personal estate , then, in order to give some effect to the word 
" estate ,” it teas holden to pass realty . In this case, the word 
“ goods” seemed to be sufficiently comprehensive; and the copy- 
hold, therefore, passed by tho word “ estates.” 

In Hogan v. Jachson (g), a testator, aft or commencing his will 
with the words “ as to my worldly substance,” devised certain 
lands to his mother M. for life : and, after giving certain lega- 
cies, to be raised out of those lands, concluded as follows: — “I 
give and bequoath unto my dearly-beloved mother M. all tho 
remainder and residue of all the effects , both real and personal, 
which I shall die possessed of” It was contended that the words 
“real effects” meant roal chattels, and that tho words “be- 
queath,” “effects” and “possessed,” wero applicable rather to 
personal than real property ; but tho Court held that tho clause 
amounted to a disposition of the whole of tho testator’s real and 
personal estate. 

(e) 1 Cox, 362 ; see also Smith v. (/) Which ho denominated Tidily v. 
Coffin, 2 H. 3B1. 445 ; Hoe d. Pcnwavden Simms, 

v. Gilbert , 3 Br. & B. 85 ; Churchill v. (g) Cowp. 299, 3 B. P. C. Toml. 388 ; 
Dibben, 9 Sim. 447, n.; [King v. Shrives, [see also Lord Torrington v. Bowman , 
4 Moo. & So. 149, 5 Sim. 461.] 22 L. J. Ch. 236, whero there was no 

previous devise of land.] 

3 a 2 
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Remark on 
Hogan v. 
Jackson, 


1 1 Goods and 
chattels, real 
and personal, 
as houses, 
&c.” 


Realty passed 
by the word 
“estates,” 
although the 
word was 
before used 
exclusively of 
the particular 
subject. 


This is a strong decision, and has been much cited in subse- 
quent cases. [Then, and long after, it was held to be] clear that 
the word effects, without real, would not, proprio vigore, compre- 
hend land, though followed by the words, “ of what nature, kind 
or quality 800701'” (A). 

In Grayson v. Atkinson (/), a testator, profacing his will with 
the expression, “ as to all my temporal estate,” gave certain 
legacies, and cliroctcd A. to sell any part of his real and per- 
sonal estate for the payment of his debts and legacies ; and, as 
to all the rest of his “ goods and chattels , real and personal , move- 
able and immoveable, as houses, gardens , tenements , shore in the 
Copperas Works,” &c., he gave the same to A. Lord Uardwicke 
held that this devise carried a foe, though he did not think that 
the words “ goods and chattels, real and personal,” would have 
included tho lands, if the devisor had not gone on to explain 
himself by the subsequent words, “ as houses,” &c. (A) ; [“all the 
rest,” &e., ho thought plainly related to something mentioned 
beforo, and that mentioned before which I10 was about to dispose 
of was, “ all his temporal estate,” which passed a fee when the 
testator had one.] 

In Fletcher v. Smiton (/), a testator, after dirooting all his 
debts to be paid, gavo to M., his wife, all his household goods, 
&c., and a legacy and annuity; and then proceeded as follows: — 
“ The jn'ofits of my four shares in the Com Market during her 
life ; also tho income and profit of my ostate as follows, during 
her life, as follows, my lands lying, &c., (enumerating thorn,) as 
also the residue of my personal estate to bo laid out in Sank 
Annuities ; and then my wife to liavo tho income, during her 
life only, of this and the estates before mentioned ; and after 
her decease, as follows: — I give to W. the income of my four 
shares in tho Corn Market for his natural life; and all tho rest 
of my estates , with all monies in securities, to be divided in equal 
shares, to” B. C., &c. The question was, whether the rever- 
sionary interest in tho shares of the Com Market, which were 
freehold of inheritance, passed to B. C., &c. It was contended 
that it did not; for that tho word “estates” in the last clause 


(A) Camfivld v. Gilbert , 3 East, 516 ; 
Doe d. Chillcott v. White, 1 East, 33 ; 
Mttcnamara v. Lord Whitworth , Coop. 
241 ; [Doe d. Hick v. Dr mg , 2 M. & 
Sel. 448; Doe d. Haw v. Earles , 15 M. 
&Wols. 450. But see cases post, s. 6.1 
(0 1 Wils. 333. 

(A) If, without the words houses, 


&o., tho doviso would not have carried 
real estate, it is difficult to And a satis- 
factory ground for giving to the de- 
visee the fee. His Lordship soems to 
have relied more upon the introductory 
words for this purposo than is consist- 
ent with later authorities. Sec infra. 

(0 2 T. R. 656. 
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must have tlie same signification witli llie same word in llio first chapter xxn. 
clause, where it could not possibly extend to the Com Market ; 
but the Court, relying much on Tilley v. Simpson , held that tho 
reversion in fee passed. 

In Smithy. Coffin (m ) 9 a testator, after prefacing his will with “Goods and 
the words, “as to my worldly estate,” &c., aud devising certain riffhts^crc- 
frcehold lands, gave and bequeathed all tho residue of his “goods p^sonai 
and chattels, rights, credits, personal and testamentary estate what - meutar^a- 
soever” to his wife, for her own uso and disposal. Tho real to 

estate was held to pass. And where (n) there wero again tho 
prefatory expressions, “ as to my temporal estates and effects,” 
and a devise of all tho testator’s lands to J . Ch, tho reversion in 
fee in those lands was held to pass to him under these words: — 

“And all tho rest and residue of my goods and chattels, personal 
and testamentary estate and effects whatsoever , I givo and bequeath 
unto the said J. G., whom I mako whole and solo executor.” 

By confining the devise to personal estate, in tho two pre- 
ceding cases, tho words “and testamentary” would have been 
rendered inoperative. 

So, in Bov d. Andrew v. Lainchbory (o), where a testator said, — 

“As to tho little money and effects with which the Almighty 

has intrusted mo, I dispose thereof as follows;” and, after Residue of 

several devises of land, concluded thus : — “ And as to all the rest, 

residue and remainder of my money, stock, property and effects , jwty, *»»d ^ 

of what kind or nature soever, at the time of my decease, I to carry a 

leave and bequeath the same, and every part thereof, unto my fcc * 

nephew J. and my niece S., for to bo equally divided between 

them, share and share alike ; and I do hereby also appoint my 

said nephew J., and my said niece S., executor and executrix, 

and likewise joint and equal residuary legatees,” &e.; it was held 

that real estate passed, which construction Lord Ellenboronyh 

considered to bo strengthened by tho circumstance of the testator 

having, in a preceding part of his will, directed money to bo laid 

out in the purchase of land, “to be added to his other adjoining 

property” which he said gave a standard of his meaning of the 

word “property,” and showed that he meant by it real estate. 

[Much reliance was placed on this decision in Edwards v. “Freehold 
Barnes (p), where a testator “ gave, devised and bequeathed to 

!m) 2 H. Bl. 445. Evans v. Walker , 16 Q. B. 28.] 

(») Roc d. Penwardcn v. Gilbert^ 3 (o) 11 East, 290. 

Br. & B. 85 (the marginal note omits [(/) 2 Bing. N. C. 252. 

the material word) ; [see also Doc d. 
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[his wife all his freehold and leasehold, and all his money, securi- 
ties for money, stock in government funds, goods, chattels and 
all other his property whatsoever and wheresoever, to hold the 
same unto and for tho use of his said wife, her heirs, executors,” 
&c. The Court of C. B. wero of opinion that copyholds, which 
had been surrendered to tho use of the will, passed by the ex- 
pression “ all other his property.” 

A valuable judgment was delivered by Lord Brougham in a 
case (q), where a testator directed any shares ho might have in a 
vessel to bo sold “for the benefit of his estate.” And after 
making some specific devises of “ houses and lands,” in some of 
which the fee was not exhausted, and bequeathing to his wife 
certain specific chattels “ which slio had from her father’s ostato,” 
ho gave “ all tho remainder of his estate that was then in his 
possession or might thereafter be his ” to his wife ; and directed 
“ his estate,” after payment of debts and legacies, to bo “ kept 
togolher ” until the tiiuo thereby appointed for “ dividing ” it ; 
and declared his wife entitled, in a certain event, to onc-tliird of 
“his personal estate.” It was argued that the trusts and pur- 
poses of tho will showed tho testator’s mind to be directed to 
personal estato only, and that ho had himself supplied a vocabu- 
lary for the interpretation of the term estate. Lord Brougham 
obsorvod (in effect) that “ estate” meant both realty and person- 
alty, and that the realty was not to be excluded morely because 
thore was personalty upon which the term could operate ; that, 
when realty was meant to bo excluded, tho expression personal 
estate was used ; and that the will was to be construed reddendo 
singula singulis, by which method all parts of it became con- 
sistent ; so that there was not that clear intent on the will to 
restrict the meaning of tho term estate which was necessary to 
prevent its natural operation in comprising realty as well as per- 
sonalty. The unexhausted reversion was therefore held to 
pass.] 

In most of the preceding cases the will contained specific de- 
vises of land ; a circumstance which, as before observed, always 
favours tho extension of tho subsequent general words to property 
of the some description ; but the coses do not warrant the con- 
sidering the absence of the circumstance as conclusively esta- 
blishing the exclusion of real estate from suoh terms, though 
associated with words descriptive of personal property only. On 


[('/) Mayor, $c. of Hamilton v. Hodsdon, 6 Moo. P. 0. C. 76, 11 Jur. 193.] 
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the contrary, real estate has sometimes been held to pass in cases chatter xxii. 
of this nature. “ “ 

Thus, in Tanner v. Morse (r), real estate was held to pass under Although no 
the following words : — “ As to my temporal estate, I bequeath 
to my nephew 1\ (who was the heir-at-law) the sum of 50/. ;” i» following 
then follow several legacies : “ And all the rent and residue of i| osit juc of 
my estate , goods and chattels whatsoever , I givo and bequeath “ estate, goods 
to my beloved wife M. 0., whom I mako my full and sole exc- andchattcls - 
cutrix.” Lords King and Talbot laid much stress upon tho words 
" temporal estate,” in tho introductory clause, [to which it was 
said the words “ rest and residue ” must havo relation.] 

So, in Doe d. Wall v. Langlands (*), where a testator after 
giving several pecuniary legacies, bequeathed as follows : — “ to Kcsiduo of 
B. D., and E. W., I give and bequeath the residue of my pro - 
perty, goods and chattels , to be divided equally between them, and chattels.” 
share and share alike ; ” it was contended, that the word “ pro- 
perty ” was restrained by tho subsequent words, tho clause being 
read videlicet , “my goods and chattels but Lord Ellenborough 
held that tho more obvious and natural sense was, that they aro 
to bo taken cumulatively , that is, as property and goods and chat- 
tels, and, consequently, that tho real estate passed under tho 
former word. 

Again, in Doe d. Morgan v. Morgan (/), where a testator, after 
bequeathing two pecuniary legacies, devised as follows : — “ All — “till my 
my property and effects of all claims that I shall have, I givo to ^ 

my brother J. M., but my mother is at liborty to givo 1,000/. of 
my property where she please.” It was contended, that tho gift 
of tho pecuniary legacies, tho uso of tho word " effects ” con- 
junctively with property,” and the clause respecting tho 1,000/., 
showed that the testator, by the latter term, intended to donoto 
personal estate only; but tho Court held that tho real estate 
passed. 

A similar construction prevailed in Doe d. Evans v. Evans (u), 
where a testator, after bequeathing certain articles of personal 
estate, gave, bequeathed and devised to his wife A., all his 

(r)'Cas. t. Talb. 284, [3 P. W. 205; afforded by tho absence of a previous 
see also Burnley v. May , Pro. Oh. 37.] gift of real estate. It seems also, from 
(«) 14 East, 370. the case in tho text, and Dobson v. Dow- 

(£) 6 B. & Or. 512, 9 D. & 'Ey. 633; ness t L. B., 5 Eq. 404, that such words 
see also Bradford v. Del/ivid, 2 Sim. 264. as “wheresoever tho sumo might be,” 

(u) 9 Ad. & EU. 720, 1 Per. & 1). &c., arc not (os sometimes argued) to 

472 ; [and in D'Almainc v. Moseley , 1 be understood as showing that tho tes- 
Drow. 633, Kindersley , V.-C., said he tator contemplated shifting or change- 
thought no indication of intention was nblo property only. 
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“All tho 
rest.” 


chapter xzii. money, securities for money, goods, chattels, estate and effects, 
of what nature or kind soever, and wheresoever the same might 
or should he at the timo of his death. 

[In Attire v. At tree (.r), a testatrix gave a certain house and 
garden (which wore leasehold) to A., then bequeathed several 
pecuniary legacies, and proceeded, “And all the rest to bo 
divided between the daughters of 13.” It was held by Sir J. 
Homitty, that “rest ” included the rest of all the property, real 
as well as personal. And in Smyth v. Smyth (y), where a testa- 
tor made liis will thus, “ I give to A. 100/., also to B. 50/. ; and 
lastly, I give my sheep and all tlie rest, residue, moneys, chattels 
and all other my effects to bo equally divided among my four 
brothers, (naming them) whom I appoint executors;” it was 
held by Sir 7i. Matins , V.-C., that “rest and residue” wore 
sufficient to cany real estate, and wero not cut down by the 
subsequent enumeration. Indeed, he thought the realty would 
pass under the word “effects” alone.] 

The last five cases are certainly important authorities, and 
[with others since decided (c),] they demonstrate tho inclination of 
the Courts at the present day, to hold lands to pass under words 
capable per so of comprehending them, notwithstanding their 
association with terms applicable to personalty only. To recon- 
cile all tho cases would require the adoption of some very subtle 
and unsubstantial distinctions ; but tho preceding review will 
convince the reader of the necessity of withholding implicit re- 
liance from some of the early decisions in wdiich the restricted 
construction prevailed. [Tho old rule is in fact reversed ; for it 
is now settled that w'ords such as “ property ” and “ estate,” 
capablo of including real with personal estate,, will not be de- 
prived of their full force without evidence that they were in- 
tended to be used in a more confined senso (a), whereas formerly 
the burden of proof was on the other side (6).] 


General re- 
mark on pre- 
ceding eases. 


Devine U 880 - III. Sometimes words adequate to comprise land have been 


[(.f) L. II., n Eq. 280. 

(//) 8 Oh. I). 561. As to tho word 
“ eJlects,” vide post, s. G. 

(r) Midland ( 'a unties l tailway Company 
v. (Jstrin, 1 Coll. 74 ; O* Took v. Browne, 
3 hill. & HI. 572, (in wkirh it was de- 
cided that under 1 Viet. c. 20, after- pur- 
chased hinds passed by similar words) ; 
J'attiT&on v. JJuddart , 17 Beav. 210; 
Me Greenwich Hospital, 20 ib. 458; Gyett 
v. Williams , 2 J. & 21. 420; Hamilton 


v. Buchnaster , L. R., 3 Eq. 323 (in nono 
of which was there a devise of lands 
specifically) ; Footncr v. Cooper, 2 Drew. 
7 ; Meeds v. Wood, 19 Bcav. 210; Hawks- 
worth v. Jlawksworth , 27 Beav. 1 ; Hob- 
son v. Bowness, L. It., 5 Eq. 404. 

(a) See per JSayley, J., Doe v. Morgan , 
G 23. & Or. 512; Tattcrson v. Huddart, 
17 Beav. 212. 

(b) See per Trevor , O. J., Shaw v. 
Bull , 2 Eq. Ca. Ab. 320, 321.] 
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confined to personal estate, from tlioir association with tho loga- cHATTEBxxn. 
tee’s nomination to the executorship, which has been considered dated with 
as explanatory and restrictive of the general expressions to that to 

species of property which was connected with the character of 
executor. 

As in Shaw v. Bull (c), where one seised in feo of five mes- 
suages, by will devised two to his wife for life, remainder to his ' 
two daughters in fee ; the third messuage to his wife and her 
heirs ; the fourth to his wife and her heirs, she paying his lega- 
cies, in case his goods and chattels did not answer them all; 
and, if she did not make provision for the payment of his lega- 
cies in her lifetime, that it should be lawful for the legatee, after 
her death, to sell the said messuage, to satisfy the legacies out 
of the valuo thereof. Then followed this clause, on which tho 
question arose : — “ And all the overplus of my estate to bo at “ Overplus of 
my wife’s disposal, and make her my exocutrix.” Blcncoice , J., stneteluo 
said, if ho had at first devised to his ’wife all his estate, this (tho l> y 

fifth) house would have passed to her ; but comparo this clause tiou. 
with the subsequent words, “ and I mako her my executrix,” it 
shows that his intent was to grant her such estate as she was 
capable of as executrix. lie considered “overplus” to refer to 
the price of the house, after payment of legacies. 

It is to bo observed, however, that this construction renders Remark on 
tho words in question nugatory, since the appointment of tho v ‘ Bl<lL 
wife to bo executrix was itself, in tho then stato of tho law, a 
disposition of tho whole personal estate ; a species of argument 
to which great attention is paid at this day, for in modern cases 
no principle is more conspicuous than an anxiety to give effect 
to every word outlie will. It is impossible to reconcile this case 
with tho general current of authorities {d). 

Although it is indisputably cloar that the word lands will 
carry real estate, notwithstanding it be collocated with words 
descriptive of personal property only (r) ; yet in several early 
cases (/) it has been decided, that where a testator appoints 
another executor of all his goods, lands , &c., he refers to such 
lands as the person may take as executor, namely, leaseholds ; 


and accordingly real estate does not pass. Thus, in Piggol v. 
Patrice (g), freehold lands were held not to pass under the 

(c) 12 Mod. 592, 2 Eq. Cu. Ab. 320, (/) 1 Roll. Ab. 613, 1 Eq. Ca. Ab. 

pi. 8. 209, jil. 12; sco also Clements v. Caesye, 

(d) See Noel v. I£oy ) 5 Mad. 38, stated Noy, 48. 

next page. Qi) JPre. Ch. 471, 1 Eq. Ca. Ab. 209, 

(c) Roe d. Walker v. Walker , 3 B. & pi. 13. 

P. 375, stated post, p. 748. 


11 Executrix 
of all my 
goodN, lands 
and chattels.” 
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CHATTER XXII. 


11 Executor of 
nil my lands 
for ever and 
leasehold pro- 
perty,” not so 
restricted. 


“All the pro- 
perty I may 
die possessed 
of,’’ held to 
include land. 


words, “ I make my niece executrix of all my goods , lands and 
chattels ,” although the testator had no leaseholds (A). It was 
said that by this construction the word lands was not (as ob- 
jected) useless, and to be rejected; for that, in all probability, 
there might be rents in arrear of those lands, which would pass 
to the niece by hor being made executrix. This explanation, 
however, fails to show that any efficient signification was given 
to the word “ lands,” since it is clear the executorship would 
have entitled the niece to the arrear of rent. Tho word “ chat- 
tels,” too, was sufficient to pass any leasehold lands of which 
tho testator might have been possessed at his death. 

In Doe d. Gillard v. Gillard (/), real estate was hold to pass 
under tho words, “ I do make, constitute and appoint It. Gr. my 
whole and sole executor of all my lands for ever, and leasehold j>ro- 
perty here or at Beeston.” Tho question principally agitated 
was, whether the restrictive words “ hero or at Beeston,” applied 
to both freehold aud leasehold, or to leasehold lands only ; and 
it was held that they were confined to the latter, and that the 
devise of the freehold lands was general, without any local 
restriction. 

Whatever opinion may bo formed of the caso of Piggot v. 
Penrice , it is not necessarily overruled by this case, where the 
will contained additional expressions, strongly aiding the con- 
struction adopted. 

So, in Noel v. Hoy (A*), a copyhold estate surrendered to tho 
use of tho will was held to pass under tho following disposition: 
“In respect of worldly affairs, I cannot better manifest my 
love and attachment to my family, than in- nominating (which 
I hereby do) my dearly beloved and most amialjle wife A. F. M., 
the sole executrix of this my will, thereby bequeathing to her all 
the property of whatever description or sort that I may die qm- 
sessed of to be by her appropriated in any manner she may 
think proper, for the maintenance of herself and such of my 
children,” &c. Sir J. Leach , V.-C., thought that the criticism 
upon the words “ possessed of,” and “ appropriated,” on which 
had been founded the argument for excluding the copyholds, 
was too nice. 


(A) This circumstance does not seem 
to bo very material ; for, as such a be- 
quest operates upon all the leaseholds 
of the testator at his death , tho fact of 
his having or not having any such at 
that period, does not mark his intention 
at the making of the will. See Lord 


Eldon's judgment in Wright v. Athjns % 
as reported Coop. Ill, see p. 123; but 
as to which see Ch. XXIX. 

(0 5 B. & Aid. 785 ; and see Jfarrct 
v. Slf/y 2 Sid. 75. ante, p. 357, n. 

(*) 5 Had. 38. 
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Again, in Thomas v. Phelps (/), where the testator, os to his chatter xxn. 
worldly estate, gave, devised and disposed of the same as follows: 
and then, after giving some pecuniary legacies, proceeded in 
these words: — “I also givo and bequeath the lease of tho col- “All that I 
liery of L. to my son J. F. ; him and my daughter E. F. I do way°bciunp- y 
make, constitute and appoint my joint executor and executrix of “S to mo «” 
this my last will and testament, of all that I possess in any way 
belonging to me , by them freely to be enjoyed or possessed of what- 
soever nature or manner it may be, only my household furniture, 
which I givo to my daughter who lives tho longest single, and 
after her deceaso or marriage to be sold and equally divided be- 
tween my remaining children,” &e. Sir J. Leach, M. B., held, 
that the real estate passed by this devise, tho words being 
equivalent to a gift of all the testator’s properly, llo observed, 
that tho exception of tho household furniture was of little 
weight ; for where the prior words imported real as well as per- 
sonal estate, it mattered not that tho exception to the gift hap- 
pened to bo of personal chattels only (m). 

So, in Doe d. Pratt v. Pratt (n), where a testator directed that 
his debts and funeral expenses should be paid by his oxecutor 
thereinafter named; and after giving two life annuities of 
21. 10a. each, and a legacy of 5s. to J. P., his heir-at-law, he 
appointed W. F. whole and sole executor of all his houses and lands 
situate at F. : it was hold, after an extensive review of the autho- 
rities, that the houses and land at F. passed to W. F., and that 
he took an estate in fee. 

These cases evince that little attention is now to bo paid to the General re- 
circumstance of tho association of the devise with tho appoint- JJ^ng 
ment of the devisee to the executorship, as confining it to per- 
sonal estate, if the words of the devise will fairly bear a wider 
construction; and Thomas v. Phelps also shows that an exception 
of articles of personalty affords no ground for cutting down the 
general words of the devise. 

IV. The introduction of limitations and expressions inappli- Inappli- 
cable to real estate has sometimes been made a ground for totiona/where 

(0 4 Russ. 348. C hitman , 12 Sim. 688, 698, 603; and reafcrictiv0 - 

[(in) See also Stcigncs v. Stcigncs , sco Jloiham v. Sutton , 15 Ves. 319, and 
Mos. 296 ; such an exception, though other cases cited therewith, post, Ch. 
of little weight to show what is ox- XXIII. ; Marshall v. Hopkins, 16 East, 
eluded (see however Cainficld v. Gilbert, 309.] 

3 East, 616, 2 M. & Scl. 454), is strong ( n ) 6 Ad. & El. 180 ; [and seo Doe d. 

to prove what is intended to he in- Hickman v. Hazlewood, ib. 167 ; Day 
eluded in tho gift from which the v. Daveron, 12 Sim. 200, stated post, 
exception is made ; see Davenport v. p. 740.] 
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ch apter xxii . excluding such estate from words of general description, capable, 
ex vi terminorum, of comprehending property of that species. 

In Doe d. Spearing v. Buckner ( 0 ), a testator prefaced his will 
with the words, “ As to my estato and effects, both real and 
“ Estate,” ro- personal, I dispose thereof in manner following.” Then, after 
personalty by giving somo pecuniary legacies, and an annuity, which he 
tho trusts 3 ° f c ^ ar 8 e( ^ 011 a f ree hold messuage in W., he concluded as follows: 

— “ All tho rest, residue and remainder of my estate and effects 
of any and what nature or kind soever or wheresoever, I givo 
and bequeath tho same unto 0. B., and J. B., their executors or 
administrators , in trust that they shall from time to time add the 
interest thereof to the principal , so as to accumulate the same, as 
it is my will that the said residue shall not bo paid or payable , 
but at the time and in the manner and to the several persons, as 
the said principal sum of 4,000/. (which was a legacy before 
given) is beforo directed to be paid.” It was held, notwith- 
standing the introductory words, that the real estate of tho tes- 
tator did not pass under this clause. Lord Kenyon observed, 
that the limitation to executors and administrators, and particu- 
larly tho direction to add tho interest thereof to the principal, 
wore wholly inapplicable to a real estate. 

So, in Doe d. Harrell v. Harrell (p), a testator gave certain 
pecuniary legacies ; and after payment thereof, and of his just 
debts, funeral, testamentary and incidental oxpenses, gave and 
bequeathed all tho rest and residue of his estute and effects what- 
soever and wheresoever unto A. and B., their executors , adminis- 
trators and assigns , upon trust that they should out of such re- 
sidue of the monies and effects that he should die possessed of, 
carry on, manage and cultivate the farm then in his possession, 
for the remainder of his term, for the joint advantage of his 
children (naming them), and at the expiration of the said term, 
upon further trust to sell such residue of his estate and effects , or 
such effects as should then be upon his farm , and divide tho money 
among his five children. It was held that, notwithstanding tho 
generality of the words, the nature of the trust clearly showed 
that tho testator meant to bequeath his personal property only. 
It was said, that by directing the trustee at the expiration of his 
term, to sell such residue of his estate and effects, or such effects 
as should be upon his said farm , tho testator had himself furnished 
a comment upon tho words, “ the residue of his estate and 


( 0 ) 6 T. R. 610. 


(p) 6 B. & Aid. 18. 
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effects,” and manifested that by those words ho meant only such 
estate and effects as constituted personal property. 

[The case of Pogson v. Thomas (q) is probably referable to 
this principle. A testatrix, after making some specific devises 
to certain persons, “ their heirs, executors, administrators, and 
assigns, according to the different tenures, and bequeathing a 
sum of money to trustees, “their executors,” &c., declared that 
“as to all the residue of her ostato ancl effects wheresoever and 
whatsoever, she gave and bequeathed the same” to the said 
trustees, “ their oxocutors, administrators and assigns,” in trust 
for her sons equally; or if but one son, then in trust for him, 
“ his executors and administrators.” The Court of C. F. (r), on 
a case from Chancery, certified (in effect) that real estate was 
not included in tho residuary gift. 

In Doe v. IT u well (*), Lord Tenterden said, that tho circum- 
stance of tho limitation being to executors and administrators 
and not to heirs, though not to bo altogether rojccted in con- 
struing a will, was not very strongly to bo relied on. In Pogson 
v. Thomas , tho testator had used the word “ heirs” in previous 
devises, unequivocally relating to real estate ; and tho contrast 
deserves notice (/) ; but it appears insufficient of itself to support 
tho decision. 

At all events] tho mere introduction into some of the clauses 
relating to tho subject-matter of disposition, of expressions in- 
applicable to real property, will not in all cases confine tho word 
“ estate” to personal estate. 

As in Doe d. Burkitt v. Chapman (a), where a testator devised 
specifically certain parts of his real and personal property, and 
then devised and bequeathed all the rest and residue of his estate , 
of what nature* or kind soever , to C. for life; and, after her de- 
cease, directed that the samo should bo divided between cer- 
tain persons; providing that, in case of their dying before their 
boing ontitled “ to have and receive” their shares, their children 
should stand in the place of his or her parent ; and that tho 
share, on a certain event, should he paid to their guardians; it was 


CHAPTER XXII. 


Residue of 
“ostateand 
effects to 
trustors, thoir 
eweutora” 

&c , held not 
to indudo real 
cstute. 


Remark on 
l'ogwn v. 
Thomas. 


"Estate" not 
so restrained. 


Inapplicable 
expressions 
not restrictive 
of words 
11 residue of 
my estate." 


[(7) 6 Bing. N. C. 337 ; bog per 
S hadicell, V.-C., 12 Sim. 204. A gift 
of land to A., his executors, &c., will 
givo A. the fee, Hose d. Vere v. Hill, 
3 Butt. 1881, Feame, Posth. 144. 

(#■) Abscnte Tiudaly C. J. 

(#) 5 B. & Aid. 18 ; see also O'Toole 
v. llroicHy 3 Ell. & Bl. 572; Patterson v. 
Huddart ’y l7Bcav. 210. So a limitation 


to "heirs and assigns," wiU not pre- 
vent a gift of “ property," including 
personal estate, llobinson v. Webby 17 
Boav. 2 GO. 

(t) Buchanan v. ITarrisony 31 L. J. 
Ch. 74 ; 8 Jur. N. S. 965 ; long leg y. 
Longlegy L. R., 13 En. 133.1 
M l II. Bl. 223. 
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ciiapteb xxix, contended, that these provisions being applicable to personal 
estate only, the devise must be restrained to such estate ; but 
Lord Loughborough and the Court of C. P. held that they could 
not so restrain the goncral and comprehensive terms used, and 
therefore that the real estate passed. 

Remark on The expressions in this case were similar to some of those on 
man!' ° knpm which the argument for the restricted construction was founded 
in Doe v. Buchner; but it wanted others. Another difference 
between tho cases is, that thero all tho preceding gifts related 
to personal estate, except, indeed, an annuity, which was chargod 
on a froohold mossuage ; but, in Doe v. Chapman, , there were 
As to clanso devises of land in a prior part of tho will. In Doe v. Buchner , 
intenSonto an however, the testator, in the exordium to his will, intimated an 
whole ostato° ^ n * en ^ on dispose of all his real estate, which did not occur 
in Doe v. Chapman. This circumstance, it will be observed, has 
had various degrees of importance assigned to it. Most of the 
Judges who have hold the real estate to pass, have thrown it 
into the argument. It certainly shows that tho testator com- 
menced his will with tho intention not to die intestate with re- 
spect to any portion of his property ; but does not supersede tho 
necessity of that intention being subsequently carried into effect 
by an actual disposition (x). 

Tho cases undor consideration often present questions ex- 
tremely embarrassing to a Judge or practitioner, and different 
minds will almost unavoidably form different opinions as to tho 
weight to be asoribed to particular expressions or circumstances 
of inapplicability as excluding tho real cstato (g) ; of which we 
have an instance in the noxt caso, where two Judges camo to 
opposite conclusions on tho same will. 

Diversity of In Newland v. Major ibanhs (s), a testator having real estate 
opinion on the * n J amaica > hy his will, after charging his debts upon his real 
power^f g es t a t°> bequeathed certain pecuniary legacies; and, as to all the 

[(jp) Sco 2 Ed. 145, n. (a) ; Gulliver 84 ; hut stated by Lord ITardwicJce in 

▼. Boytitz, 3 Wils. 141, 2 ¥. Bl. 726 ; Crichton v. Symcs, 3 Atk. 61, to afford 

Smith v. Coffin, 2 H. Bl. 450 ; Grayson no indication of intontion.] 
v. Atkinson % 1 Wils. 333 ; Tocock v. (y) The present chapter exhibits tho 
. Bishop of Lincoln , 3 Br. & B. 41 ; Doe necessity or perspicuity in this particu- 

v. Gilbert , ib. 85 ; Saddler v. Turner , lar. If the testator intend the wiU to 

8 Ves. 617 ; Boe v. Bring, 2 1, -I Scl. bo confined to personal property, it 

448, 456 ; Bradford v. Bel field , 2 Sim. should bo clearly so expressed ; and, 

272 ; Sutton v. Sharp , 1 Russ. 149 ; if not, as is more generally the oase, 

Wilce v. Wilce, 7 Bing. 664 ; and par- words technically adapted to describe 

ticularly Hughes v. Tritchard , 6 Ch. the real estate should be employed ; 

D. 24. The absence of such a clause and in every oase genorol equivocal 

was relied on in Hoc v. Yeud, 2 B. & F. expressions are tp be avoided. 

N. R. 214 ; Boc v. Bout f 7 Taunt. 79, ' (*) 6 Taunt. 268. 
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rest, residue and remainder of his estate, of what nature or hind 
the same might be, and of whioli he might be possessed or in- 
terested in at the time of his decease, he gave, devised and 
bequeathed the same to A., B. and 0., their heirs and assigns, 
for ever, upon trust to place the same in some publio or private 
fund upon good security, and to receive tho annual interost or 
produoe thereof for ten years, in trust to place the same out again 
annually, so that the interest might become a principal ; and 
that, at the expiration of such ten years, then that his trustees, 
their heirs or assigns, or tho major port of them, should pay and 
apply the annual interest of the whole of the principal money in 
tho erection of a frec-scliool. Sir James Mansfield, C. J., was 
of opinion, that though tho words used were sufficient to com- 
prehend the realty* yet that they were restrained to personal 
estate by the subsequent part which referred to personalty only. 
“Land (ho said) could not be placed out, nor securities changed.” 
Heath , J., on tho contrary, thought that tho words wore insuf- 
ficient to control the preceding devise ; but as the learned Judgo 
was of opinion, that the trustees took a term of ten years only, 
which were expired, it was unnecessary to decide the point. 

[Modern decisions have placed this question on a surer foot- 
ing. Thus, in Saumarez v. Saumarez (a), a testator, after giving 
certain directions about his dwolling-houso, gave to his son It. his 
freehold land in D. (without words of limitation), and directed 
that the residue of his property, which ho might leave at his 
death, might bo divided between him and his two Bisters in 
equal proportions, subject to the following restrictions. The 
testator then directed his son’s portion to be placed in tho namos 
of trustees, and the interest to bo paid to him (he being already 
tenant for lifo of# the land). After his death his share to bo 
divided between his children, and placed in tho names of trustees, 
with a power to employ the interest for their maintenance and 
part of tho capital for their advancement ; and at their age of 
twenty-five to transfer the whole to them : with certain ulterior 
limitations in case B. died without issue. Lord Cottenham, 
notwithstanding the inapplicability of the trusts to real estate, 
held that the reversion of the estate in D. passed by the residuary 


C3IAPTEB XXII. 

expressions 
applying ouly 
to personalty. 


Realty liold 
to pass not- 
withstanding 
trusts in tonns 
applicable 
only to per- 
sonalty. 

Saumarez v. 
Saumarez . 


[(a) 4 My. & C. 331. Soe also 
Morrison v. Hoppe , 4 De G. & S. 
234 ; Stokes v. Salomons, 9 Hare, 75 ; 
Hunter ▼. Pugh, 4 Jur. 671 ; Mayor, 
§c. of Hamilton v. Hodsdon , 6 Moo. 
F. G. G. 76, 11 Jur. 193, stated ante, 
p. 726 ; HAlmaincv. Moseley , 1 Drow. 


G29 ; Fullerton v. Martin , 22 L. J. Ch. 
893, 17 Jur. 778 ; Streat field v. Cooper , 
27 Boav. 338 ; Morris y.' Lloyd, 3 II. & 
0. 141 ; Hamilton v. Buckmaster, L. R., 
3 Eq. 327 ; Lloyd v. Lloyd , L. R., 7 
Eq. 4 58. 
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CHAPTER XXII. 


Trusts appli- 
cable exclu- 
sively to 
personalty 
bold to pre- 
vent roalty 
passing, 

Coard v. IloU 
demess. 


[clause, and that the trusts and limitations must be applied dis- 
tributively to the real and personal estato. “In considering 
gifts of residue,” he said, “ whether of real or personal estate, 
it is not necessary to ascertain whether the testator had any 
particular property in contemplation at the momont. Indeed, 
such gifts may bo introduced to guard against the testator haying 
overlooked some property or interest in the gifts particularly 
described. If he meant to give the residue of his property, be 
it what it may, it is immaterial whether he did or did not know 
what would bo included in it ; and if so, it cannot make any 
difference that such ignorance is manifested upon the face of the 
will, unless the expressions manifesting it are sufficient to prove 
that the testator did not intend to use the words of gift, in their 
ordinary, extended, and technical sense.” And, applying him- 
self to the particular will before him, ho said: “The circumstance 
of tho testator using expressions and giving directions appli- 
cable only to the personal estate may prove that ho did not at 
the time consider or was not aware that this fco would bo part 
of the residue; but if such knowledge be not necessary, as it 
certainly is not, to give validity to the devise, the absence of it, 
though so manifested, cannot destroy the operation of the general 
intent of passing all the residue of his property.” 

Nevertheless, in Coard v. Holder ness (&), where a testator, 
after bequeathing some legacies, “ gave, bequeathed, and dis- 
posed of all estate , ejfects and property whatsoever and wheresoever, 
which ho was then or should at his decoaso bo possessed of or 
entitled to, or over which he had any right or power of disposi- 
tion, to A., B. and C., their executors and administrators , on trust 
to divide into five equal parts or shares ; ” and then gave direc- 
tions rospocting the income and principal of the respective parts 
or shares or legacies , and the balance , after deducting certain spe- 
cified sums ; and as to one share (intendod for a son who was 
absent), he provided that ho should claim it of tho testator’s 
executors, or the survivors, &c., or other his legal personal repre- 
sentative for the time being witliin a given period, with directions 
to accumulate the share in the meantime. Sir J, Romilly , M. R., 
admitted that the words " estate, eifocts and property ” taken 
alone were sufficient to include real estate, and that it lay on the 
heir to show that they were cut down ; but ho held that this 
was shown by tho whole context, and that only personal estato 


1(b) 20 Beav. 147. 
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[was included. IIo relied on the absence of any word peculiarly 
applicable to real estate, as " heir,” “ deviso,” “ rent,” or tho 
like ; on the limitation to executors and administrators (e ) ; on 
the use of other terms, stated above, especially adapted to per- 
sonal estate ; and on the authority of Doe v. Buckner (d) ; and 
notwithstanding Lord Cottenham-s clear statement of tho ground 
of his own decision in Saumarez v. Saumarez , tho M. It. referred 
it to the preceding gift for life of tho D. estate, as showing 
that the testator actually intonded to includo tho reversion in 
the residuo (r).] 

In some cases where the words of the deviso to trustees havo 
been sufficiently ample to include real estate, but the trusts havo 
applied ’to personalty only, tho legal estate in the realty has 
been held to pass by tho devise, with a resulting trust to tho 
heir. 

As in Dunnage v. White (/), where tho testator, after dovising 
certain real estate, and bequeathing somo pecuniary legacies, 
proceeded as follows : — “ And all the rest, residue and remainder 
of my estate or effects , whatsoever and wheresoever , of what 
nature or kind soever , I give, devise (//), and bequeath unto my 
said trustees and executors after named and appointed, upon tho 
trusts following ; that is to say, that they my said executors do 
and shall, as soon as may be conveniently after my decease, 
make sale and absolutely dispose of my household goods and 
stock in trade , by public auction, for tho most money that can bo 


CHAPTER XXII. 


Sir/. Rowing's 
view of Sau- 
marez v. Sau- 
marez. 


u Estate or 
effects” hold 
to includo 
land, but 
trusts of will 
nonfilled to 
personalty. 


[(c) But see per Lord Tm ter den in T)oc 
v. Harrell , 5 B. & Aid. 18, ante, p. 732. 

(el) 6 T. R. CIO. But of this case 
it was said by Sir It. Ji indrr.de y, in 
Fullerton v. Martin , 22 L. J. Cb. 891, 
that it would be decided differently at 
; day, and that tho grounds 
of Lord Kmyon's decision would not 
now be sufficient to warrant such a 
conclusion. 

(<•) Jn support of this view of Lord 
Cottenham's decision tho M. R. cites 
Turner , V.-C., in Stokes v. Salomons , 9 
Hare, 83, where the V.-C. says that 
the prior gift showed that tho testator 
had “ real estate ” in his mind. This 
is translated by the M. R. into “ that 
estate.” If this is tho true view of 
Sawnares v. Saumarez tho decision was 
of course: yet on another occasion tho 
M. R. said it was a 4 ■ very strong’ ’ one, 
19 Beav. 224. Other judges havo not 
agrcod with the M. R. in his view of 
the docision. It was relied upon by 
Turner , V.-C., in Stokes v. Salomons 

J. — VOL. I. 


(where there was no prior gift of laud 
or real estate) ; and was thus referred 
to by Wood, V.-O., lhichanan v. Har- 
rison, 31 L. J. Cli. 82; “Lord Cot ten- 
ham says, and I entirely follow tho 
reasoning, that wlicro the testator used 
tho word property lie only meant per- 
sonal estate, but ho did mean to dis- 
pose of all his properly whatever it 
was. He believed ho was passing tho 
whole of liis estate, but believed it was 
personal property. ”] 

(/) 1 J . & W. 583. [See also Long- 
ley v. Longlcy , L. R., 13 Eq. 133 ; with 
which cf. Hamilton v. Buckmaster t L. 
R., 3 Eq. 327.] 

(g) That this word, when applied to 
effects alone, will not carry real estates, 
sco Cain field v. Gilbert , 3 East, 51G ; [but 
seo Phillips v. Beal , 23 Beav. 25. Con- 
versely, the word 44 bequeath” will not 
be sufficient to confino the effect of a 
gift otherwise capable of including real 
estate, Whicker v. JIume , 14 Beav. 518; 
Gyett v. Williams , 2 J. & II. 436.] 

3 B 



738 


W1IAT GENERAL WORDS 


rnAPTKE xxii. had or gotten for the same ; and also do and shall, with all con- 
~~ veniont speed, collect in all debts due and owing to mo at the 

time of my decease, together with all monies owing or belonging 
to me upon mortgage, bond, bill, note, specialties, simple con- 
Resulting tract, or otherwise howsoever ; and when the samo shall be so 
he!? f ° r th ° collected and got in, to divido the same into six parts or shares, 
and to pay the same, when so divided, in manner following; 
that is to say, four equal sixth parts thereof to certain persons 
named, and the remaining two-sixth parts thereof to invest in 
the public stocks or funds,” &c. Sir T. Plumcr , M.B., held it im- 
possible not to construe the devise as comprising the real estate ; 
but that the testator having given both the real and personal 
property to tho trustees, and having only said what was to be 
done with the personalty (for not a word of the disposition of 
the beneficial interest rof erred to real estate), the consequence 
was the trust of tho realty resulted to the heir-at-law (//). 


Real estate 
held to pass 
by vague 
and informal 
words. 

11 Whatsoever 
else I have not 
before dis- 
posed of.” 


“All I am 
worth,” held 
to curry land. 


V. In somo cases, real estate has been held to pass under 
words, even more vague and informal than any which have yet 
been tho subject of consideration. Thus, in Hopewell v. Ack- 
land (/), where tho testator dovised as follows: — “ I deviso all 
my lands, tenements, and hereditaments to A. Item, I deviso 
all my goods and chattels, monies, debts, and whatsoever else I 
have (in the world (/.*) ) not before disposed of to the said A., 
he paying my debts and legacies ; and make him executor.” 
Trevor , C. J., held, that by theso words an estato in fee passed ; 
for it could not have any effect upon the personal estato, be- 
cause that was given away as fully as possiblo by the words 
precedent; therefore it must extend to the remainders in the 
real estate. c 

The reasoning of the 0. J. deserves attention, though the 
point seems not to have been necessary to the construction that 
the devisee took a fee ; for the prior deviso was clearly adequate 
to carry all the lands, and the charge upon the devisee would 
enlarge his estate in thoso lands to a fee (/). 

So, in Huxtep v. Brooman (m), the words “all I am worth” 

(h) It seems to have been overlooked 
in this case, that tho freehold farm, in 
respect to which the question arose, 
hod been contracted to be purchased 
by tho testator before he made his will, 
but had never been conveyed to him ; so 
that there was no legal estate in the 
testator upon which that part of tho 
decision which gave the estate to tho 


trustees could operate, 
ft) Salk. 239, 1 Com. 164. 

(k) These words do not occur in 

W. 

See post, Chap. XXXIII. 

(w) 1 B. C. C. 437. So, as to the 
words “I make A. my sole heir;” 
Taylor v. Webb , Sty. 301, 307, 319 ; 2 
Sid. 75, ante, p. 357, n. 


g 
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were held to oomprise land in the will of a very illiterate testator 
in these terms : — “ This being my last will and testament, I give 
and bequeath to Mary, daughter of M. II., and likewise to tho 
son and daughter of S. T., all tho overplus of my money ; and 
likewise beg of my executor that ho will pay into the hands of 
the above children’s friends all the money that is due to mo on 
settling my father’s account. Friday : I givo and bequeath to 
them all I am worth , except 20/. which I give to my executor, 
M. T. B.” 

This case may be considered as exhibiting tho extreme point 
to which tho decisions have gone, in applying general informal 
words to real estate. Nothing could be more comprehensive or 
more untechnical than tho expression hero used. The case was 
cited with approbation by Gibbs, C. J., in Doc v. Bout (n), [and 
by the Court of Exchequer in Davenport v. Colt man (o), whoro 
it was said never to have beon doubted. Tho only apparent 
exception is a dictum of Sir E. Sugdcn , to tho effect that it 
might be a little difficult to support it Q>).] 

In Pitman v. Stevens (q), tho testator devised as follows : — “ I 
give and bequeath all that I shall die possessed of, real and per- 
sonal, of what nature and hind soever , after my just debts ore paid : 
I do hereby appoint P. my residuary legatee and executor 
and, in a subsequent part of his will, he desired his legatee and 
oxeoutor to let his sister bo interred in a certain vault, and re- 
commended him to do something handsome for the testator’s 
brother-in-law at his death, or when he should want anything 
to live on : it was held that P. took a fee in the real estate. 

In Barclay v. Collett (r), it was held, that a devise to trustees 
of the residue of the testator’s real and personal estate comprised 
a freehold messurfge, not included in tho specific dovises of the 
will, though the trusts expressed were so indefinite and uncertain 
as to render it impossible for the trustees to act without the aid 
of a Court of Equity. 

So, in Wilce v. Wilce («), where a testator commenced his will 
as follows : — “ As touching such worldly property, wherewith it 
hath pleased God to bless me in this world, I givo, devise and 
dispose of the same in tho following manner and form.” He 
then proceeded to make several dispositions of land and goods, 
and concluded with the following residuary clause : — “ All tho 


it) 7 Taunt. 81, ante, p. 717. 
» 9M.& Weis. 481. 

>) 1 D. & War. 439.] 


(q) 15 East, 505. 

(r) 6 Scott, 408, 4 Bing. N. 0. G68. 
(#) 6 M. k Pay. 682, 7 Bing. 664. 


3 n 2 


CHAPTER XXII.’ 


Remark on 
Hujrh'p v. 

11 room an. 


“All that I 
shall (lie pos- 
sessed of, real 
and per- 
sonal, ’’held to 
pass realty. 


“ Everything 
elso I me pos- 
sessed of. 
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chapter xxn. rest of my worldly goods, bills, bonds, notes, book debts and 
ready money, and every thing else I die possessed of, I give to 
my son George, whom I make my whole and sole executor.” It 
was held, on the authority of the preceding cases, especially 
Smith v. Coffin (t), that certain real estate, not included in the 
specific devises, passed by this clause to the testator’s son George, 
and that he took the fee. [Seeing what was the testator’s in- 
tention, as disclosed by the preamble, the Court could not 
but say he had employed sufficient words to carry it into 
effect (n). 

And in Evans v. Jones (.r), where a testator appointed his wife 
executrix, and continued — “ First, I give and bequeath to my 
said wife all my household furniture, linen, glass, china, plate, 
farming stock, and all my personal estate and effects whatso- 
ever and wheresoever, and of what nature or kind soever, or 
whatever I may be possessed of at the time of my decease.” It 
was held that the testator’s real estate passed to the wifo. The 
Court ( C/easby and Pollock, ])B.) observed that the words what- 
ever “ I may be possessed of at my deceaso” taken by them- 
selves would carry the real estate, and were not to be read as 
tlio concluding portion of an enumeration of the particulars of 
the personal estate, but as introducing a new subject of gift. 
The previous words being sufficient to pass the whole personal 
estate, the words which followed would bo inoperative unless 
they carried real estate. 

In Day v. Daveron (//), a testator gave his house M. to his 
■wifo (without words of limitation), and his house N. to his wife 
for lifo, together with his household goods, &c. ; but if she mar- 
ried again, (which she did not do,) “ the above property was to 
bocome the property” of his daughter for life, remainder to her 
children: but if his wife romained unmarried, then, after her 
death, he gave house N. to the daughter for her life and her 
11 1 appoint children. The testator then went on : “I appoint my wife sole 
oxocutrix and executrix and residuary legatee to all other property I may pos- 
j^Jeoto sess at my decease. . . . Now concoming my funded pro- 
ot?iorproperty perty, I hereby” give one moiety to the wife and the other to 
atmySc- 8088 daughter. Sir Shadwell held that the wife, under the 
cease.” residuary clause, took the remainder in house M. He thought 
it clear, that this clause did not refer to personal property ; for 

W Ante, p. 725. Warner v. Warner , 15 Jur. 141 ; Phil- 

[(m) But as to its carrying the fee, lips v. Beal, 25 Beav. 25. 
sceCh. XXXIII. (y) 12 Sim. 200; Warren v. Newton, 

{x) 46 L. J.- Ex. 2S0. See also Dru. 464. 
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[the testator almost immediately afterwards spoko of his funded chapter xxh. 
property in a distinct sentence. '™~ — ~~ 

In Davenport y. Coltman (s), a testator, after certain pecuniary 
legacies, bequeathed to his wife for her lifo his freehold house 
at C., together with the use of plate, &c., and of interest of 
stock ; and declared that, “ at her decease, it was his will that 

A. and B. should divide equally between them, as rest'd ttarg “A. ami n. to 
legatees , whatever he might die possessed ot\ except what was al- oonwykwnt" 
ready mentioned in favour of others.” And after appointing tees whatever 
executors, ho authorized them to sell certain leaseholds inimedi- pu?scLctl°of.” 
ately ; “ but the house at 0. must not bo sold as long as my 

wifo lives.” On a case from Chancery, the Court of Exchequer 
certified their opinion that A. and B. were entitled in fee simple 
to the whole real estate of the testator at tlio death of tho wifo, 
subject, as to the house at C., to tho wife’s lifo estate. They 
relied partly on tho generality of tho expression, “ whatever I 
may die possessed of,” which they thought was not to be limited 
to personal estate, being, in their opinion, equivalent to “ all I 
am worth” (a), or “ all I have” (6) ; but they also relied on tho 
direction to postpone tho sale of tho house at 0., which could 
only refer to a sale for convenience of division between A. and 

B. according to the terms of tho residuary clause, and that, if 
any real property was included in that clause, all must be so. 

Sir L . Shaduelly V.-C., confirmed tho certificate ; observing that 
besides tho terms “whatever I shall die possessed of” (which ho 
thought would comprehend estates in fee simple), there was an 
exception of “ what was already mentioned in favour of others,” 
and that one of the things already mentioned was tho possession 
of the freehold house for the life of tho wife.] 

On the other hand, in Monk v. Matcdsleg (c), where a testatrix, 
in a will made under a power, after bequeathing several pecu- 
niary legacies, proceeded thus : — “ I give, deviso and bequeath 
to my husband 1?. M. my two fields and houso in the township 
of Great Ncston, likewise the remainder of my personalty, and “ AH I may 
all I mag die possessed of at the time of mg death , after the above 
bequests are fully discharged, my just debts paid, funeral ex- to pass realty, 
penses, and proving this my last will and testament. I nominate 
and appoint A. K., and my husband P. M., trustees and exc- 

[(z) 9 M. & Wcls. 481, 12 Sim. 588. H possessed” in Noel v. 7/oy, and 

f lfuxtep v. Brooman } 1 B. C. C. 437. Thomas v. Thcljjs, ante, p. 730. Tlio 
See per Bayley^ J., Doe v. Morgan, concluding distinction between real 
& Cr. 518, 9 D. & By. 633.] and personal estate is removed by 1 

(c) 1 Sim. 286. [Compare remarks Viet. c. 26, s. 3. 
by the same judge upon the word 
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CHAPTER XXII. 


“ All my ef- 
fects.” 


<c What littlo 
I have to call 
my own.” 


“ My for- 
tune” con- 
fined to per- 
sonalty by 
context. 


cutors of this my last will and testament.” Sir J. Leach, V.-C., 
held that the fee in the Neston estate did not pass by these 
words. The argument for the husband, he observed, was, that 
these words would have no effect, unless they operated to carry 
the fee of the Neston estate, the whole personalty passing by 
the prior expression ; but he know of no case in which words 
had been hold to cany a fee simple, because they would other- 
wise bo mere surplusage and repetition. He relied much on the 
words “ possessed of,” as being applicable exclusively to personal 
estate, especially when coupled with the words “ at the time of 
my decease,” which could not refer to real estate (d). 

So, in Henderson v. Farbridge (e), it was contended, that the 
equity of redemption in a copyhold estate passed under the fol- 
lowing words, in a letter from the deceased (who, was abroad in 
a military capacity) to his mother. After giving some directions 
respecting the rents of the property in question, he said, “ Pro- 
vided I should die, or be slain in the wars, or by any other 
means before my return, I give and bequeath all my effects (after 
paying of every due demand) to you for life, and then to go to 
my younger sister Ann.” In another letter to his mother, ho 
made very affectionate mention of his sister Ann, and added 
these words: “If anything should happen to me in this country, 
what little I have left to call my own may bo useful to her.” Lord 
Gifford , M. B., was of opinion that, treating these papers as 
testamentary, the words were inadequate to pass property of the 
nature of real estate. 

[In Maitland v. Adair (/), a testator devised his estate at T. 
to his nephew A., and bequeathed money legacies to several other 
relations; and by a codicil directed his undisposed-of money 
to be divided among liis said relations in the proportion he had 
bequeathed (g) the other part of his fortune ; Lord Bosslyn held 
that the word “ fortune ” must mean money legacies, and that A. 
was not entitled to a shore in respect of the value of the T. estate.] 


[('/) Followed in Cook v. Jaggard , L. 
It., 1 Ex. 125, though there tho words 
were “ or whatever I may be possessed 
of or entitled to .” The court distin- 
guished tho easo from Wilee v. inter, 
sup., by reason of the words being “ or 
whatever” instead of 1 ‘ and whatever* * : 
sed qu. , and see Evans v. Jones, sup. As 
to another distinction suggested by 
Chanticll, B., during tho argument! it 
is to be observed that a devisee for life 
of specific lands has frequently been 
held to take the remainder in fee of the 


same lands under informal words in 
a subsequent residuary clause. See 
Hopewell v. Ackland , ante, p. 738 ; and 
the following cases whero the residuary 
devises contained the word “ estate ” 
or “property”: — Scott v. Albert y, ante, 
p. 722 ; Roe v. Gilbert , ante, p. 725 ; 
J)ayy. Daveron , ante, p. 740; Saumarcz 
v. Saumarez, ante, p. 736.1 
(e) 1 Russ. 479. 

[(/) 3 Ves. 231. 

M As to this word, vide ante, p. 
737, n. (?).} 
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VI. It remains to be observed, that words applicable exclu- 
sively to personal estate have sometimes, by force of the context, 
been held to include land. This frequently happens whore an 
expression is evidently used as referential to and synonymous 
with an anterior word, clearly descriptive of real estate; in 
which case its extent of operation is measured, not by its own 
inherent strength, but by the import of its synonym. 

Thus, in Hope d. Brown v, Taylor (A), where a testator, after 
devising certain lands to A., B. and 0., and giving pecuniary 
legacies to B. and 0., provided that, if either of the persons 
before named died without issue, then the said legacy should bo 
divided equally between them that were alive : it was held that 
the word “legacy” in this clause extended to the land before 
devised. Foster , J., observed that ono of the persons named had 
no pecuniary legacy. 

So, in Ilardacrc v. Nash (/), where a testator, after bequeathing 
two legacies of 150/. each to his son and daughter, gavo all his 
real and personal estate to his wife for life, and at her death a 
copyhold and freehold estate to his son, and a copyhold mes- 
suage to tho daughter ; adding, “ but if either or both of my 
children should die before tho decease of my wife, then those 
legacies which are here left them shall return unto my wife for 
her sole use and benefit, and for her to dispose of freely as sho 
might think fit.” It was contended that the word legacies hero 
referred to pecuniary legacies, and those only ; but the Court of 
K. B. held that it extended to tho real estate devised to tho 
children ; and, consequently, that on tho death of tho son in tho 
lifetime of the widow she became entitled to tho property given 
to him. 

[So, the words “residuary legatee,” though properly appli- 
cable to personalty only (/r), are sufficient to designate tho person 
who is to take the realty if the context shows an intention so to 
use them ; as in Hughes v. Pritchard (/), where a testator began 


(h) 1 Burr. 268. 

(i) 5 T. R. 716 ; [see also Brady v. 
Cubitt , Dougl. 31 1 40.] As to tho 
words “ share, ” “ share aforesaid,” 
“ portion,” and similar expressions, as 
applying to one or more of several pre- 
ceding subjects, vide Doe d. Stopford 
v. Stopford , 6 East, 601 ; Hardman v. 
Johnson , 3 Her, 348 ; Boo d. Gibson v. 
Gell y 2 B. & Or. 680, 4 D. & Ry. 387 ; 
Doe d. Driver v. Bowling , 6 B. & Aid. 
722 ; [Scrivener v. Smithy 2 D. M. & G. 
309. 

{k) Doe d. Roberts v. RobertSy 7 M. & 


Weis. 382 ; Lea v. Grundy , 1 Jur. N. 5 s . 
063 ; Windus v. Windusy 21 Bcav. 373, 
aif. 6 D. M. & G. 640, diss. K. Bruce t 
L. J. 

(/) 6 Cli. D. 24. See also Pitman v. 
Stevens y ante, p. 739 ; Allcynev. Alley nc, 
2 Jo. & Lat. 644, per Sugden t C. ; Evans 
v. CrosbtCy 16 Sun. COO. And see 
Singleton v. Tomlinsony 3 App. Ca. 404, 
stated ante, p. 628 ; Wildes v. Davies 9 
1 Sm. & Gif. 476 ; in each of which tho 
surplus proceeds of converted realty 
were held on tho context to pass to per- 
sons appointed “residuary legatees.”] 


CHAPTER XXII. 

Words de- 
scriptive of 
personal es- 
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Word “lega- 
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refer to realty 
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vised. 


“I appoint 
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estate. 



744 


WHAT GENERAL WORDS 


CHATTER XXII. 


41 Saul ef- 
fects,’ * lielil to 
comprehend 
land previ- 
ously men- 
tioned. 


[thus : “ As to my estate which God has bestowed on me, I do 
make this my last will and testament as follows (that is to say) 
ho then devised certain freehold land to A. for life with re- 
mainder over, and another freehold farm to B. for life with 
other remainders over ; next he gave pecuniary legacies, then a 
specific legacy, and afterwards more pecuniary legacies, “ and 
I make A., C. and D. my residuary legatees it was held by 
Jcsscf 9 M. It., and James and Bramxcell , L.JJ,, that the testator’s 
real estate not specifically devised passed to A., 0. and D. Sir 
G. Jewel agreed that an appointment of residuary legatees 
standing alono in a will would be a gift of the personal estate 
only ; but he said, “ Looking at the preliminary words, the tes- 
tator, as it seems to me, has told us in express terms that he has 
disposed by his will of all his property. That being so, and 
finding in the will a disposition of parts of his property with that 
appointment of residuary legatees, why are we not to say that 
the expressions in the former part of the will are entitled to as 
much consideration as tho expressions in the latter part, and that 
he intended those three persons to take the residue of his pro- 
perty.” Sir W. James asked, during tho argument, whether 
there was any case where such words as “I appoint, &c.” had 
been held not to pass real estate, if there had been previous gifts 
of real estate in the will.] 

Upon the principle already stated, the word effects (though 
applicable strictly to personalty only (m) ) has been held to com- 
prehend the several particulars before mentioned, consisting of 
both real and personal estate. 

As in Doe d. Chllkott v. White (n), where a testator after 
making several pecuniary bequests, devised to A. the income of 
a certain cottage, and to E. the half of a certain estate ; and all 
the residue of his goods, chattels, rights, credits, personal and 
testamentary estate, and also his lands, tenements and heredita- 
ments, ho gave to his wifo for life, whom he made sole execu- 
trix ; and he allowed her to give what she thought proper of 
“ her sat'd effects ” to her sisters, the said A. and E., for their 
lives; and, after the above lives were expired, he gave all his lands 
to J., who was his heir-at-law : it was held that the power of the 
widow extended to all the real and personal estate given to her 
for life, including the cottage in which A. had a life interest. 


M Camficld v. Gilbert , 3 East, 616 ; 450 ; but sec per Matin*, V.- C., Smyth 

Doe a. Hick y. Bring, 2 M. & Sol. 448 ; v. Smyth , 8 Ch. D. 661.] 

[Doc d. Haw y. Earles, 15 M. & Weis. (n) 1 East, 33. 
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So, in Marquess of Titch field v. Ilorncastle (o), where tho testa- chapter xxii. 
tor directed all his debts and funeral and testamentary expenses • ~ ~ 
to be paid ; and bequeathed all his furniture and goods, linen, 
plate and books to his brother J. He gave to liuth Chambers Word « of- 
an annuity payable out of his real and personal estate, adding 
“ and this my executors hereinafter named will contrive.” Then whole will, to 
after giving several legacies, ho gave and bequeathed all tho estate! tolcal 
residue of his goods and chattels, personal estate, effects of what 
nature and hind soever (p), to trustees, directing them to take an 
inventory of oil his goods and chattels, of whatsoever nnturo 
they might be ; but not to dispose of nor sell any part, not even 
tho books, until the death of his brother, then the whole of tho 
effects, &c. to be sold, and the money arising therefrom to be con- 
sidered the property of tho noble person thereinafter bequeathed 
to. And the testator further directed that no part of tho real 
property ho had in houses, land, &c. should be disposed of at tho 
time of his decease. And then (after many intervening direc- 
tions concerning his personal estate) he declared his determina- 
tion, that his brother should have the whole of tho profits arising 
from his estates, as' rents, interest, dividends, as they arose, for 
his maintenance, subject to tho control and management of his 
trustees, and that he should have the entire use of his furniture, 
in short everything ; adding 44 And I further will and direct, 
that- my said trustees, on the demise of my brother, shall stand 
seised and possessed of such moneys and effects , upon trust to pay 
the some to the noble Marquess of Titchfield to his own entire 
use ; [and as I have no relations that I know of entitled to a 
single sixpence from mo, unless Mrs. M., my brother’s widow, 
and she has ample provision from tho family, I trust that his 
lordship will not therefore hesitate in accepting the property 
which may remain after my brother’s demise.”] Lord Lanydale , Criticism on 
M. It., held, that tho testator’s real estato passed under this < * ef ‘ 

clause. 44 Much has been said in argument,” he said, 44 as to the 
meaning of the word 4 effects,’ which was understood by Lord 
Mansfield to mean much the same thing as worldly substance, 
although certainly in subsequent cases the Courts have inclined 
to .consider that word in its proper or natural interpretation to 
be confined to personal estate, unless there ore other words in the 
context to control that meaning ; I do not express any opinion 


(o) 2 Jur. 610. [Sco also Mihome v. (p) But os to these words following 
Zona , 3 Jur. N. Si 1073 ; Phillips v. the word “ effects,” see Doc v. Dring, 
Deal, 25 Beav. 25. 2 M. & Scl. 454.] 
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CHAPTER XXXI. 


Force of some 

referential 

expressions. 


on that, although I am not aicare of any reason why the word 
should not he applicable to the i effects 9 generally arising from a 
man's industry , whether consisting of personal or of real estate ; hut 
it is not now necessary to express an opinion on so refined a 
point of construction. The testator intended that his debts 
should be paid ; and after that was done, that his brother should 
enjoy what remained of his real and personal property for his 
life, and after his brother’s death, ho did not intend any relation 
to have any part of his property, but he did intend that his pro- 
perty should go to the plaintiff. lie subjected the whole of his 
property to the payment of debts. Then the annuity given to 
ltuth Chambers was to be paid out of his real and personal 
estate, which his executors were to contrive, llis executors 
were to contrive tho mode of payment of the annuity out of the 
real and personal estate. They were, therefore, to have some 
estate or power to enable them to do that. The testator after- 
wards, it appears to me, givos directions as to the whole of the 
property which was producing income. lie gives directions as 
to his real property. Nothing was to be sold during the life of 
his brother. His property was realized — perhaps it might be 
right to say, 6 effected ’ — at the time of his death, and he meant 
it to remain so until his brother’s death. Taking the whole of 
tho will together, it does appear to me that the testator has given 
all his real and personal estate to the trustees, for the benefit of 
his brother, during his life, and has directed that, at his death, all 
shall be converted into money, and paid to the plaintiff.” [Tho 
M. It. then read the concluding passage in the will, and added, 
“ These words might be said to mean the property before men- 
tioned ; but it is the property ‘ remaining after my brother’s de- 
cease and though it is not necessary to attach 'to this sentence 
tho effect of a new devise, it certainly explains what was before 
given.”] 

So, in Den d. Franklin v. Trout (q), where the devise was to 


(?) 16 East, 394. As to tho effect 
of some referential expressions of fre- 

? uent occurrence, — 1 1 as aforesaid, * * see 
Walsh v. Peterson, 3 Atk. 194; Davis 
v. Norton, 2 P. W. 390 ;] Weddell v. 
Mnnday , 6 Ves. 341 ; Sibley v. Perry , 
7Ves. 622; Meredith v. Meredith , 10 
East, 603 ;*“ as before,” Macnanutra v. 
Lord Whitworth , Coop. 241 ; “in liko 
manner,” [per Levins , J., 1 Mod. 100;] 
1 toe d. Aistrop v. Aistrop, 2 Bl. 1228 ; 
TDoughtyY. Salt well, 16 Sim. 640; Lewis 
v. Puxley , 16 M. & Weis. 733 ; Davies 
v. Hopkins , 2 Bern. 276 ; Tyndale v. 


Wilkinson , 23 Beav. 74; “in manner 
aforesaid,” Co. Lit. 20 b; Doe d. 
Woodall y . Woodall, 3 C. B. 349 ; Milsom 
y. Atcdry , 6 Ves. 466 ; Lttmley v. Dob- 
bins, 10 Hare, 621 ; Bessant y. Noble , 
26 L. J. Ch. 236 ; Mountain y. Young , 
18 Jur. 769 ;] “ on the same terms or 
conditions,” Ooodtitled. Cross y. Wood- 
hull, Willes, 692 ; longdon y. Simpson , 
12 Ves. 296; [“subject to the same 
restrictions,” Barber v. Barber , 1 Jur. 
916 ; Mom v. Moss, 2 Coll. 269 ;] and 
other expressions of reference to some 
antecedent clause or provision ; [Co. 
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E. of “ all my estate and effects whatsoever and wheresoever, 
which I shall be possessed of or entitled to at the time of my 
decease,” in trust to pay funeral expenses and debts. The tes- 
tator then subjected his “ said effects bequeathed to E. to tho fol- 
lowing legacies ,” and went on to enumerate certain pecuniary 
legacies, and gave to 8. a house in W. He directed that all tho 
above legacies should be paid out of his effects by the said E. 
within twelve months after his decease, and then gave and be- 
queathed all the residue and remainder of his said effects to tho 
said E., her heirs and assigns, for ever. It was held, that she 
took the remainder in fee in the house devised to S., (which was 
the testator’s only real property,) by this devise. Lord Ellen- 
borough relied much on the testator having included the house 
among the enumerated legacies, by which he had explained him- 
self to describe that property under the denomination of “ effects ” 
and “ legacies.” 

[Again, the phrase “ worldly goods,” though properly appli- 
cable only to personal estate, will include tho realty if aided by 
the context. Thus, in Wright v. Shelton (>•), where a testator gave 


[Lit. Ob;] Shanlcy v. Baker, 4 Yes. 732 
Hoe d. Wren v. Clayton , 6 East, 628 
see also Younge v. Coombe , 4 Yes. 101 
[Dillon v. Harris , 4 Bli. N. S. 329 
Jlc Kendall, 14 Bear. 608; Sltaice v. 
Cunliffi f, 4 B. 0. 0. 144 ; Doe v. Maxey, 
12 East, 689. It is to be collected 
from tlie cases that whore the gift is 
absolute such referential expressions 
determine generally not who shall take 
a legacy, but how the legatees shall 
take. Where, for instance, a legacy is 
given to such of a class as are living 
at the death of the testator equally as 
tenants in common, and there follows 
a gift to tho children of A., “in tho 
some manner,” all children of A. take 
whether living at that time or not. See 
Yardley v. Yardley , 26 Beav. 38 ; Pigott 
v. Wilder , ib. 90 ; Wilder's Trusts, 27 
Beav. 418 ; Archer v. Legg, 31 Beav. 
187 : otherwise, if the words bo “at 
the same time and in the same man- 
ner,” Swift v. Swift, 32 L. J. Ch.479. 
On tho other hand when the principal 
gift is to A. for life, with remainder, 
another gift to A., or to B., or to the 
remainderman, “ in tho same manner” 
(or the like) will generally import tho 
same (or corresponding) limitations 
and remainders, Davies v. Hopkins, 2 
Beav. 276 ; Me Colshead's will, 2 De G-. 
& J. 690 ; Be Palmer , 3 H. & N. 26 ; 
Sweeting v. Prideaux, 2 Gh. D. 413; 
Minton v. Kirwood, L. B., 3 Gh. 614 


(whore “ samo uses” wero held to in- 
clude powers to appoint uses) ; 1 [cas- 
ino u v. Pcarse, L. R., 11 Eq. 622 ; (Hies 
v. Melsom, L. B., 0 C. P. 632, C H. L. 
24 (“ so specifically devised”). And 
gifts in settlement to several stocks, 
the first fully expressed, with idtcrior 
trust for tho other stocks, and the other 
gifts being “ on like and corresponding 
trusts,” were read mutatis mutandis, 
Surtees v. Jlopkinson , L. R., 4 Eq. 98. 
In Ord v. Ord, L. B., 2 Eq. 393, a de- 
vise to A. “ on the same conditions as 
ho holds” Blackacre, was held to refer 
to conditions in A.’s marriage settle- 
ment (though not referred to) there 
being no others. If lands bo devised 
to the same uses and trusts and with 
the samo powers, &c. as other lands 
already settled, tho powers will be cx- 
crciscable by tho trustees of the settle- 
ment not of tho will, Taylor v. Miles, 
28 Boav. 411. In AuldJoY. Wallace, 
31 Beav. 193, a bequost of “2001. a 
year to be invested in the same man- 
ner as” a sum of consols previously 

S ivcn was held to mean a fund pro- 
ucing that income. In Murton v. 
Markby, 18 Beav. 196, a bequest of 
leaseholds upon the same trusts, &c., 
as those declared of the monies to arise 
by sale of property previously given 
upon trust for sale was held to subject 
the leaseholds to the trust for sale. 

(r) 18 Jur. 445. 


CHAPTEB XXII. 


“Said effects 
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to land bef oro 
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“Worldly 
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onATTEB xxn. [to trustees “all his worldly goods of what nature and kind soever 
and wheresoever they might be found upon the trusts undermen- 
tioned ; his wife to have possession while she lived, but if she 
married, to quit possession: all his debts and legacies to be paid 
out of his personal estate and W. close. To his son A. 20/. and 
II. closo : to his children 33., 0. and D. the rest of his worldly 
goods it was held by Sir W. P. Woody V.-C., that the real estate 
was included in the gift of “ worldly goods.” “ If,” he said, 
“ we wero to turn ‘worldly goods’ into ‘personal estate,’ it would 
not make the sentence read better. The second ‘ all’ must refer 
to tho same property as the first — viz. all that was given to the 
trustees, which certainly includes some promises to be quitted. 
There wero no leaseholds. If the premises are to be included in 
that word ‘ all,’ then the ‘ all’ here referred to must correspond 
with ‘ all tho worldly goods ’ 'given to the other parties.” 

44 Personal os- Even the expression “ personal estates” (s) will carry -realty if 
Miiiiic'i cn t upon ^ 1C testator has clearly shown his intention that it shall do so. 
the context to As in Doe d. Toficld v. Tofichl (t), where, after some pecuniary 
puss realty. k e q Ues t s nn( j a particular devise of realty, the testator proceeded 
to give to his wife “ all his stock, &c., ready money, &c., and 
personal estates whatsoever and. wheresoever, subject nevertheless 
to the above legacies,” during widowhood : but if she married 
she was to resign “ all his personal estates to the after-mentioned 
legatees in manner following : first, he gave and bequeathed to 

J. the house and premises in which he tho testator then dwelt, 
with the closes adjoining,” to hold in fee; “and the remaining 
of his personal estates” to other persons in fee. The Court of 

K. B. wore clearly of opinion that the wife took the real estates 
for her life.] 

The preceding cases, in which words, in themselves clearly in- 
applicable to real estate, have been held to extend thereto by 
force of the context, are the exact converse of those discussed in 
the first division of the present chapter. 


puss realty. 


“Said house, But in Roe d. Walker v. Walker (n), a testator devised to his 
ctefteis?" wife a certain house, with all his lands, goods and chattels , what- 
ward itmcig bo 806761 an< ^ wheresoever, for her life ; and if his aforesaid wife 
fore used,) did should die before his sons H. and B. came to the age of fifteen, 

not puss lands. 

[(a) In 1 ‘ personal estate and pro- son, 3 0. P. D. 344. 
porty” or “ personal property, estate (t) 11 East, 246. See also Cadman 

and effects’ * the word “personal” will v. Cadman , L. R., 13 Eq. 470.] 

generally override tho whole, Buchanan (u) 3 B. & P. 375. [Gf. Lethbridge 

v. Ilatrison, 31 L. J. Gh. 74, 8 Jur. v. Kirkman ; 25 L. J. Q.B. 89, 2 Jur. 

N. S. 965 ; Belaney v. Belaney , L. R., N. S. 372. 

2 Eq. 210, 2 Ch. 138 ; Jones v. Robin- 
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then that his house, lands , goods and chattels , that is to say, the 
rents arising from the same, should be omployed in bringing 
them up, until the age of fifteen. The testator thou doelared his 
will to be, that his aforesaid house, goods and chattels, equally 
should be divided between all his sons and daughters that should 
be living at that time, sharo and share alike. It was held, that 
under the last devise, the lands did not pass. 

It will be observed that in Doe d. Chilcott v. White and in 
Den d. Franklin v. Trout the word “ effects ” was used as synony- 
mous with, and descriptive of the same subject as, the anterior 
expressions, which unquestionably comprised real estate ; but in 
lioe v. Walker tho testator had in the third devise adopted pre- 
cisely the same phraseology as in the first and second, with tho 
omission of a single word, and that word -the only ono which 
applied to the land. It was too much, therefore, to infer that 
these words, with so material an omission, were intended to de- 
scribe the same subject as tho preceding expressions, however 
reasonable might be the conjecture that the omission was unde- 
signed. If tho testator in tho third gift had used terms of de- 
scription not exactly corresponding, so far as they went, with 
those of the preceding devises, the difficulty of adopting this 
construction might not have been so insuperable. It would not 
then have imposed upon tho Court tho necessity of treating tho 
same words in the several gifts as descriptive of a different sub- 
ject. 

[But though a devise in terns properly and prima facie appli- 
cable to personalty only may thus embraco real cstato where the 
context refers to, or otherwise speaks of tho subject, or any part 
of the subject of the devise, in tonus applicable exclusively to 
real estato ; yet? no such incontestable argument arises where tho 
context contains words, which, though they properly compre- 
hend real estate if a contrary intention is not shown by tho will 
(e.g. property, estate), are nevertheless flexible and liablo to be 
influenced by more precise terms of description. Thus, in Doe 
d. Ilaic v. Earles {or), where one devised as follows: “I dispose 
of all my effects as follows : — all my household goods, livo stock, 
furniture, plate, wearing apparel and other effects at this time in 
my possession, or that hereafter may become my property, to my 
wife and a second husband was to have no power of disposi- 
tion over “ any part of the property which was then or might 
thereafter be in his (tho testator’s) possession.” Platt, B., 

[(a?) 15 M. & Weis. 450. And see Barnahyv. Tamil , L. R., 11 Eq. 363.] 


CBATTEB XXII. 
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chatted xxn. [admitting that the word “ effects” alone could not include real 
estate, was induoed by the oontext to think the testator had here 
used “ effects ” as synonymous with the word “ property,” and 
that real estate passed. But Pollock, C. B. and Parke, B., were 
of opinion that there was nothing in the will to extend the 
natural meaning of the word “ effects,” which they held meant 
personal things only. “Ho disposes of all his effects,” said 
Parke, B., “ as follows : — The words * all my household goods, 
&o. and other effects now or hereafter to become my property,* 
carry the case no further ; only suoh effects as are or may be his 
property pass.” And the provision that the second husband 
should have no power of disposition over the property meant 
only, he thought, that whatever property was left to the wife 
should be for her separate use. “ The property means only the 
property before devised, that is, effects merely.”] 
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WHAT WORDS WILL COMPRISE THE GENERAL PERSONAL 

ESTATE. 


Extent of words “ Goods,” “ Chattels,” mited Terms — Residuary Request — 
“Effects” “Things” — Restrictive i General Residue held to pass by word 
effect of Association with more li- J “ Money ” and other informal words. 


Tiib word effects (a), and even tlio word goods (b), or chattels (<*), 
will, it seems, comprise tlio entire personal ostato of a testator, 
unless restrained by the context within narrower limits. Whore, 
however, such general expressions stand immediately associated 
with less comprehensive words, they havo been sometimes re- 
strained to articles ejusdem generis ; tho specified effects being 
considered as denoting the species of property, which the larger 
term was intended to comprise ; and this upon a principle, 
evidently analogous to that on which (as wo have seen) the words 
“estate” and “property” have been confined to personalty by 
their juxta-position with words descriptive of that species of 
proporty. 

As in Cook v. Oakley (rf), where tho testator (who was a sailor 
on ship-board) gave to his mother if alive his gold rings, 
buttons and chest of clothes, and to his loving friend F. (a ship- 
mate), his red 6ox, arrack and all things not before bequeathed , 
and mado him sole executor. Sir J, Trevor , M.li., held, that 
the testator’s share in a leasehold estato did not pass by these 
words. 

The circumstance of a spocific or pecuniary legacy being given 
to the some legatee (e), or of the general bequest being followed 

[( 0 ) Cowp. 299, 15 $es. 507/] 201, running horses wero held to pass 

(6) See Portman v. Willis , Cro. El. as “goods and chattels.”] 

386, where it was held that leaseholds (d) 1 P. W. 302 ; seo also Boon v. 
passed under a bequest of “the residue Cornforth , 2 Vos. 278; Cavendish v. Ca- 
of my goods.” Seo also Anon,, 1P.W. vendish, 1 B. C. C. 467; Porter v. Tour- 
267. na !/> 3 Ves. 311 ; [Hunt v. Hort, 3 B. C. 

(c) Co. lit. 118, a.; [Tilleyv, Simpson, C. 311 ; Re Ludlow , 1 Sw. & Tr. 29. 

2T. R. 659, n., per Lord Hardwicks, (c) See p. 718, note to Strafford v. 
In Gower v. Gowr> Amb. 612, 2 Ed. Berridge, 


Word 
“ effects,” 
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whether it 
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Words “and 
all things” 
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S ri or terms of 
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CHAPTEB XXIII. 


Word 
“effects ” 
restrained by 
subsequent 
bequest to 
same person. 


Remark on 
Rawlings v. 
Jennings . 


Word 
“ goods” 
restrained by 
subsequent 
gifts. 


by dispositions of particular portions of the personal property ^to 
other persons, has commonly been considered to favour the sup- 
position, that such bequest was not to comprise the general 
residue. 

Thus, in Rawlings v. Jennings (/), where the testator gave to 
his wife certain Bank stock, together with all his “household 
fumituro and effects, of what nature or hind soever” that he 
might bo possessed of at tho time of his decease ; and then be- 
queathed certain stock and monoy legacies to other persons, Sir 
W. Grant, M. It., held, that the bequest to tho wife was confined 
to articles of tho nature of those specified, and did not comprise 
the general residue ; observing, that part of the property being 
given to her afterwards (//), the word “effects ” must receive a 
more limited interpretation. 

Tho words here were very general, but the manner in which 
tho testator, after making the bequest in question, had gone on 
to give specific and pecuniary legacies, (though he did not com- 
plete the disposition of his personal estato by a residuary clause,) 
seemed hardly reconeileablo with tho supposition, that the prior 
gift to tho wife was intended to embrace tho general residue, as 
it is more natural, though certainly not invariable, for a testator 
to reserve his residuary disposition until tho end of his will (//). 
Had tho decision rested solely on tho bequest of tho Bank stock 
to the wife, its soundness would have been questionable ; for tho 
argument, that tho express gift of part shows that a legatoo is 
not to take the remainder, admits of this answer, that tho tes- 
tator may have intended to place him in tho favoured position 
of a specific legatoo pro tanto (/). 

[Again, in Wrench v. Jutting (/»•), where a testator bequeathed 
“ all his household furniture, plate, linen, china, books, pictures 


(/) 13 Vcs. 30. 

(<y) Hut, according to tlie statement 
of the will in the report, the only other 
bequest to the wife is of the Bank stock, 
which is anterior . [In Barker v. Mar- 
chanty 1 Y. & C. C. C. 304, A. Bruce, 
Y. -C., observed upon this case, that per- 
haps the word “household” belonged 
to the word “effects” as much as to the 
word “furniture;” which would of 
coutbo have a restrictive effect, Mar- 
shall v. Bentley, 1 Jur. N. S. 260; New- 
man v. Newman , 26 Boav. 220 and 
compare Mkhell y. Miehell , stated post. 

(A) See 1 Russ. 149; [1 Y. & C. C. G. 

(t) And, accordingly, see Leighton v. 


Bailie , 3 My. & K. 267, post ; [ITearne 
Y.Jl'igginton , G Mad. 119, post; llrooke 
v. Turner , 7 Sim. 671; Rose v. Rose, 17 
Vcs. 351. 

(A) 3Bcav. 521. In Collier v. Squire, 
3 Russ. 467, it was held that stock did 
not pass under a bequest of tho testa- 
tor's house, with aU his household fur- 
niture, plate, cMna, books, linen and 
every other article belonging to him, 
both iu and out of his house, and which 
might not be in his will mentioned ; tho 
M. R. remarking that the testator could 
scarcely say of stock that it might not 
be mentioned or included in the articles 
specified. 
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[and all other goods of whatever kind to A.,” and then proceeded ctiattebxxiii. 
to direct that certain specified particulars of his property should 
be divided, after payment of his debts, as “ follows : 50/. to B. ; 

100/. to 0., &c. ; 3,000/. to 4,000/., or whatever remaining sum 
or sums, to A.” Lord Longdate, M. R, said, that if the first 
clause had been the only one in the will, there would have been 
strong reason for extending the operation of the words “ all 
other goods,” &c. ; but that the testator did not intend all his 
estate to pass was shown by his subsequently stating what were 
his intentions as to a particular part of it. Those words must, 
therefore, bo restricted to goods ejusdem generis. 

In each of the two last cases, the dispositions of particular Remark on 
portions of the personal property, which followed tho disputed 
clause, comprised a gift to tho same person who was entitled 
under tho first clause; that, at loast, was tho ground (however un- 
supported by the actual fact) upon which Sir W, Grant expressly 
went in tho case before him ; and where other persons are alono 
contemplated in the subsequent dispositions, tho argument in 
favour of the restrictive construction is much weakened : for, as 
before observed, though tho residuary clauso is usually, it need 
not necessarily be, the last in tho will : and any pari icular bequest 
which follows that clause may, if mado to different legatees, 
reasonably bo read as an exception out of tho property comprised 
in it (0-3 

A more forcible argument in favour of the restricted construe- Subsequent 
tion, however, occurs where the testator has added to the equi- ^tSvo^ 
vocal word^in question terms descriptive of a particular species expressions, 
of property, which thoso words in their larger sense would com- 
prehend (m). In such case, tho adoption of tho more compre- 
hensive meaning would have tho effect of rendering the super- 
added expression nugatory ; and make the testator employ addi- 
tional language, without any additional meaning. 

Thus, in Thneivell v. Perkins (?/-), where tho will was in the 
following words : — “ I give to M. T. all mortgages, ground 

[(/) See Rogers v. Thomas, 2 Kee. 8 ; v. Whitcombc , 3 Russ. 124; Be Wright's 

Martin v. Glover , 1 Coll. 269 ; Arnold v. Trusts , 15 Bcav. 367; but the ground of 

Arnold, 2 My. & K. 366. “ A well these decisions is distinct from that 

established rule of construction,” per treated of in the text ; see, too, Jvison 

Jessel, M. R., 2 Ch. D. 513. v. Gassiot, 3 D. M. Sc G. 958.] 

(i») * An assignment of “aU household (/*) 2 Atk. 103. [But was not “as” * Assignment 

goods, &c., ana other estate and effects, (plate, &c.) equivalent merely to “ex- of goods to 

of or to which” the assignor is “now empli gratia,” and less restrictive even which 
possessed or entitled,” or “belonging than subsequent enumeration, ns to assignor is 
or due” to him, was held not to pass a which see Bridge v. Bridge, stated post, now entitled, 

contingent interest under a will, Tope p. 759? what passes. 

i . — vol. i. 3 c 
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CHAPTER XXIII 


“Goods, 
wearing 
apparel, of 
what naturo 
and kind so- 
ever, except 
my gold 
wateli.” 


Principle in 
text applied 
to bequest of 

gOOds, &(!., 

answering to 
a certain 
locality. 


rents, judgments, &c., whatever I have or shall have at my death , 
as plate, jewels, linen, household goods, coach and horses, for 
her use.” Fortescue, J., held, that goldsmiths’ notes and bank 
bills did not pass under tho bequest : for though there was no 
doubt but the general words, whatever I have or shall have at my 
death , would have passed them ; yet tho particular words which 
followed, “as plato, jewels,” &c., confined and restrained them 
to things of tho same naturo ; lie said it was so laid down in 
Strafford v. Berridye (o). 

So, in Crichton v. Syme* (p), where a testatrix bequoathed to 
A. and B., all her goods, wearing apparol, of what naturo and 
kind soever, except her gold waicli. Lord Hardt riche was of 
opinion, that the words were not intended to bo a residuary 
clause; observing, lhat the testatrix afterwards gave a legacy of 
50/. to her executor, and that there was not the word residue . It 
had been insisted, lie said, that the words “ wearing apparel ” 
explained tho testatrix’s meaning, as if she had said, “ all my 
goods, (to wit) my wearing apparel;” but wearing apparel 
must bo construed the same as and wearing apparel, for there 
was no occasion to introduce wearing apparel, in order to except 
the gold watch, for if she had said “ all my goods, except my 
gold watch,” it would havo done as well ; and it was his opinion, 
that, as the words stood in the will, she intended to give only 
her wearing apparel, ornaments of her person, household goods 
and furniture, and no other parts of her personal estate ; tho 
testatrix hero meant to give, not only what was properly clothes, 


[(«) Mos. 208,] 1 Eq. Ca. Ab. 201, pi. 
14. A. bcqueatlicd nil Iuh goods , chat- 
tels, household stuff, furniture, curl other 
things , which weirs then, or should be, 
in his house at the time of his death. 
Decreed, that money in the house did 
not pass; for, by the words other things , 
should be intended things of like nature 
and species with thosebef ore mentioned ; 
see also \ Sanders v. Ern ie, 2 Gh. Hop. 98, 
cited in] Anon., Finch, 8, where a bo- 
quest of all the goods and chattels, plate, 
jewels, household stuff and stock upon 
the ground, in and belonging to the tes- 
tator's house in N., was held not to 
include a sum of money found in tho 
house; Robots v. Kttjhht, 2 Atk. 113, 
where a bequest of all goods and things 
of every kind and sort whatever, which 
should be found in a certain closet, was 
held not to comprise a sum of monoy 
found in the closet ; [and Gibbs v. Law- 
rence, 7 Jut. N.S. 134, 30 L. J. Oh. 170.] 
In Sanders v. Earle, and Roberts v. Kuffin , 


some stress was laid on the fact of a 
pecuniary legacy being bequeathed to 
the same legatee ; [as to which, how- 
ever, see ante, p. 752, n. (t).] 

Tho several preceding eases illustrate 
the application of the principle stated 
in the text, to bequests of personal move- 
able property answering to a certain 
locality, [Stcinfcti v. Swinfen , 29 Bcav. 
207, "where money and live and dead 
stock passed under a gift of “furniture 
and other moveable goods here;” and 
Kennedy v. Kelly, 28 Bcav. 223, where 
horses and carriages kept in the stable 
passed under a gift of a “house and all 
buildings belonging to me, furniture 
and w r liat the said buildings may con- 
tain illustrates tho modem tendency 
to reject a restricted construction. A 
gift of all in a certain locality “or else- 
where” includes- the general personal 
estate, Re Scarborough , 30 L. J. Prob. 
85, 6 Jur. N.S. 1166.] 

(p) 3 Atk. 61. 
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but the ornaments of her person, and the exception of the gold cnAPTnnxxiii. 
watch showed the latitude of the expression. — 

[So, in Steiffues v. Sfeiffnes (7), whero the testator gave to his “Moveables, 
wife, “ besidos all moveables, plate, jewels, pictures, linen, &c. s 1 . 1011 ’ 

(except three books of miniatures and his whole library), U,000/. * t0( ‘ k -” 
South Sea Stock:” Sir J. Jehytl, M. It., said, that by the be- 
quest of 6,000/. stock, besides all the moveables, the testator had 
shown, that, in his understanding of tho word, “ moveables ” 
would nOt comprehend stock. The consequence was, that though 
tho word, if unrestrained by the context, would take in the 
whole purely personal estate, yet hero it must be confined to 
corporeal moveables, to the exclusion of all matters of a lik*» 
nature with the stock. Moreover, the testator had given away 
his debts in another clause (r).] 

In some instances, however, the argument in favour of the re- 
stricted construction, founded on subsequent expressions, descrip- 
tive of a particular species of property, has not been allowed to 
prevail against the force of tho previous general words. 

Thus, in Bennett v. Bachelor (#), whore a testator bequeathed Subsequent 
unto 1\ (to whom I 10 had before devised real estates, and had held noUo bo 
also given specific legacies) all his household goods, books, linen, restrictive, 
wearing apparel and all other, not before bequeathed, goods and 
chattels that he should he in possession of at the day of his decease , 
except tho plate and legacies before and thereafter given and 
bequeathed ; and he also bequeathed to the said P. all monies 
due from his (the testator’s) tenants, and other persons. Lord 
Tharlow hold, that tho whole residue passed by tho bequest ; 
observing, in reference to tho latter words, that tho testator 
might not know that tho debts would pass by the words “ goods 
and chattels.” 

A conclusive ground for giving to equivocal words their larger Exception, 
signification, occurs where the bequest contains an exception of natmy^ of 1 * 1 * - 

doubtful 

[(e) Mos. 296. tlicn bequeathed to her “ all his money, worth*. 

(;•) Tho M. R. also said that the cattle, farming 1 implements, &c., she 
words, “plate, jewels, pictures, linen,” paying” certain legacies, it was hold 
would not confine the generality of tho by J easel; M. K., that she took every- 
word “ moveables,” though they wero thing ; sec also Clover v. Davis, 29 Bcuv. 
only corporeal things, for 11 &e.” must 225. In Newman v. Newman, 26 Bcuv. 
signify, ot ccetera mobilia. Nor was 220, and Bar nab g v. Tasscll, L. It., 11 
tho sense of it restrained by the exccp- Eq . 3G3, “ etc. ’ * was held to mean other 
tion. “Et cietera” having no sub- things ojusdem generis, and in Twining 
stantive expressed, is more dependent v. Powell , 2 Coll. 266, other things bc- 
fgr its meaning on the context than fore mentioned.] 

“other effects.” In Chapman v. Chap - («) 3 B. C. 0. 29, 1 Yes. jun. 63; seo 

man, 4 Ch. D. 800, whero a testator di- also Flemming v. Burrows, 1 Ituss. 276, 
rected his widow to pay his debts, and post, p. 758. 

3 c 2 
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chapterxxiu. certain things, which such bequest, according to its restricted 

~ construction, would not comprise ; the testator having in such a 

case afforded a key or explanation to his own ambiguous lan- 
guage, by showing that lie considered that the bequest would, 
without the exception, have included the excepted articles. This 
question has generally arisen under gifts of goods and chattels, 
restricted to a certain locality ; but the principle, it is obvious, is 
equally applicable to bequests not so restricted. 

Thus, in ITotham v. Sutton (/), where A. having two sons and 
a daughter, 13., C., and I)., after bequeathing for their benefit a 
sum of 12,700/. Consols, gave all the residue of her personal 
estate and effects to her youngest children, C. and D., as therein 
mentioned. A. on the day of making her will executed a codicil, 
and revoked so much of her will as related to the bequest to her 
son C., of a sharo of her “ plate, linen, household goods, and other 
“Household effects, (i money excepted?)” and gave the whole thereof to her 
ofchtT effects daughter. Tho question was, whether the revocation extended 
money j?x- to the general residuary personal estate, or whether the words 
ceptcd. « an( j c ff ec t s ” W ere not restrained by the prior terms to 
articles ejusdem generis. Lord Eldon decided in favour of the 
former construction. He observed, “ The doctrine appears now 
to be settled, that tho words ‘ other effects (i) * * * * * * * 9 in general, mean 
effects ejusdem generis. I cannot help entertaining a strong 
doubt, whether this testatrix, if asked whether she meant effects 
ejusdem generis, or contemplated the share of all which she had 
considered her effects in the will, would not have answered that the 
latter was her meaning. Her expression is conclusive upon that. 
Money cannot be represented as ejusdem generis with plate, 
linen and household goods. The express exception of money 
out of the other effects shows her understanding, that it would 
have passed by those words ; that express words were required 
to exclude it, and by force of that exclusion of the excepted 
article, she .says, she thought the words of her bequest would 
carry things non ejusdem generis. This disposition must, there- 


Mortgage, 
l»oii(l, and 
bankers’ re- 
ceipts held not 
to pass as pro- 
perty in a 
1mm. 


(i) 15 Ves. 31 D. Cf. Flemming v. 

Jlrook , 1 Sell. & Lef. 318, where Lord 

Itedexdale, on the authority of Moore v. 

Moore , 1 B. G. C. 127, held, that a be- 

quest of “all my property, of whatever 

naturo or kind tho samo may be, that 

may be found in A.’s house, except a 

bond of B. in my writing-box,” did not 

K a mortgage seeuiity, and another 
and certain bankers’ receipts, 


which were in the house, on the ground, 
that choses in action had no locality for 
this purpose (a doctrine which is now 
well settled, 1 Vcb. 273, 1 B. G. C. 127, 
129, n. ; [7 Beav. 1 ; but see 29 L. J 
Gh. 486]) ; and his Lordship being of 
opinion that an exception in the will of 
one security was not sufficient evidence 
of the testator’s intention to pass aU 
the other choses in action. 
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fore, be taken to comprehend all that she has not excluded, chaptebxxiii. 
which is money only ” («). 

It will be observed, that Lord Eldon , in the last case, lays it Lord Eldon's 
down, that the words “other effects,” in general, mean effects gcncral^rulo 
ejusdem generis ( x ) ; but such a position seems scarcely to accord 
with some subsequent decisions about to be stated ; one of which, 
it will be seen, was determined by the samo Judge who decided 
Raidings v. Jennings (y), which case certainly carried the re- 
stricted construction to its extreme point ; and probably was in 
Lord Eldon's view, when he advanced the above dictum. 

Thus, in Campbell v. Prescott (s), where a testator gave to his “ And all ef- 
sons A. and J. all his sugar-house, cupola and merchandize stock, evcV^not^ro- 
with jewels, plate, household goods, furniture and all e fleets uhat- 
soever, and appointed them executors ; Sir W. Grant , M. It., held, mere limited 
that the whole personalty passed under this clause ; remarking, tcrnw - 
that there was no case for the restrictive sense attempted to be 
put upon the words “ all my effects whatsoever.” 

So, in Michett v. Michett (a), Sir J. Leach , V.-O., held, that the “riate, &c., 
porsonal estate of a testator passed under a bequest of all and that I shall dio 
singular his plate, linen, china, household goods, and furniture (&), I^esscd of.” 


[(*/) See also Bland v. Lamb , 2 J. & 
W. 399, 409; He Crawhall's Trusts, 
2 Jur. N. S. 892, 895, 8 L. M. & U. 480 ; 
Held v. Jlcid, 25 Beav. 469 ; ef. He 
Hull's Estate , 21 Beav. 314. 

(*) So per Lord Hcdcsdale , Stuart v. 
M. of Bute, 1 Low, 84, 87.] 

(;/) Ante, p. 752. 

(s) 15 Yes. 503. 

(a) 6 Mad. 69. 

\b) * The words “ household goods,” 
or “furniture,” will include pictures 
hung up, and plato and house linen ; 
[Amb. 605, 2 P. W. 419, 5 Buss. 312 ;] 
unless these words arc used elsewhere 
in the will in contradistinction thereto ; 
Prc. Ch. 251 ; [also prize medals, coins 
and trinkets, if framed and hung, or 
otherwise disposed for ornament, 21 L. 
T. 40, 5 Huns. 321, 29 Beav. 573 ;] but 
not books, 3 Aik. 201, Amb. 605, 
[Mos. 112, 5 Hush. 321 ; (unless an in- 
tention to include them appear by the 
context, 10 Beav. 462, 3 Russ* 301, 
11 W. R. 417 ; and they have been held 
to pa&H as articles of domestic use or 
ornament, 12 Sim. 303, which brings 
them within the definition of “ furni- 
ture,” Amb. 610, sedqu.) ;] nor wines 
[or other consumable articles ;] 3 Ves. 
311, [3 P. W. 334 ;] nor goods be- 
longing to the testator in the way of, 
[or used in carrying on], trade ; 2 P. 
W. 302, 1 Ves. 97, Amb. 611, [7 L. 


M. & G. 55 ; nor fanning stock, 3 Jo. 

& Lat. 727, 29 L. J. Ch. 875; nor, in 
general, tenants’ fixtures, i. o. they 
will generally pass with the testator’s 
interest in the house, Mos. 112, 10 Ch. 

L. 13. In Hatou v. Sheppard, 10 Siin. 

186, the house had been settled tr it fl- 
out tho tenant’s fixtures, and these 
were held to pass to the legatee of tho 
furniture as against the residuary lega- 
tees. Under the terms “household •“Household 
f umiturc, implements of household und goods, ” “ fur- 
articles of vertu,” telescopes have been niturc,” and 
held to pass, 2 Lc G. & S. 425; as to a “ household 
bust, qmcre, 1 Beav. 189.1 Tho words effects.” 
“household furniture and other house- 
hold effects,” it seems, extend to all 
that is in the house for use, consump- 
tion or ornament, and have been held 
to comprise pistols, apparatus for turn- 
ing, models, pictures, organ, parrot, 
books, w ines and liquors, but not a pony 
or cow r , or a fowling-piece, unless used 
for domestic defence ; \_Cokv. Fitzgerald, 

I S. & St. 189, 3 Huss. 301, and n. ; 

Stone v. Barker, 29 L. J. Ch. 874 ; nor 
articles exclusively of personal orna- 
ment, 2 K. & J. 635. But the circum- 
stance that the article has been sent 
away for repair or sale, will not ex- 
clude it, 2 Jur. N. S. 514.] As to the 

words “live and dead stock,” see “Live and 
3 Ves. 311, 3 Mcr. 190, [12 Beav. 357, dead stock.” 

II "VY. R. 417 (wlieic books and wine 
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CHAPTER XXIII. 


“ Siioous, &c., 
to A., and all 
other effects 
to B.” 


11 Or whatever 
else I may 
then be pos- 
sessed of.” 


“Wines and 
property.” 


and effects that he should die possessed of. He considered that this 
construction of the word “ effects ” was aided by the subsequent 
words, “ that I shall dio possessed of, 5 * and observed, that the 
expression was not household goods, furniture and effects ; but 
“ household goods and furniture and offects,” which imported a 
distinct sense in the word " effects.” 

[And in Ilea me v. Wigy inton (c), before the same Judge, where, 
after giving several pecuniary legacies, a testator bequeathed his 
wearing apparol to A. ; and to 13. and C. two large silver spoons, 
one silver cream jug, six tea-spoons, ono pair silver buckles ; and 
all his other effects he willed to D. to bo sold for his benefit : D. 
was hold to be clearly entitled to the general residue, although 
some of tho particulars comprehended in it wero not strictly 
speaking tho subject of sale.] 

Agiiin, in Flemming v. Barrows (i d ), where a testator, after com- 
mencing his will with tho words “As for such temporal estate as 
God in his mercy hath bestowed upon me, I give and dispose of 
the same as followcth devised certain lands to his natural son 
1)., adding, “ likewise my furniture, plate, books, and live stock, 
or whatever else I mag then he pjossessed of at mg decease , also my 
skipping and ropery concerns at W. and H.,” lie paying tho 
debts. It was contended that these words wore to be confined to 
articles ojusdem generis with thoso specified before, i. e. furni- 
ture, &c., with which they stood immediately associated, and also 
on the ground of their being followed by the mention of specific 
articles, which wero already included, if the previous words 
amounted to a general residuary gift ; but Lord Gifford , M. B., 
held, on tho authority of and tho reasoning in Bennett v. Bache- 
lor ( 0 ), that these circumstances wero inadequate to restrain tho 
generality of the bequest. 1 

[In Arnold v. Arnold (/), tho testator, who was in India and 
made his will there, “ bequeathed to his wife 1,000/. ; also his 
wines and property in England,” and gave other legacies. Lord 


[were held included)]. Growing crop*, taken thither, 2 De G. & S. 425 ; (but 
it seems, will pass under a bequest of scc3Cli.D. 302). “ My freehold house 

stock of ii farm, 6 East, 604, n. ; or and property situato in W. road,” was 

stock upon a farm, 8 East, 339 ; [but held not to carry chattels temporarily 

“ * Plant and scc 5 Buss. 12 ;] and sec 1 Roper on on ground near tho house, 2 Gif. 277. 

goodwill.” Leg., by White, 249. [“Moveables,” Under a gift of “plant and goodwill,”* 

“Moveables ” unrestrained, will take in all pure per- the house of business held at rack-rent 

o eaDics. sonalty , Mos. 296; and articles tern- was decided to pass, * Blake v. Shaw, 

pomrily removed from a place will pass Johns. 732. 
as articles in that place, 4B. C.G. 637, (c) 6 Mad. 119.] 

2 Jur. N. S. 514 ; but not articles per- (d) 1 Russ. 276 ; see also Sutton v. 

manently removed, 3 Mad. 276, 21 Sharp , ib. 145. 

Bcav. 548, 1 Jur. N. S. 250 ; nor arti- M Ante, p. 755. 

clcs intended to bo, but never yet, [(/) 2 My. & K. 365. 
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[ Cottenham , then M. R., lield that all the testator’s property in chapter xxm. 
England (which consisted of wines, stock, cash at his banker’s, - 
and other particulars), went to tho wife. It was obvious, ho Lord Cottcn - 
said, that the mere enumeration of particular articles, followed m«mt*of^ho 
by a general bequest, did not of necessity restrict tho general general rule, 
bequest, because a testator often threw in such specific words, 
and then wound up tho catalogue with some comprehensive ex- 
pression for tho very purpose of preventing tho bequest from 
being so restricted. 

Lord Cottenham' s statement of the general rule is the exact 
contrary of that cited from Hotham v. Sutton, and is now gene- 
rally accepted. “ The mere enumeration of some items beforo 
tho words 4 other effects * does not alter the proper meaning of 
those words ” (g). 

In Parker v. Marchant (//), it was noticed by Sir J. K. Bruce, 

V.-C., as a circumstance favouring tho unrestricted construction 
that tho general terms there followed tho specific. But, as al- 
ready shown (/), a contrary order does not necessarily lead to a 
contrary result: and in Fisher v. Hepburn (k), where a testator Special terms 
expressed himself as follows: “As to all tho rest, residue and gen°oralf not 
remainder of my estate and effects whatsoever and wheresoever, ^ceswiiiiy 
canal shares, plato, linen, china and furniture, I give, devise and 
bequeath tho same to my wife, for her own use and benefit;” Sir 
J. Bomilly, M. R., held the wife entitled to the general residue. 

44 The latter words,” he said (/), 44 are not words of restriction ; Defective 
they aro rather words of enlargement. The object was to exclude onmntTiltKm - 
nothing. Such an enumeration under a videlicet , a much moro 
restrictive expression, has been held only a defective enumera- 
tion, not a restriction to tho specific articles.” The case here re- 
ferred to by thd M. R. was probably that of Bridge v. Bridge (in), 


[{g) Per Jessel, M. R., Hodgson v. Jeje, 
2 Oh. D. 122. See also Parker v. 
Marchant , 1 T. & C. C. C. 290, 1 Pliil. 
360 ; Head v. ILodgcns , 7 Ir. Eq. Rep. 
17 ; Baker v. Mason, 2 Jur. N. S. .539; 
Be Cadge , L. R., 1 P. & D. 543; Harris 
v. James , 12 W. R. 609 ; Stratton v. 
Jlillas , 2 D. & War. 61, a very apodal 
case. Where the expression which fol- 
lows tho specific enumeration is un- 
ambiguous, as “aU other tho rest of 
my personal estate” there is still greater 
eHMoulty in limiting its meaning, Mar- 
tin v. Glover , 1 Coll. 269; Nugce v. 
Chapman, 29 Bear. 290. 

(h) 1 Y. & C. C. C. 295, 301. See 
also by the same judge 1 D. F. & J. 


416, and by Romillg % M, R., Me Kendall , 
14 Bcav. 611. It is singular that 
this circumstance which these learned 
judges thought was in favour of tho 
larger construction was stated by Lord 
Lyudhurst to bo essential to the re- 
stricted construction, see Lewis v. 
Rogers , 1 C. M. & R. 52 (deed). 

(i) Bennett v. Bachelor, ante, p. 755. 
(k) 14 Bcav. 627. See also Kendall 
v. Kendall , 4 Russ. 3G0 ; Avison v. ‘ 
Simpson, Johns. 43. 

if) Citing Sir W. Grant , Cambridge v. 
Motts, 8 Yes. 26. 

(wi) 8Vin. Abr. Devise, O. b., pi. 13; 
ana see Chalmers v. Stor ’d, 2 V. & B. 
222 ; Nicholas v. Nicholas, Taml. 269 ; 
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chapter xxuii [where a testator, after bequeathing certain legacies, gave the 
remainder of his estate, viz., his Bank stock, India stock, and 
S. S. stock and S. S. annuities, to A., and made him sole exe- 
cutor. Lord King held that the’words under the videlicet did not 
restrain the general words, “ but were added by way of enume- 
ration or description of the main particulars whereof the estate 
consisted ; and the rather, because immediately after follow the 
words, * and I do hereby make him sole executor/ ” And in a 
similar case (n), Sir TV . P. Wood, V.-C., said, “The strong pre- 
sumption is that the testator did not mean to do only what he 
might have effectually done by giving the enumerated articles 
simply.” It scarcely need be added that it is immaterial that 
the enumeration comprises trivial things only, and omits all the 
important items of the personal estate. To hold the contrary 
would involve the admission of evidence to prove what the testa- 
tor’s personal estate consists of at the date of the will ; which we 
have before seen is inadmissible (o).] 

General re- These eases indicate the disposition of the Judges of the 
ceding cases" P resen * day t° adhere to the sound rule, which gives to words 
of a comprehensive import their fall extent of operation, unless 
some very distinct ground can be collected from the context for 
considering them as used in a special and restricted sense. 

It is to be observed, however, that in all the preceding cases, 
there was no other bequest capable of operating on the general 
residue of the testator’s personal estate, if the clause in question 
did not. ‘Where there is such a bequest, it supplies an argument 
of no inconsiderable weight in favour of the restricted construc- 
tion, which is then recommended by the anxiety always felt to 
give to a will such a construction as will render every part of it 
sensible, consistent and effective. 

Effect where To this ground maybe referred the case of Wooleomb v. Wool - 
taimTgoncral com ^ where the testator gave to his wife all the furniture of 

residuary 

clause. . [ Ellis v. Selby, 7 Sim. 352; Evcrall v. text, especially by the sentence “the ' 

Jlrowne , 1 Sm. & Gif. 368 ; Ckoycc v. property above referred to is at A.” 

Otlcy , 10 Hare, 44 3; Banks v. Thornton , And in Enohin v. Wylie, 1 D. F. & J. 

11 Hare, 176 ; Re Goodyar , 1 Sw. & Tr. 4-10, 10 H. Ij. Ga. 1, “ all my capital in 
127, 4 Jur. N. S. 1243; Govcrv . Davis, ready money and bank billets*’ was 
29 Beav. 222 ; Dean v. Gibson , L. R., held a description of a limited part of 

,3 Eq. 713; King v. George , 4 Ch. D. the testator’s capital, not a case of 

4 35, 5 ib. 627 . See also Reeves v. Raker, enumeration. See also Stooke v. Stooke, 

18 Beav. 372 ; Armstrong v. Ruckland , 35 Beav. * 396. And see Slingsby v. 

ib. 204. In Att.-Gen. v. Wiltshere, 16 Grainger , 7 II. L. Ca. 273. 

Sim. 36, the general terms, “all the (ti) Dean v. Gibson, L.R., 3Eq.7l7. 

property of which I am possessed,’’ (o) King v. George, 5Ch.D. 627.1 

were held to be restricted to property (p) 3 P. WmB. 112, Cox’s ed.; [see 

in a particular place by force of the con- Marks v. Solomons, 19 L. J. Ch. 555. 
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his parsonage house, and all his plate, household goods, and other chaftebxxui. 
goods, (except hoots and papers,) and all his stock within doors * 

and without, and all his com, wood, and other goods, belonging 
to his parsonage house ; and gave the residue of .his personal 
estate to J. The question was, whether ready money, cash, and 
bonds, should pass to the wife. It was contended, that the 
devise of all the testator’s goods should carry all his personal 
estate ; omnia bona being words of the largest extent and signi- 
fication, with regard to personals. To which it was answered, 
that if the devise of all the testator’s goods were to be taken in 
so large a sense it would disappoint the bequest of the residue ; 
that the words “ other goods” should be understood to signify 
things ejusdem generis with household goods, in order that the 
whole will might take effect. And of that opinion was Lord 
King. 

[So in Lampliier v. Despa rd (q), where a testator, after devising 
certain real estates to his wife, bequeathed to her “ all his house- 
hold furniture, plate, house-linen, and all other chattel property 
that ho might die seised or possessed of;” and after giving 
various legacies, he appointed A. his executor and residuary 
legatee; Sir E. Sttgdcn held that all other chattel property 
meant all ejusdem generis; relying partly on the subsequent 
residuary gift, lie thought, however, that the words would 
clearly not pass money; so that the clause could not be a general 
bequest of the entire personal estate. 

A residuary gift of personal estate (r) carries not only every- Effect of a 
thing not in terms disposed of, but everything that in the event quest of bG " 
turns out to bo not well disposed of. A presumption arises for residue, 
the residuary legatee against every one except the particular 
legatee : for a testator is supposed to give his personalty away 
from the former only for the sake of the latter (s). It has been 
said, that, tp take a bequest of the residue out of the general rule, 
very special words are required (t), and accordingly a residuary 
bequest of property “ not specifically given,” following various 
specific and general legacies, will include lapsed specific legacies^). 

And a gift of all a testator’s personal estate, except certain 

[(f) 2 D. &War. 59 ; see also Stuart v. Robinson , 2 Mer. 393 ; Reynolds v. Korl- 
Marquis of Bute , 1 Dow, 73; Barrett y. uright , 18 Beav. 427. 

White , 24 L. J. Oh. 724, 1 Jur. N.S. (0 Ter Lord Eldon, Bland v. Lamb , 2 
G52; Mullins v. Smith, 1 Dr. & Sm. 204; J. & W. 406 ; see also Cunningham v. 

Gibbs v. Lawrence , 7 Jur. N.S. 134, 30 Murray , 1 DoG. & S. 360, rev. on app. 

L. J. Ch. 170. 12 Jur. 547. 

(r) As to real estate see ante, p. 645. {u) Roberts v. Cooke , 16 Vos. 451 ; see 

(a) Per Sir W. Grant , Cambridge v. also Clowes y. Clowes , 9 Sim. 403. 

Rous, 8- Yes. 25; see also Leake v. 
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WHAT WORDS WILL COMPRISE 


chapter xxm. [specific sums of stock and monoy, followed by a bequest of those 
particulars, was held, in j Evans v. Jones (#), to include some of the 
specific legacies which had failed. And in James v. Irving (//), 
where the bequest was of “ everything real and personal, &c., 
except the S. shares, which were not to be sold until after the 
death of A. : ” Lord Langdale , M.Ji., held, that the exception of 
the shares was only for the purpose of postponing the sale, and 
that they passed by the bequest. 

So, in Markham v. Ivalt (z), a gift of “ all the residue of my 
freehold and leasehold hereditaments, estate and premises, what- 
soever and wheresoever, not hereinbefore otherwise disposed of,” 
was held not to bo confined by a previous direction, that a rever- 
sionary interest in certain specified leaseholds should " form the 
residue of her leasehold estates,” but that other leasehold pro- 
perty also passed thereby. -And in Bernard v. MinshiU (a) 9 
where, under a general power of appointment (6), a married 
woman bequeathed the whole fund to her husband, but requested 
him after reserving a specified part for his own use, to dispose 
of the rest as would best carry out her wishes often expressed to 
him ; and then bequeathed all other her property to her hus- 
band. The trust having failed for uncertainty, it was held that 
the husband was entitled not only to the sum which he was 
specially allowed to reserve, but also under the residuary clause 
(which, under s. 27 of the Wills Act, operated as an appointment) 
to the entire remainder of the fund. 

What will However, if the words of the will show that the testator in- 
chScany por- tended the residuary bequest to have a limited effect, the pre- 
sumption in favour of the residuary legatee will, of course, be 
effectually rebutted ; tlio difficulty in these, as in most other 
cases, being not in discovering the principle but* in applying it 
to particular wills. 

In Ddvers v. Dciccs (c) a testator gave part of his plate to A., 
and declared that ho intended to dispose of the residue thereof, 
and of the goods and furniture in 0. house, by a codicil ; he then 
bequeathed the residue of his personal estate whatsoever not 
before disposed of, or reserved to be disposed of by his codicil, to 
A. He made two codicils without disposing of the reserved 

S .v) 2 CoU. 516. (z) 20 Beav. 679. 

) 10 Bcav. 276 ; sec also Dobson v. («) Johns. 276. 

Batik*) 32 Bcav. 259 ; Bead v. Hodgen* , loj Vide ante, p. 682. 

7Ir.Eq.Rep. 17; Shej/icldv. Lord Orrery, (e) 3 P. W. 40. See also ludlow v. 

3Atk. 286; Thompson v. Whitclock, 4 Do Stevenson, 1 De G. & J. 496, (gift of 
G. & J. 490. “ property not otherwise disposed of” 

restricted by context). 


tion of the 


from a resi- 
duary gift. 
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[articles ; Jrat Lord King held, that being expressly reserved to OffAP T TOTTTTT . 
bo disposed of by a codioil, those articles could not pass by the 
devise of the residuum by the will. 

Again, in Att.- Gen. v. Johnston (d), where, after giving legacies 
to a considerable amount, the tostator gavo to a hospital 100/., 

“ that is, if there remained enough of his personal estate to 
satisfy it ; but if not, or in case there remained but little, then 
the 100/. to the hospital should not bo paid ; and the small re- 
mainder of his personal estate should bo left to his executor,” in 
trust for charity schools ; “ so as it was likewise his will, that if 
his personal .estate should sufficiently reach towards satisfying all 
the logacics by him bequeathed and above mentioned, that his 
said executor should also dispose of the remainder in favour of ” 
the charity schools. Lord Camden held that legacies to a large 
amount which had lapsed did not pass by the residuary bequest. 

He looked upon the bequest to bo specific, contingent, and con- 
ditional ; that is, “ In caso iny estate turns out to pay all my 
other legacies, and there should be a little more, then I give that 
little.” 

And in Wainman v. Field (e), (which on account of the simi- 
larity of the form of the bequest to that in Evans v. Jones (/), 
well illustrates the rule,) a testator bequeathed to trustees all his 
personal estate, (except such parts as were particularly disposed 
of, “and also except such leasehold estates as he should be entitled 
to at his decease ; which leasehold estates ho declared it to bo his 
intention to exonorate from the payment of his debts and lega- 
cies,”) upon trust to pay debts, funeral expenses, and legacies ; 

“ and in caso there should be any residue of his said personal 
estate (except as aforesaid) beyond what should bo sufficient for 
tho payment df his said debts and legacies,” he gavo the same to 
A. The will then contained a devise of the testator’s freehold 
estates, and a bequest of his leaseholds, which was void for re- 
moteness : and the question being whether the leaseholds passed 
by tho residuary bequest, Sir W. P. Wood , V.-C., held that they 
did not. “The testator excepts tho leaseholds,” he said, “for 
the reason that he wishes to exonerate them from the payment of 
his debts and legacies, and not for the purpose of making a par- 
ticular bequest of them.” And again, “ The testator had both an 
intention to bequeath those leaseholds for other purposes, and a 
negative intention not to give thorn for those particular purposes,” 

(i.e., for payment of debts and legacies). . 

[(d) Amb. 677. Clowes, 2 CoU. 648. 

( 0 ) Kay, 607 ; see also Russell v. (/) 2 Coll. 616, ante, p. 762. 
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WHAT WORDS WILL COMPRISE 


CHAPTER XXIII. 


Effect of fail- 
ure of bequest 
of an aliquot 
part of re- 
sidue. 


[To hold that the negative intention was independent of the 
intention to bequeath, may seem a rigid construction. But, 
being made, it marks . the distinction in principle between this 
case and Evans v. Jones, and James v. Irving {(J). 

When the disposition of an aliquot port of the residue itself 
fails from any cause, that part will not go in augmentation of 
the remaining parts, as a residue of residue, but will devolve as 
undisposed of. In illustration of this well-settled rule it will 
suffice to mention the case of Skrymsher v. Northcote (//), whero 
a testator gave his residuary estate equally between his two 
daughters ; but in the event (which happened) of oither of them 
dying and leaving no children, then out of the moiety of the 
one so dying ho gave 500/. to H., and “ the remainder of that 
moiety ” to the other sister. The testator revoked the gift of 
500/. without making any fresh disposition of it, and Sir T. 
Plainer , M. It., held that it went to the next of kin. “ Residue,” 
he said, “ means all of which no effectual disposition is made by 
the will, other than the residuary clause. In the instance of a 
residue given in moieties, to hold that one moiety lapsing shall 
accrue to the other, would be to hold that a gift of a moioty shall 
eventually cany the whole.” 

And this rule has been hold to prevail, though the testator 
directed that in a certain event (wliich happened) tho .aliquot 
part should sink into the residue and bo disposed of accordingly; 
this not being equivalent to saying it should belong to the other 
residuary legatees (/). But it is a mere question of intention, 
and in Evans v. Field (/.*), where a testatrix directed her executors 
to stand possessed of her residuary personal estate after satisfying 
legacies, and also of so much of her personal estate the trusts whereof 
should fail, upon trust for division in elevenths, one share being 
separately given to each one of eleven named persons. One of 
these died. before the testatrix, and it was held by Sir L . Shad- 
icell, V.-C., that the whole residue went to the other ten. He 
said the gift of the residue was in the first place among the 
eleven ; but then the testatrix directed that so much of her per- 
sonal estate, the trusts whereof should fail, should be disposed of 
according to the same trusts ; and one share having lapsed, he 
thought the necessary effect of that direction was to make the 
residue divisible into ten parts instead of eleven (/). 

[■(y) Ante, p. 762. 116. 

(A) 1 Sw. 666 ; sco also Lloyd v. (*) Humble v. Shore, 7 Hare, 247 ; 
Lloyd, 4 Beav. 231 ; Green v. Pertuee, Lightfoot v. Buretall , 1 II. & M. 646. 

6 Hare, 249 ; Gibson v. Hale, 17 Sim. (A) 8 L. J., N. S. 264. 

129 ; Simmons v. Utidall, 1 Sim. H.S. (/) Semb. by tho lapsed share being 
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[It has already been observed (m) that a general bequest of dlAPTEB XXIII. 
chattels of a particular species carries all the chattels of that General bc- 
kind which the testator is possessed of at the time of his death ; Ji^larrc 1 ^" 
as, mortgages, stocks or furniture. Thus, a gift of “ any small sidue. 
sum remaining in the bank after my funeral expenses have been 
paid,” was held to carry the testatrix’s balance at her bankers at 
the time of her death, although, in the meantime, it had increased 
from 480/. to 1,370/., and notwithstanding tho word “ small ”(^). 

In the fluctuating character of the property comprised in it such 
a bequest resembles a general bequest of all the personal estato, 
and, by analogy to a bequest of the latter kind, a bequest of a 
particular residuo is held to include all of the particular kind 
which in event is not otherwise disposed of. Thus, in Do Traf- 
ford v. Tempest (o), whore a testator gave to his widow certain 
chattels which, at his decease, might be in or about his house at 
T., and bequeathed to his son all his household and other fur- 
nituro, plate and chattels, not thereinbefore otherwise disposed 
of, which at his decease might bo in or about his said house ; 
and afterwards bequeathed his residuary estato to other persons: 
tho widow died before the testator, and it was held by Sir J. 
llomiliy , M. It., that tho chattols, whereof tho bequest to tho 
widow had lapsed, fell into the particular residuo and passed to 
the son. 

But where a testator is dealing with a fund which ho estimates Effect of a 
at a certain amount, it is indifferent whether, after disposing of S^^ilo »°» 0 f 
certain portions, he specifics the remainder by stating its amount adetiuitesum; 
or by comprising it under the term “ residue.” In either case, 
if the disposition of any portion fails, it will lapse, and not pass 
as part of the “ residue” (/)). 

This constfuction depends on the fund being ascertained, or —of a fund 
rather on its being so treated by the testator. Where this is not cortSnod 
the caso, the general rule as to the comprehensiveness of a par- amount - 
ticular residuo prevails. Thus, in Falkncr v. Butler (q), where a 
testatrix, having under her deceased husband’s will special power . 
to appoint the residue of his personal estate, appointed soveral 
legacies, including one to a stranger, and then appointed " tho 

[divided into elevenths, and one of thoso Wright v. Weston, 2 G Beav. 429; lie 
elevenths again subdivided, ad iniin. -Jcaffreson's Trusts , L. R., 2 Eq. 27G 
os in Atkinson v. Jones, Johns. 246. (part appointed to a stranger to power). 

(m) Ante, p. 691. According to Hunt v. Berkley , Mos. 47, 

(n) Page v. Young, L. R., 19 Eq. 501. the lapsed legacy would pass by a 

(o) 21 Beav. 564, and see Mitchell v. general residuary bequest in the same 

M'lsaac, 18 Jur. 672. will. 

(p) JSasum ir. Appleford, 6 My. & Gr. (q) Amb. 514. 

• 66; Tags v. Leapingtcell , 18 Yes. 463; 
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CHAPTEBXXIH. 


Where ascer- 
tained fund 
is subject to 
unascertained 
charges. 


[rosidue of her husband's estate after payment of the legacies ;” 
it was hold that the residue carried the ill-appointed legacy. It 
is to be observed that here, although when the testatrix made her 
will her husband’s estate may have consisted of an ascertained 
sum (»•), she did not so refer to it. The material circumstance 
was, therefore, wanting to show that she was parcelling out a 
fixod sum in definite proportions. 

And in Petre v. Pet re (*), where a testator, having a general 
power over a sum of 7,100/. stock, gave certain money legacies 
thereout, and the rosidue, after deducting the legaoies, to his 
son; the fund having by the appointment become subject to 
debts, and the amount it would produce by a salo being un- 
certain till it was sold, Sir J. Pom Hit/ held the gift of the 
residue to be not specific, but merely residuary, and subject 
to all the incidents of a common residuo (if). After adverting to 
the rule in Page v. Leaping well y he continued, “ In this case, so 
far from knowing the amount of tho fund, tho testator could 
have no conception of it ; for it was impossible to ascertain the 
amount until the fund had been realized by a sale, and the 
charges on it known. If, in this case, the testator thought he 
was dealing with 7,100/. sterling, and ho had divided it ipjto 
different proportions, tho loss would then fall on all the persons 
interested in proportion to their sliaros, although tho last -portion 
was called i the rosidue,’ but that is not tho easo hero.” 

An express charge of debts on the fund shows that a testator 
does not mean tho legatee of “ residue” to take a definite pro- 
portion of the fund, tho debts being of altogether uncertain 
amount (tf). But it does not appear that the charge of debts 
which, by a rule of law only, and not by express provision, at- 
tached to tho fund in Petre v. Petre, was essential fo tho decision 
in that case, even if it could properly bo permitted to weigh. 
In the case put by tho M. B. at tho close of the remarks cited 
abovo from his judgment, the debts would still have been a 

[(r) Virl. per Wood,Y. -C., Johns. 200. happens, the question arises upon an 

(*) 11 Beav. 197. appointment, and the fund is insuffi- 

(t) If tho fund falls short of the cient for aU the particular gifts, but 

estimated amount, all must abate rate- one of them lapses — here, as between 
ably, Bage v. Lcapingwell , sup. ; Hash - the appointees and thoso entitled in dc- 
wood v. Green, 28 Bear. 1 ; Eltven y. fault, the lapsed appointment goes to 

Causton , 30 Beav. 654 ; Walpole v. Ap- augment the others and to prevent 

thorp , L. K., 4 Eq. 37 ; Miller v. Hud- abatement, Hales v. Drake, lCh.JD. 217. 
(Hestons , L. B., G Eq. G5. If the («) Harley v. Moon, 1 Dr. & Sm. 623 ; 
remainder is not given at all, the case Bakery. Farmer, L.B.,3Ch. 637. So of 
is different, and the specific portions any other indefinite charge or payment, 
arc payable in full, Booth v. Alington , as, for restoring a church, Champney v. 
6 D. M. & GLG13. Where, as often Ztot’y, 11 Ch. D. 949. 
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[charge on the fund ; yet, ho said, in that case the residue would 
have borne only a proportion of the loss. Hence it would seem 
that wherever there is a gift of money legacies out of a specified 
sum of stock, followed by a gift of the " residue,” this will be a 
true residue, the amount of it being nocessarily uncertain until 
the stock is actually sold (#). The intention is placed beyond 
doubt if, to a proper description of the fund, the testator adds 
“ or other the stocks or securities in which the same may here- 
after be invested” (y). 

Again, in Oke v. Heath (s), where a testatrix had power to 
appoint 4,000/., and she appointed the whole sum to A., and “ tho 
residue of what she had power to dispose of” to 13., tho gift of 
residue had nothing to operate upon, except what might fail to 
take effect under the. previous appointment. A. died before tho 
testatrix : 13. therefore took the 4,000/. So where tho testator 
provided that if a particular gift should fail in a specified manner, 
it should fall into the residue of the fund, and then bequeathed 
the residue of the fund, he was held by Sir J. Bacon, Y.-C., to have 
shown that ho used the word “ residue” in its proper sense, so as 
to include another particular gift which had failed in a manner 
different from that specified (a). And, in lie Harries 9 Trust (/>), 
whore a testatrix having a power to appoint 2,000/. secured by 
policy, and all bonuses and other monies payable thereunder, 
appointed 1,000/. to A., 1,000/. to 13., and the rosiduo, after pay- 
ment of the said sums, to be divided among tho testator’s younger 
sons, with subsidiary clauses regarding “the said residuary 
monies and premises ;” A. died before the testator, and it was 
held by Sir W. Wood , Y.-C., upon tho whole of the will, that 
the lapsed sum, as well as tho bonuses, passed under the gift of 
“ residue.”] • 

Sometimes it has been a question, whether the word “ residue” 
comprises the general personal estate, or is confined to tho un- 
disposed-of portion of a certain property or fund, which the 
testator had just beforg made applicable to specific and partial 
purposes. 

As in Boys v. Morgan (c), where tho testator, after bequeathing 

[(x) See acc. Vivian v. Mortlock , 21 Sim. 423 (as to the 600/. consols). 

Bea 252; Carter v Taggart , 16 Sim. (5) Johns. 199.] 

423. (e) 3 My. & Cr. 661; see also Croole 

(y) De Lisle v. Hodges, L. R., 17 Eq. v. JJe Vantlcs , 9 Ves. 197, [11 Vcs. 330; 
440. NeivmanY.Ncwman,WIksnY.2,l%. Wilde 

(s) 1 Ves. 135, Johns. 205. v. Holtzmeycr, 6 Vcs. 81 1, Wilson v. Wil- 

(u) Re Meredith's Trusts , 3 Ch. D. son , 11 Jur. 791, and llolford v. Wood, 4 

767. See also Carter v. Taggart , 16 Yes. 76, arc examples of a restricted 
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WHAT WORDS WILL COMPRISE 


CHAPTER XXin. 


Word “mo- 
ney ” held to 
extend to 
general 
residue. 


“Money,” to 
what it ex- 
tends. 


certain property to E. M., and directing her to avoid expenses in 
his funeral, added, “ I guess there will be found sufficient in my 
bankers* hands to defray and discharge my debts, which I hereby 
desire Mrs. E. M. to do, and keep the residue for her own will and 
pleasure? Lord Cottenham decided, that the word “residue” 
was not (as contended) confined to the fund in question. He 
thought ho was precluded from so limiting tho term by the con- 
text of the will ; from tho whole of which it appeared, that the 
testator had assumed that the legatee would be the person in- 
terested in tho bulk of his estate. He also adverted to the 
direction to pay the debts, which were by law a charge on tho 
general estate, out of the fund in question. 

[But where in a will divided into paragraphs, each dealing 
with particular items, one paragraph directed debts and funeral 
expenses to be paid out of specified funds, “ The remainder to be 
equally divided to my children it was held by Sir 11. Malins 9 
V.-C., that, as a general rule, where a will disposes of a variety 
of property, and winds up with a gift of the remainder or re- 
sidue, it is a gift of tho general residue, but that here the form 
of the will showed that the testator meant to give only the re- 
mainder of tho particular funds with which ho was dealing in 
that paragraph ((/).] 

As words, in themselves tho most general and comprehensive, 
may, wo have, seen, bo narrowed by their juxta-position with 
more limited expressions, so on the same principle, terms which, 
in their strict and proper acceptation, apply to a particular spe- 
cies of personalty only, have been hold, by force of tho context, 
to embrace the general residue. In several instances, the word 
“ money” (?) (which is often popularly used in q. vague and in- 


[construction of tlio words “all I am 
possessed of,” “remainder,” and “per- 
sonal estate;” see also At t.- (Jen. v. 
Goulding , 2 B. C. C. 428.] 

(d) Jull v. Jacobs , 3 Ch. D. 703; see 
also Clifford v. Avundell , 1 D. F. & \T. 
307, where, in a deed, “ other money 
in tho hands of tho trustees” was upon 
the context confined to income, exclu- 
sive of principal monies. 

(e) In its strict acceptation ( 1 money 9 9 
will, it Beems, extend to bank notes, 
Ambler, 280; and no doubt to Exche- 
quer bills and other documents payable 
to bearer; probably also to bills of ex- 
change indorsed in blank, 1 B. & P. 
648, 661, 4 B. & Aid. 1, and see 1 Hop. 
on Leg., by White, 252. [It will ex- 
tend to money in the hands of an agent, 


L. K., 8 Eq. 434; and it wps held in 
Uhehncr 9 s case, Gilb. Eq. Rep. 200, that 
money lent on mortgage passed by a 
bequest of “money belonging to a tes- 
tatrix at her death:” for “money,” 
said Gilbert , 0. B., “is a genus that 
comprehends two species, viz. ready 
money and money due, i. c., the money 
in tho owner’s own hands, and his 
money in the hands of anybody elso.” 
But in He Mason 9 8 will , 34 Beav. 494, a 
legacy due from another testator’s es- 
tate was held not to pass by a bequest 
of ‘ ‘ money and securities for money,” 
“because it was only a debt. 99 See also 
Byrom v. Brandreth , L. B.,'16 Eq. 475. 
However, a bequest of “money due to 
me” will pass such alegacy if the estate 
out of which it is payable has been got 
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acourate sense, as synonymous with property?) has received this 
construction. [The result has generally been due either, first, 
to the testator having dirootod his funeral expenses, debts or 
legacies (which ordinarily constitute a chargo on the general 
residue) to be paid out of the “ money;” or, secondly, where he 
has. shown a clear intention to make a complete disposition of 
all his personalty, and that intention can only bo effected by 
adopting the enlarged interpretation of tlio word “ money.” 
For it is eloar that if the word be used without any explanatory 
context, it will bo construed in its strict sonso (/) ; A fortiori, if 


[in by tho executor so as to constitute a 
debt from him, Bainhridgcy. Bainhridge, 
9 Sim. 16: otherwise, if tho cstuto has 
not been so got in, Martin v. Hobson , 
L. R., 8 Ch. 401. “Money due to 100 ” 
win also include moneys under a policy 
on testator’s own life, Petty v. Willson t 
L. It., 4 Cli. 674, and damages to which 
I 10 was entitled, though the amount was 
unascertained, at his death, Hide v. 
Harrison , L. R., 17 Eq. 76. Rut not 
money to be paid for a service not com- 
pleted at tho testator’s death, Stephen- 
son v. Jfowson , 3 Bcav. 312. Nor will 
money in tho hands of a stakeholder 
to abide au event which docs not happen 
in tho testator’s lifetime, pass by a be- 
quest of his “monoy,” 7 D. M. & (1. 
55.] *In Moore v. Moore , 1 B. C. 0. 127, 
it was held, that a bequest of “ all my 
goods and chattels in Suffolk” did not 
comprise bonds in tho testator’s house, 
which was in that county, they having 
no locality for this purpose, though con- 
stituting bona notabilia. [And, since 
all choscH in action (except Bank of 
England notes, Amb. 68, 7 Sim. 671; 
but not cxccptmg country bank notes, 
7 Sim. 671) are Equally incapable of ac- 
quiring a locality* 7 Beav. 1, it follows 
that none of the clioses in action men- 
tioned abovo as ordinarily included in 
the term “money,” c»*n pass by a be- 
quest of money in a particular place. 
Although money at a banker’s is in fact 
a debt due from tho bauker, 2 II. L. 
Ga. 31, and will pass under a bequest of 
“debts,” 1 Mor. 511, n., 1 Phil. 361, 
16 M. & Weis. 321; yet tho terms 
♦“ready money,” or “moncyin hand,” 
do also sufficiently describe such money, 
and generally will pass it, 1 Jur. 401, 
IX. & 0 . C. 0. 290, 1 Phill. 336, 5 
Russ. 12 ; but not money in the hands 
of an agent, 1 Y. & 0. C. G. 290, 3 Jo. 
& Lat. 565 (see however 11 Sim. 55, and 
23 L. J. Ch. 496); nor unrocoivcd divi- 
dends on stock, the warrants for which 
have neither been received nor de- 
manded, 3 De G. & S. 462. Money in 
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a banker’s hands on a deposit account, 
whether originally withdrawable at 
pleasure, on producing tho doposit note, 
or after expiration of notice to with- 
draw, will also pass by a bequest of 
“money,” or “ready money,” 7D. M. 
& (3. 55, Johns. 49. 

“ Cash ” is a stricter term than 
money. In Beales v. Crisford, 13 Sim. 
592, it was held that a promissory note, 
payable to order, was not included in 
“Oasli or monies so called” (i.o. “cash 
or money eommouly called cash* *) . Nor 
wouldit passas “ready money,” Johns. 
49. 

(/) See Shclmer's case , Gilb. Eq. Rop. 
202 ; Hot ham v. Sutton , 15 Ves. 327 ; 
Bead v. Hodgens, 7 Ir. Eq. Rep. 17 ; 
Loire v. Thomas , Kay, 309, affirmed 5 
I). M. & G. 315 ; Lamer v. Lamer , 3 
Drew. 701 ; Cowling v. Cowling , 26 Beav. 
419; Williams v. Williams , 8 Ch. D. 
789. So a legacy of stock does not 
come within the description of a “pe- 
cuniary legacy,” Douglas v. Congreve, 1 
Kee. 410: though in Barclay x. Maskc- 
Igne , 5 Jur. N. S. 12, stock legacies 
were held upou the context to be with- 
in a olauso revoking “ all monies be- 
queathed” to tho legatees.] 

Hut the words “securities tor money” 
will in cl udo stock in the funds even 
without tho aid of tho context, 4 Ves. 
723, 1 S. & St. 300, [1 Jur. 234, 21 
L. J. Ch. 813; but not Bank stock, 
L. R., 8 Eq. 434, nor shares in an in- 
surance, 21 L. J. Ch. 843, or canal 
company, 10 Beav. 517, L. R., 8 Eq. 
434 ; nor au I O U given for goods 
sold, 1 Jo. k Lat. 475, 23 L.J. O.P. 
137; nor abankcr’s deposit note, L. It,, 
19 Eq. 222 ; nor a legacy duo from ano- 
ther testator’s estato, 31 Beav. 491. 
But a bill of exchango or promissory 
noto is a “ security for money” iu tho 
logal and proper sense of the words, 
1 Jo. & Lat. 475 ; (sec, however, as 
to a promissory note 4 Y. & C. 572) : 
so is a bond, 3 1). J. & S. 577, and a 
judgment, L. R., 8 Ex. 37 : and a 
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WHAT WORDS WILL COMPRISE 


cjurTEBxxm: [thte express purpose of the bequest be inconsistent with the 
notion that the testator could have intended so to apply the 
property alleged to be comprised in it. As where an officer on 
service, after bequeathing two small legacies, and directing his 
portmanteau and other artielcs to be sent home, desired that 
“ the remainder of his money and effects should bo expended in 
purchasing a suitable present for his godson,” it was held that a 
reversionary intorest in stock did not pass (ff). 

Whoro testa- Of the first class of cases alluded to, we have on instance] in 
charged Legge v. AsgiU (A), where a testatrix, after bequeathing 200/. 
funeral ex- long annuities amongst several person's in specific legacies, J>ro- 
“mwiey"” cceded to givo a debt of 2,935/. due to her, to A. for hor sepa- 
rate use ; and added, “J believe there will be sufficient money to pay 
my funeral expenses,” which she desired might bo plain. Tho 
testatrix afterwards made a codicil to hor will, commencing with 
tho following words : — “If there is any tnoney left unemployed, I 
desire it may be given in charity. My watch and piano-forte I 
givo to 0. Tho most useful of my clothes to be given to my 
present servant,” and she concluded with some directions respect- 
ing the key of a trunk. The question was, whether the general 
residue, including tho reversion of one-fourth of a sum of 10,000/. 
socured by a settlement, passed by these words. Lord Eldon 
considered that under tho will, and especially having regard to 
the charge of tho funeral expenses, the word “ money” wfts in- 
tended to comprise the entire personal estate ; and that it was 
impossible to put a different construction upon the same word in 
the codicil. 

[So, in' Royers v. Thomas (i), where a testatrix, after giving 
various pecuniary and specific legacies, “ bequeathed to the in- 


* The funds.” 


[policy 
debtor i 


of assurance on tho life of a 
debtor is a “ security,” and will pass 
as a “debenture,” 1 LI. & Go. 291. 

1 ‘ ‘ The funds, ” or “ the public funds' ' 
generally means funded securities gua- 
ranteed by tho government, — as con- 
sols, reduced annuities, long annuities, 
27 L. J. Ch. 448 ; and * * foreign funds ” 
has been held to mean securities 
guaranteed by foreign governments, 
23 Bcav. 543, L. R 10 Eq. 39, 5 Ch. 
D. 710. Hut “funds” will not includo 
Bank stock, 7 II. L. Ca. 273 ; nor East 
India stock, under 3 & 4 Will. 4, c. 85, 
4 K. & J. 704 : nor unfunded Exchequer 
Bills, 8 L. J. O. S. Ch. 38; unless there 
is nothing more appropriate to answer 
tho bequest, 1C Beav. 300. As to Irish 
government debentures, see 2 D. & 


War. 22(9. 

(ff) Horton v. Dunbar , Jl Gif. 221, 
2 I). E. & J. 338. Converse case— de- 
clared purpose too large for strict con- 
struction of “money,” Prichard v. 
Prichard , L. R., 11 Eq. 232, stated 
p. 772. 

{h) T. & R. 265, n., [and cited .4 
Russ. 369. 

(i) 2 Kee. 8; see also Kendall v. 
Kendall, 4 Russ. 360 ; Phillips v. East- 
wood, 1 LI. & Go. 291 ; Parrott v. White , 
1 Jur. N. S. 652, 24 L. J. Ch. 724; 
Gi'osvenor v. Durston , 25 Beav. 99; 
& 'locks v. Parre, Johns. 54. But this 
principle will not govern cases where 
tho bequest following such charge is of 
ready money, Re Powell , Johns. 49.] 
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[habitants of T. Row all which might remain of her money after chapter xxm. 
her lawful debts and .legaoies were paid;” and she went on to " 

give other specific and pecuniary legacies : Lord Langdalc , M. R., 
considered the charge of debts and legacies sufficient evidence 
of the testatrix’s intention to include the general residuo in tho 
bequest of “ all which might remain of her money.” 

It seems, indeed, that where a bequest of legacies, primarily pay- Wlioro there 
able out of the general estate is followed by a gift of the residue 
or remainder of tho testator’s “ money,” tho latter gift compre- a of tho 
hends tho general rosiduo, although the testator has not exprmly tutor’s mom?*. 
charged tho legacies on his “money.” Thus, in] Doicson v. Gas- 
hoin (k) 9 whdre a testatrix, after bequeathing certain specific and 
pecuniary legacies, concluded her will as follows : “ I appoint 
A. and B. my executors, and bequeath 200/. to each for their 
trouble, and whatever remains of money I bequeath to E. D.’s 
five children.” At the date of the testatrix’s will and of her 
death, her personal estate consisted principally of stock, which, 
it was contended, would not pass under the word money ; but 
Lord Langclale observed that the [words “ whatever remains of 
money ” must signify a remainder at some time, or aftor some 
operation upon tho sum of which tho remainder was contemplated. 

"Was it to be tho sum existing at tho dato.of tho will, or tho re- 
mainder of that sum, or of any subsequent sum which might 
exist at the death of the testatrix, or after payment of her debts 
and legacies P There was no intimation that she intended tho 
money (literally so called) to be first applied in payment of debts 
and legacies ; and no reason could bo given why tho Court was 
to apply it first, or to make an apportionment for tho purposo 
of wholly or partially defeating what scorned to bo tho intention 
of the testatrix. And lie decided that the stock in question passed 
by the will (/). 

But the inference to be drawn from tho charge of debts is not Not if there 
conclusive; since tho testator may have intended so to charge l^dauMy ,Ict 
the specific gift of “ money ” (m) : # and therefore if the will coil- 
tains a distinct residuary clause, or otherwise gives ovidonco that 
the word is used in its strict sonse, the enlarged construction is 
inadmissible notwithstanding the charge. Thus, in Willis v. 

Uc) 2 Keo. 14. & J. 426, 436. These cases appear to 

[(/) See also Lynn v. Kenidge, West’s overrule Gomlen v. Dot Unity 1 My. & 

Ca. t. Hardwicks, 172, (a strong caso, K. 66. 

as there was there a general residuary (m) Per Leach, M. B., Collier v. 
bequest) ; Lowe v. Thomas, 6 D. M. & Squire , 3 Buss. 476. 

Gk 319 ; Langdale v. Whitfield, 4 K. 

3 d 2 
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chapter xxm. [Plaskett (^), whero a testatrix made her will as follows : “I first 
direct my funeral expenses to be paid, and the remainder of what 
monies I die possessed of to be equally divided between A. and B. 
I also give to the said A. all my wearing apparel, trinkets and all 
other property whatsoever and wheresoever that I may die pos- 
sessed of:” Lord Langdale , M. R., said that when a testator 
directed the payment of his funeral expenses, there was an in- 
ference that ho was referring to his general personal estate ; but 
that, having regard to the other parts of this will, he was pre- 
vented from giving to the word “ monies ” its extended meaning. 
Where there is The second class of cases indicated above is illustrated by 

to^lspoae of 1 Waite v. Coombcs ( 0 ), where a testator, after declaring himself 
wnal^state ^ es ^ rous ma king a settlement of his affairs, appointed A. and 
B. his " executors to take' and receive all monies that might be in 
his possession or due to. him at the time of his decease, and to 
prosecute for the recovery of tho same, if necessary, to be by them 
placed in the British funds or otherwise laid out ” upon security 
and held in trust : Sir J. Parker, V.-C.*, thought tho whole will 
pointed to a complete disposition of the personal estate, and that, 
at all events, a sum of oonsols passed under the word “ monies.” 
It was argued that the direction “ to place in the British funds” 
proved that tho testator could not havo meant to include the 
consols in tho bequest of “monios,” that direction being wholly 
inapplicable to them ; but the Y.-O. thought, that to consider 
that this direction destroyed the generality of the word “monies,” 
as applicable to tho stock, would be to take advantage of a slip 
of the tostator in wording his will, while his meaning was obvious ; 
that if he intended his executors to invest monies not then in- 
vested, 4 fortiori he must havo intended monies which he had 
himsolf invested to pass by the will, if the words were sufficient 
to carry thorn, as he (the Y.-O.) thought they were ( p ). 

Residue, in- And in Prichard v. Prichard (q), whero a testator appointed ah 

eluding lease* 

[(») 4* Beav. 208 ; and sco Williams v. Gosden v. J)otterill, 1 My. & K. 56, 
Williams , 8 Ch. D. 789 (gift of rcsidtlb wliich on this point is good law. If 
in will not cut down by gif t of * * money’ ’ the gift is specific such evidence is ad- 
in codicil) ; lie Mason's Will , 34 Beav. missible, Gallini v. Noble, 3 Mor. 691. 
494. Cf. Barrett v. While , 1 Jur. N. S. (p) But the mere fact of “ money” 
652, 24 L. J. Ch. 724 ; and consider being so disposed of, (e. g. to ono for 
Chapman v. Reynolds, 28 Beav. 221, lifo, with limitations over,) as to ne- 
espccially with reference to tho weight ccssitatc on investment, wul not suffice 

there attributed to the fact that the to extend the natural import of the 

testatrix liod no “money” in the strict word, Lowe v. Thomas , Kay, 369, 5 D. 

sense. M. & G. 315 ; Lamer v. Lamer , 3 

(o) 5 Do Gk & S. G76. As to the -Drew. 704; Williams v. Williams , 8 
weight aUowed to the fact that at the Ch. D. 789. 
time of his death the testator hod little (?) L. R., ’ll Eq. 232. 
besides the consols, qu. : and seq 
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[executor and declared that the income arising from his principal (mrrE&xzm. 
money should bo paid to his wife, while unmarried, for the sup- holds, held to 
port of herself and the education of his children, and at her death ^ 88 ,, as “ m0 " 
or marriage to be divided among them ;” it was held by Sir JR. ^ 

Matins , Y.-O., that the declared purpose of the gift showed that 
the whole personal estate was intended to pass, including lease* 
holds. 

Where the context shows that the testator means, by “ money,” 
his general personal estate, special words should be found to 
exclude any part of it (r). 

But if the context shows that the word is used in its strict Unless for- 
sense, it will not receive the more popular construction, merely cintoxt. by the 
on tho strength of oven an expressed intention to dispose of all 
the .estate.] Thus, in Om man net/ v. Butcher («), where a testator, 
after commencing his will in the following form : “ I, A. B., 
considering in what manner I should have my fortune disposed 
of, in case of my death, do make this my will :” — bequeathed 
numerous stock and a few money legacies ; and after disposing of 
some books and other specific articles, he directed tho remainder 
of his books, and his jewels, plate and household furniture to bo 
sold ; and* desired that his clothes and linen might bo divided 
between His servants : ho then gavo a small pecuniary legacy to 
his executors, and added, “ in case there is any money remaining, 

1 should wish it to be given in private charity.” Sir T. Plainer , 

M. It., was of opinion that tho concluding clause did not com- 
prehend the general residuo ; but was to be considered as applying 
to the residue of the produce of those articles which the testator 
had directed to be sold, after providing for the payments which 
were ordered to bo made. It will be seen that tho clause directing * 
tho sale and the clauso disposing, of tho “ money ” did not stand 
in immediate connection ; [and the M. 11. owned there was diffi- 
culty in knowing what tho testator meant : but ho relied on the 
circumstance, that, up to a certain extent, all the dispositions 
in the will were legacies of stock ; the testator therefore had 
distinguished where ho meant stock to bo the subject of his dis- 
position, and the context showed that in the clauso in question 
he was not adverting to the stock. To construo the word 
■ ‘ money ” to mean stock would bo to alter the words -of the will 
contrary to the context. 

The modes in which a testator may attach a particular mean- Other cases 

of the ex- 


[(r) See per Kinder sley *-0., Barrett Cli. 724.] 
y. White , 1 Jur. N. S. 652, 24 L. J. (*) T. & R. 260. 


tended use of 
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CHAPTER XXXII . 


“Money 9t 
enlarged to 
a qualified 
extent. 


[ing to the word “ money ” are, of course, various. In Glenden- 
ing v. Glendcning (/), a testator bequeathed to his wife “the 
interest of his money and the use of his goods (u) for her life:” 
at her death he gave various pecuniary legacies, “ and the. re- 
mainder of his property to bo equally divided between his 
brothers and sisters ; his wardrobe to be equally divided between 
his brothers:” Lord Langdalc , M. R., held that the wife was 
entitled to a life interest in the general residue .(consisting of 
money in the funds, a small sum of cash, and a few chattels), 
except tho wardrobe. “ He gives tho interest of the money, and 
tho use of his goods to his wife for life ; and at her death ho 
gives certain pecuniary legacies, and tho remainder of his pro- 
perty to his brothers and sisters. What is the time to which he 
here refers f I think that, looking at the structure of this will, 
it refers to the wife’s death.” 

. The word “ money ” may of course receive from tho context a 
meaning larger than that which properly belongs to it, but short 
of comprehending tho general residue. Thus, where a testator 
bequoathed stock specifically to ono for life, and afterwards left 
“ this money ” to 13. in trust to pay certain pprtions of the stock 
to 13. and others (not exhausting the stock), and gave “any 
surplus money ” to B. : it was held, that B. took tho undisposed 
of stook (a*).] 

So, in Hastings v. lime (y), whore a testator, after bequeathing 
certain specific and pecuniary legacies, directed A. and B. to 
“divide equally any monies which may remain to mg account 
after payment of the aforesaid sums and my debts.” It* appeared 
that the testator had certain accounts with his bankers and other 
persons ; and Sir L. Shadiccll , V.-C., held that tho boquest was 
confined to the balances owing .to the testator on these aocounts, 
and did not comprise tho general residue, observing that he was 
bound to give a moaning to the words “ to my account.” 

[And in Stooke v. Stooke (s), where a testator gave a house 
and 300/. of lawful money to his daughter .E., and “the remainder 
of all his moneys,” in whatever it may be — in bonds or consols 
or anything else, to his wifo. Sir J. Bomillg held that the wife 
took all sums secured by any species of security, including a life 
polioy, but not leaseholds, nor furniture, plate, &c. The M. R. 
said, “if a testator gives matters which are not money,. in the 


[(0 0 Beav. 324. See also Whateley (r) Newman v. Newman, 26 Beav. 
v. Spooner , 3 K. & J. 646. 218. J 

(«) No reliance appears to have been (y) 6 Sim. 67. 
placed by tho Court on this word. . [(c) 36 Beay. 396. 
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[ordinary acceptation of the term, and afterwards gives * all other 
my monies,’ ho applies that expression to things which are not 
strictly money, and consequently things not of that character 
pass under the gift. Thus, if a testator gives ‘ Whiteacre and 
all the rest of his money,’ he means all his property, for he treats 
Whiteacre as money ”• (a ) . So, any narrower term than “ money,” 
e. g.) “ my money in the S. bonds ” may comprehend more than 
would be signified by that expression alone, if it is given as the 
" remainder ” of something else, no -part of which was in tho 
S. bonds (b). Tho degree of comprehensiveness must in each 
case be decided by the context (c):] 

Other cases may be adduced, in which the general residuo of 
a testator’s personal estate has been held to pass under very 
informal words. As in Leighton v. Bailie (d), where a testatrix 
mado the following indorsement on one of hor testamentary 
papers : “ I think there will be something left after funeral ex- 
penses, &c. paid, to givo to W. 13,, now at school, towards 
equipping him to any profession.” 13y another testamentary 
paper she bequeathed the sum of 500/. to W. 13. It was held 
by Sir J. Leach , M. E., that under tho indorsed memorandum, 
W. 13. was the general residuary legatee. 

[Again, in Jlodghinson v. Barrow (c), a testator, having several 
children by different marriages, gave his real and personal estate 
to trustees, upon trusts that did not exhaust tho whole interest, 
but t{ confiding in them to fulfil any memorandum he might 
attach ” to his will : by a codicil, after reciting the settlement 
made-on his second marriage, “ he directed that whatever sums 
might come to the children of that marriage, or the children of 
his former marriage, with* the exception of such sums as might 
come in right of their respective mothers, that his trustees 
would take the whole of his real and personal property into their 
consideration, and have an estimate made” — “and his will was 
to divide to every child its duo share and proportion, also taking 
into consideration” monies received by tho children by way of 
advancement. Lord Cottcnham held, reversing tho decision of 

. [(«) Seo also Montaguy.Earlof Sand - be read as falsa demonstratio. 
ivich, 33 Bear. 324 ; and per Lord (<*) Longdate v. Whitfield } 4 K. & J. 
Eldon, Oaskell v. Harman, 11 Ves. 504. 436.] 

Tho word “ other,” or tho like, is tho (rf) 3 My. & K. 267 ; [seo Surtees v. 
essential word, Collins v. Collins , L. B., liopkinson , 18 L. J. Ch. 188; Wiggins 
12 Eq. 455. v. Wiggins , 2 Sim. N. S. 229 ; Du ha me l 

(b) Patrick v. Yeathcrd t 33 L. J., v. Ardovin. 2 Ves. 162. 

Ch. 286. “ In S. bonds” might hero (e) 2 Thill. 578.] 
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cBASTEBizm. [the V.-C., that the reversionary interest in the real and personal 
property passed by the codicil. 

And in Re Bassett’s Estate (/), where legacies wore given, and 
the will then went on, “ after these legacies and my funeral ex- 
penses are paid, I leave to my sister A. without any power or 
control of her husband; in case of her death to be equally 
divided amongst hor children or grand-children : ” it was held 
that this was a good gift of tho residue.] 

(/) L. K., 14 13.x. H. 
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CHAPTER XXIV. 

FORCE AND EXTENT OF PARTICULAR WORDS OF DESCRIPTION. 


The most comprehensive words of description applicable to real 
estate are tenements and hereditaments ; as they include every 
species of realty, as well corporeal as incorporeal (a). 

The word “ lands ” is not equally extensive ; for though, 
generally, it includes as well the surface of the ground as every 
thing that is on and under it, as houses and other buildings (/>), 
mines, &c., yet it seems that the term will not, proprio vigore, 
comprehend incorporeal hereditaments, as advowsons, tithes, &c., 
unless there is no other real estate to satisfy the words of the 
devise (a circumstance, however, which in regard to wills made 
or republished since 1837, would be immaterial). Thus, it seems 
that if a man deviso all his lands in A. and ho has no other real 
estate there than tithes, they will pass- (c ) . So if ho devises a 
certain manor, and has only a fee farm rent issuing out of it, 
such rent, will pass (d). 

Rut though a deviso of lands will, unaided by the context, 
carry houses (c), or rather the land on which the houses are built; 
yet of courso tjiis docs not hold where the testator evidently uses 
the term in contradistinction to house. 

As where (/) A. having a messuage at L. and a messuago and 
lands at W. demised his house at L. with all other his lands, 
meadows, pastures, with their appurtenances, lying in W., the 
house at W. was held not to pass. 

The observation is equally applicable to other words of .do* 
scription, any of which may bo diverted from their ordinary 
signification, by being placed in contrast or opposition to 
others (g). 

[(«) Go. Lit. 6 a, 19 b, 20 a, 154 a.] H. L. Ca. 375, per cur. 

(b) Ewer v. Heydon , Moore, 359, pi. (e) Go. Lit. 4 a.] 

491. (/) Hej/don'e Will , 2 And. 123; 

(e) See Hitch v. ’Sanders, Styles, 201. Cro. El. 476, 658 ( Ewer v. Hey don). 

(d) Inchley v. liobineon , 2 Leon. 41, (y) Seo Hockley v. Mawbcy , 1 Ves. 

pi. 57. [That a rent-charge or rent- jun. 143; and Doe d. Myall v. Bell, 8 
seek Will not generally pass by devise T. R. 579, stated post, 
of “lands,” see West v. Lawday, 11 
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and heredita- 
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clude wliat. 
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chattee xxiv. The word premises properly denotes that which is before men- 
** Premises. M tioned, and in this view, its comprehensiveness is’of course mea- 
sured by that of the expression to which it refers (A). Thus (i), 
where a testator devised a certain messuage and tho furniture in 
it to A. for life, and after A.’s deceaso, gave the said messuage 
and premises to 13., the latter dovise was held to carry tho furni- 
ture as well as tho* messuage to B., on tho ground that the word 
premises included all that wont beforo. [But the word is vulgarly 
used, without reference to what is before mentioned, in tho general 
sense of houses, land and tho like ; and it was said by Wilde , 
C. J. (A*), that a gift of premises at A. would pass land there.] 
“Messuage” The word messuage has been variously construed; sometimes 
la^garaeia," a greater and sometimes a less* degree of comprehensiveness 
and orchard, having been attributed to it. 

In an early caso (/) it is laid down, that the grant of a mes- 
suage did not include a garden, but was confined to tho house, 
“ and the circuit thereof,’’ and it was thought that the words 
“ messuago or tenement ” must receive the same construction, 
the word “ tonement ” being in such case used as synonymous 
with messuago ; it was said, however, that it would have been 
otherwise if the expression had been messuago awl tenement: 
indeed, one of the Judges {Weston) expressed an opinion, that a 
garden would pass by tho name of a messuage or tenement, if 
they had been held together ; [and in Carden v. Tuck.{m), a de- 
vise of a messuage was held to include tho garden as well as the 
curtilago {n), tho garden being, as was said, as well for necessity 
os pleasure. So, in Smith v. Martin (a), it was held that a 

(A) Doe d. Biddulphv. Minkin, lEast, not to bo understood to mean to con- 
456. This doctrine was advanced in line the devise in question to that pro* 
the judgment, and is indeed unques- perty. If the devise were not so 
tionable; but the case did not turn restrained, there? were other words 
precisely on the question. A. devised sufficient to carry the reversion in dis- 
a messuage or tenement, lands, build- pute, without calling in aid the word 
ings und premises, then in his own firemises. 

possession, and all other his real estate (0 Sanford v. Irby, [4 L. J. Ch. 0. S. 
whatsoever, to his wife for life. And 23,] cor. Lord Gifford, M. E. ; [see Doe 
after her decease, ho devised the said d. Bailey y. Sloggett , 6 Exch. 107. 
messuage or tenements, buildings, lands (A) Doe d. Jleming v. Willetts , 7 C. 
and premises, to his son W. in fee. Tho B. 709; and see Boss v. Veal, 1 Jur. 
question was, whether the devise to N. S. 751 ; Lethbridge v. Lethbridge , 
W. included all that was given to tho 3 D. F. & J. 523 ; Jtibon v. Hibon, 32 
wife, or only the premises in his own L. J. Oh. 374, 9 Jur. N. S. 511.] 
occupation ; and it was 'held, that it (l) Moore, 24, pi. 82, [Dal. 29. 

included all. Tho point, therefore, (m) Cro. El. 89, 3 Leon. 214, pi. 

was not so much, whether the word 283 (Chard v. Tuck). 

“ premises ” included the whole ante- (») As to what is a curtilage, see 
cedent subject, as whether the testator, Mar son v. London , Chatham and Dover 
having used precisely tho same words • Bail. Co ., L. B., 6 3Jq. 101. 
as those by which he had described the (o) 2 Saund. 400; sec also Hill v. 
property m his own occupation, was* . Grange , Flowd. 170 a ; Bettisworth's 
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[garden might bo said to be parcel of a house, and by that namo 
would pass in a conveyance.] 

In Ilearn v. Allen (p), two acres of land [occupied with tho 
•messuage, but distant four miles from it,] were held not to pass 
under a devise of a mossuago cum pertinentiis. On the other 
hand, in Gulliver d. Jefferies v. Pof/ntz (q), two closes of meadow 
and six acres of arable land were held to pass under a devise of 
“ three messuages, with all houses, bams, stables, stalls, &c., that 
stand upon or belong to tho said messuages.” The property 
had, it seems, been conveyed to tho testator by the description 
of w a messuage or tenement with tho appurtenances ; ” but it is 
clear, that oxtrinsic evidence of this nature was inadmissible to 
enlarge the established import of the words of the deviso (/•). 
The influence which this circumstance appears to have had in the 
determination certainly weakens its authority, and it is probable 
that tho same construction would not now bo adopted. At this 
day, indeed, the distinction suggested in tho early cases («) be- 
tween messuage and house , in regard to the greater comprehen- 
siveness of the former, is not to be relied on (t ) ; and it is clear, 
that even the -word messuage would not now be held to carry 
land beyond a homestead or orchard, though contiguous to, or 
enjoyed with it (n). 

In Doe d. Clements v. Collins (p), it was held, that under a 
devise of " the house I live in and garden,” stables and a yard, 
which wefo in a ring, fence that inclosed the whole, and a coal 
pen which was on tho opposite side of the road near the house, 
and both which were in the testator’s own occupation, were in- 
cluded. Tho coal pen was used in his trade, as well as for tho 


[w, 2 Rep. 32 a. It has been held that 
“ house” in s. 92 of dtho L. C< Act in- 
cludes aU that Would puss by the grant 
of a “house” — includes therefore a 
garden, though partly used for trado 
purposes, Salterv. Metropolitan Hail, Co ., 
L. R., 9 Eq. 432 (nursery garden), but 
not if wholly so used, Falhicrv. Somerset 
and Dorset Bail. 6b., L. R., 10 Eq. 458 
(market garden) . See also Grosvcnor v. 
Hampstead Junction Bail. Co., 1 Do Q. 
& J. 446*; Fergusson v. Brighton Bail. 
Co . | 33 Beav. 105, aff. 33 L. J. Ch. 29 ; 
Steele v. Midland Bail. 6b., L. R., 1 Ch. 
275 ; Richards v. Swansea Improvement 
Com., 9 tin. D. 425.] 

(p) Gro. Car. 57 ; S. C. Litt. Rep. 
5, nom. Kene v. Allen. 

(q) 2 W. Bl. 726, 3 Wils. 141. 

(r) Doe d. Brown y. Brown , 11 East, 
441, ante, p. 417. 


(.v) Thomas v. lane, 2 Ch. Ca. 2G, 
Keilw. 57, where it is said that mes- 
suage extends to the curtilage, though 
. not to the garden ; but that domus com- 
prises only buildings. 

(1) See Mr. Justice Ashurst f s judg- 
ment in Doe d. Clements v. Collins, 2 
T. R. 602 ; [and Co. Lit. 5 b, where 
Lord Coke says, “ By tho grant of a 
messuage or house, nmsuagium, the 
orchard, garden and curtilage do pass ; 
and so an acre or more may pass by the 
namo of a house.” See also King y. 
Wycombe Bail. Co., 28 Beav. 104.] 

(») See Boe d. Walker v. Walker, 3 
B. & P. 375 ; also Shepp. Touchst. 94. 

(r) 2 T. R. 498; [Ashttrst, J., seems 
to treat the case as if the word “ap- 
purtenances” had been in tho will,*ib. 

E . 602. See observations on the caso 
y Tamer, L. J., L. R., 1 Ch. 291.] 
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CHAPTER XXTV. 


Case in -which 
“house” was 
held to in- 
clude land. 


Direction to 
erect mansion 
house held to 
include 
formation of 
suitable 
grounds. 


“House,” 

’ “cottage,” 
what amounts 
to. 


purposes of his family. It was admitted, that the question os to 
the coal pen was doubtful ; but, considering that it was in the 
testator’s own occupation, was used by him partly for domestic 
purposes, and was annexed to no other tenement, the Court 
thought it passed. 

There is indeed a case (x), in which a dovise of the testator’s 
house at C. was held to include land ; on tho ground, it should 
seem, that the doviseo was directed to be at the charge of house- 
keeping, servants’ wages and coach-horses, to the number that 
the testator had maintained ; and it appearing that he had a 
small pieco of land, which he had employed to raise hay and 
com for the house, and which was ploughed with the coach- 
horses^). Tho Court, therefore; thought that as everything 
was to be earned on as it was in his lifetime, and tho same stylo 
of living observed, the lands, the profits whereof had been used 
to be applied to the maintenance of tho house, should continue 
to bo so applied. 

However strong these circumstances may be as affording con- 
jecture, they seem not to amount to that species of evidence 
on which to found a judicial exposition of the testator’s inten- 
tion (c). [“ House ” will include whatever is necessary for tho 

convenient occupation of it, but not all that the occupier finds 
it convenient .to occupy with it (a). 

But where a testator directed his trustees to erect a mansion 
house, and suitable offices fit for the residonco of the owner of 
his estates (which were worth about 15,000/. per annum), on 
some convenient spot, the question being whether this will 
authorised the formation of a garden and pleasure grounds; Sir. 
L. Shadtcellj V.-C., said that, knowing something, as he did/ of 
what the residence of a country gentleman ougjit to be, it would 
bo the grossest of all possible absurdities if it were to be held 
that a bare mansion house and offices, erected out of a muddy 
field, should be considered a fit residence for the owner of sucK 
on estate. And he thought there must of necessity be accom- 
modation in the way of pleasure grounds, and a pretty approach 
in which every English eye took a delight (5). 

So much for the comprehensiveness of the word house. The 
converse question is, what kind of tenement will satisfy this and 

(#) Elaehhom v. Edgley , 1 P. W. 600, clause. 

2 Eq. Ca. Ab. 324, pi. 27. (s) See 2 B. & P. 308. 

(y) The Court assumed that there wab Rtf) Steele y. Midland Hail, Co., L. B., 

a direction that the horses should con- 1 Ch. 276. 

tinu&to plough the lands ; but the wiU, (6) Lombe v. Stoughton, 18 L. J. Ch. 

as stated hi the report, contains no such 400. 
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[other similar terms. In Doe d. Hubbard v. Hubbard (c), it was chapter xxiv. 
held, that the word “ cottage 99 (definod by Lord Coke (d) to bo 
a littlo house without land to it) was satisfied by a tenement 
partitioned off from a larger cottage and having a soparate 
entrance, though not including an upper room under the samo 
roo’f.] 

It has been sometimes a quostion what will pass under tlio “Appurtc- 
denomination of appurtenance* to a messuage or house. [Strictly nftllces * 
speaking, land cannot be appurtenant to a house (e) or to other 
land (/). 13ut in Iioochcr v. Samford (r/), where a testator devised 
" the tenement with the appurtenances in which II. B. dwelleth 
in Ebley,” it was held, that lands that had been held at one 
rent with the house sixty years passed, though not strictly ap- 
purtenant.] And in Doe d. Lempriere v. Martin (A), a devise of 
the testator’s copyhold messuage, with all outhousos, gardens, 
and appurtenances to the same bolonging, situato at F., and 
then in his own possession, was hold to include a small piece of 
land, being the site of several cottages pulled down by the 
testator, who had laid the ground open to his court yard, and 
then occupied it with tlio house, though his estate in the two 
was different. 

But in a subsequent caso (/), a direction by the testator that Gardens, &c. 
his steward should onjoy his mansion-house with the appuric- appur- 
nanccs , for one year after his death, was held to extend to tonanccs” to 
orchards, but not to fifty or* sixty acres of land, which the tes- 
tator had kept in his own hands with the house. .And this 
construction was corroborated by tho fact of thoro being, in 
another part of the same will, a doviso of this property “ with 
the lands and grounds,” also “with the appurtenances,” showing 
that the testator had tho distinction in viow. Eyre, 0. J\, said 
if this had not been so, and if they had found a house situatod 
in a park, which had been always occupied with it, being, as it 
were, an integral part of the thing, it might have proved the 
intention of tho testator to pass the whole together. 

This would be carrying tho construction of the word very far ; 

[and seems to have been put only for the sake of argument]. 

1-5 Q. B. 227. (/) Co. Lit. 121 b; 8 B. & Cr. 

J Co. Lit. 56 b. “A cottage is a 141 ; 6 Bing. 161. 

dwelling-house,” JJoew. Sol heron, (//) Cro. El. 113.] 

2 B. & Ad. 638. (h) 2 W. Bl. 1148; but see Jleam V. 

(e) Plowd. 169a, 170. A fortiori if Allen, Cro. Car. 67, 708. 

(me be freehold, the other copyhold, (i) Muck d. Whatley v. Xurton , 1 B. 

Yates y. Clincard, Cro. El. 704. & P. 53 ; see also Harwood v. Higham , 

Godb. 40. 
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It is not to be doubted, that whatever is neoessary to the com- 
modious enjoyment of the house will in general pass under the 
word “appurtenanoes” (A-) ; & fortiori, if then aotually enjoyed 
with it by the person-in whose occupation the house is described 
to bo ; though in some of the cases more weight has been given 
to this oircumstanco than it seems fairly entitled to. It is not 
likely that at this day the word would be carried beyond its 
ordinary acceptation. [It has a definite meaning, and though 
it may be enlarged by the context, the burden of proof lies on 
those who so contend (/). 

There is, howover, a difference between the dovise of a houso 
and the appurtenances , and of a houso with the lands appertaining 
thereto . It is dear, that by the latter expression some lands ore 
intended, and therefore the primary sense of the word apper- 
taining is excluded. Thus in Ilill v. Grange (m), it was held 
that tho demise of a messuage, “ with all lands appertaining 
thereto,” comprised all lands usually occupied with or lying near 
to the messuage ; for when “ appertaining” was placed with tho 
said other words, it’ could not bo taken in any other sense, and 
therefore it should there be taken, not according to tho true 
definition of it, because that did not stand with tho matter, but 
in such senso as tho party intended it. And in Ilearn v. 
Allen (»), tho Court, whilo holding that tho lands there in disputo 
were not included by the term “cum pertinentiis,” said it 
would have been otherwise if it had been “cum terris perti- 
nentibus.”] 

Tho construction of tho words “ thereunto belonging,” which 
are not words of art (0), has often oome under discussion. 

Thus, in Onglvy v. Chambers (/;), where a testator devised tho 


(/•) See Nicholas v. Chamberlain , Cro. 
Jac. 121; JCobson v. Blackburn, 1 My. 
& K. 671 ; [for this purpose, however, 
tlio word is generally unnecessary, 
Steele v. Midland Hail . Co ., L. R., 1 
Ch. 275. 


(1) Seo'bcc. Evans v. Angell , 20 Bcav. 
202; Lister v. Pickford , 34 Bcav. 570 
(in both of which “appurtenances” was 
construed strictly) ; Smith v. Bid gw ay, 
L. R., 1 1$*. 46, 331 ; also per Parke, B., 
Fheymf v. Vicary, 16 M. & W. 494. 
tin) Flowd. 170 a. 

(«) Cro. Car. 57, ante, p.. 7 79; see also 
Cannings v. Lake, Cro. Car. 168; J/iy- 
Aan. Y- Beker 9 Cro. EL 16, per Ander - 

80H ( o )'vcf'‘ Pollock, C. B., Maitland v. 

(p) 8 J. B! Moo. 665, 1 Bing. 483 ; 


see also Poe v. ffqltom, 5 Nev. & M. 391, 
4 Ad. & Ell. 76 ; [7 lodenham v. Pritchard, 
1 B. & Cr. 350 (‘ 1 lands thereto belonging 
as now enjoyed by mo”) ; with which 
cf. Holden v. Bastard, L. R., 1 Q. B. 
156, whero a discontinuous easement 
over other property of the testator was 
held not to pass by devise of a cottage 
as now in the occupation of A. In 
Marshall v. Hopkins, 15 East, 309, a 
house and nineteen acres of land, all 
held by the testator under one title, and 
which at a former period of his owner- 
ship hod been, but at tho date of the 
will were not, in one and the same oc- 
cupation, were held to pass by a devise 
of “ all that my messuage, dwelling- 
house or tenement, with all kmds, here- 
ditaments and appurtenances thoretor 
belonging.”] 
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rectory or' parsonage of Minster, with the messuages, lands, 
tenements, tithes, hereditaments and all and singular other the 
premises thereunto belonging , with the appurtenances; it was 
held that, by the effect of these words, tho- devise operated on 
certain lands which had been purchased by tho owners of tho 
reotoiy between tho years 1607 and 1632, and had been since 
uninterruptedly occupied with it, and had been in various leases 
dosoribod as belonging to the rectory ; for though not, strictly 
speaking, appurtenant to the rectory, they had become, by unity 
of title and concurrent occupation, joined to tho rootory, and 
might be taken in popular acceptation as belonging thereto. 
Lord Gifford , 0. J., referred to several old cases and text books 
in which it was laid down that lands, which had been occupied 
with a house for ton or twolvo or oven five or six years, might 
pass as parcel of or as belonging to such house. 

So, in Doc d. Gore v. Langton ( q), whero a testator, in 1801, 
devised all his “ manor or reputed manor of Barrow Minchin, 
in the county of Somerset, together with the mansion-houso, 
called Barrow Court, thereto belonging, and thfc park ; and also 
all and singular his freehold messuages, lands, tenements and 
hereditaments thereunto belonging, situate in the parish of Barrow 
Minchin and Barrow Gurney,” to certain uses. Tho testator 
gave to his executors all arrears of rent which should bo duo 
from any tenant or tenants of his estate in the parish of Barrow , 
upon trust to lay out the samo in repairing tho farm-houses and 
buildings appurtenant thereto, and in draining the lands. Tho 
testator also charged two small annuities on his estate at Barrow . 
The question was, whether the devise comprised a farm, which 
had been purchased by tho testator in 1800, and which was 
situate in the .pafisk of Barrow Minchin and Barrow .Gurney, 
and adjoined to and was in some parts intermixed with the ancient 
Barrow estate. Lord Tenterden , C. J., considered that the words 
“thereunto belonging” wero to bo referred to tho manor, and not 
to the park. Those words are, he observed, in common speech,' 
*of different import, according to the subject of which they are 
spoken. If we speak of a farm or a field with reference to the 
ownership, wo say it belongs to such a one, meaning thereby 
that it is the property of that person (r) ; if with reference to any 
estate of a particular name, we say it belongs to such an estate, 

(q) 2 B. & Ad. 680. held to pass stables occupied with the 

[(*■) In Kennedy v. Kelly, 28 Beav. house by the testator though under a 
223, a bequest of the lease of a house different title. 0 

with all buildings belonging to me was 
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as to the Britton Ferry estate, meaning that it is paroel of that 
estate ; if with reference to its locality, we say it belongs to such 
a parish or township, meaning that it is situate in and a part of 
that parish or township ; qnd so with reference to a manor, we 
say it belongs to such a manor, meaning that it is situate in or 
part of that manor, in the ordinary and popular sense of the 
word “ part,” and not in the strictly logoi sense, as part of the 
demesnes of the manor, or as holden of the manor or of the lord 
thereof. lie advertod to tho fact (which had been proved in 
evidence), that the gamekeeper of tho manor had, both before 
and after the purohase of tlio lands in question, been in the habit 
of shooting over them. Having regard to this circumstance, 
(which lie considered important, as showing that the lands be- 
longed to the manor in the popular sense to which ho had alluded,) 
and having regard also to tho circumstance, that the bequest of 1 
the rents in arrear to be expended in repairing and improving 
any part of the estate, and the charge of the annuities, would 
clearly comprise tho lands in question, (which the testator could 
not intend to be united to tho rest of the property for some pur- 
poses, and not for all,) the Court came to tho conclusion that the 
farm in question passed. 

[In Josh v. Josh (s), the question was what passed by the 
description of “the piece of land adjoining” a house and premises 
previously described ; whether it comprised several contiguous 
fields, each one situated boy on d the otlior, and forming with the 
house and premises the whole of the testator’s real property, or 
was limited to tho singlo field next to the house and premises : 
and it was hold to comprise tho whole. Cockburn , C. J., observed 
that the testator did not say tho piece of my land, but simply the 
piece of land; and that tho words “thereto adjoining” were as 
consistent with the larger construction as with the other ; for the 
whole of the land was in the strictest sense adjoining, for it was 
all contiguous.] 

Tho word farm is construed according to its obvious meaning, 
[os including houses, lands and tenements (« t)> of every tenure (it). * 

In determining what property is comprehended in the terms 
used to describe the subject of devise, frequont recourse is had 
to two rules of construction, one of which is expressed by tho 
maxim “Falsa demonstratio non nocet cum de corpore constat,”' 
the other by the maxim “ Non accipi debent verba in demon- 
strationem falsam quoe eompetunt in limitationem veram.” 

J(«) 6 C.B. NT.B. 454. (u) Dot d. Belasyse v% Lucan , 9 East, 

(0 Co. Lit. 6 a. 448. 
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[The first rule means that where the description is made up of 
more than one part, and one part is true, but the other false, 
there, if the part which is true describe the subject with sufficient 
legal certainty, the untrue part will be rejected and will not 
vitiate the devise. ' “ The characteristic of casos within the rulo 
is, that the description, so far as it is false, applies to no subject 
at all, and, so far as it is true, applies to one only ” (a?). Thus, 
in Day v. Trig (y), whero one devised “ all his freehold houses in 
Aldersgate-street, London,” having in fact only leasehold houses 
there, it was held that the word “ freehold ” should rather be 
rejected than the will be wholly void, and that the leasehold 
houses should pass. 

So, in Blague v. Gold (s), whero a testator, having two houses 
in A., one called “ The Comer House,” in the tenure of 1). and 
N., the other adjoining thereto and in the tenure of II., devised 
“ his house called ‘ The Comer IIouso 9 in A., in the tenure of 13. 
and H. :” the testator having no house in the joint tenure of 
B. and H., it was held that the description by tenuro was mere 
surplusage and might be rejected. 

Again, in Doe d. Dunning v. Lord Cramtoun (a), where a 
testator recited that one part of his freehold lands, namely, those 
lands which he held in the parishes of A., B. and C., wero held 
for a considerable period of time by his father’s ancestors in the 
male lino, bearing the namo and arms of ])., as hereditary pro- 
prietors of the same ; he therefore devised “ the freehold lands, 
which he hold in the throe parishes aforesaid,” to M. The tes- 
tator had lands in each of the threo parishes named, answering 
to the given description in every respoct except that in the 
parishes of B. and C. there were leaseholds only. Upon the 
principle stated above, the Court of Exchequer held that the 
leaseholds passed by the will. 

In the application, however, of the principle contained in this 
rule, the Courts have not confined themselves to cases which are 
strictly within its terms. It is often found, on a disclosure of the 
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Ux) Vet Alder son f B Morrell v. Fisher, 
4 Exch. 591 ; see also Wigram, Wills, 
pi. 67. 

(//) 1 P. W. 286: and seo Cox v. 
Bennett , L. XL, 6 Eq. 422. 

(z) Cro. Car. 447, 473. 

(a) 7 M. & Weis. 1 ; see also Wrtby 
v. Welby, 2 V. & B. 187; Venn d. Wil- 
kins v. Kcmeys, 9 East, 366; Vicars 
Choral of Lichfield v. Eyres , Sir W. Jo. 
436, Cro. Car. 546, 2 Boll. Ab. 52, pi. 

J. — VOL. I. 


26. So in England v. Downs , 2 Beav. 
523, 536, where there was an assign- 
ment of all the household goods, and 
all other the effects of the assignor, the 
X>articulars whereof were stated to be 
set forth in an inventory thereunto an- 
nexed, and thcro was in fact no inven- 
tory, it was held, the deed was not void 
for .want of it, and that the chattels 
might be ascertained aliunde. See also 
Whateley v. Spooner , 3 K. & J. 542. 

3 E 
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oiiapteh x xiv. [facts of the oose, that of two particulars of which the description 
Question is composed, each separately finds some corresponding subject, 
tiie°deSp-° f ^ut] the one is applicable to a larger portion of the testator’s 
tion are not property than the other, thereby raising the question whether 
oo - ox tensive . ^ moro lifted term be restrictive of the other, [or expressive 
only of a suggestion or affirmation. It is a mere question of 
construction ; for it is clear that, if tho answer be that the more 
limited term is merely suggestive or affirmative, it will bo dis- 
regarded in dociding upon tho quantity to be considered as 
covored by the description. 

Limited term Now if the testator describe the subject of the devise as an 
^pertyLs° rC entire. subject, and in terms of sufficient certainty as his farm 
aiTentiro aS b Cft ^ C( ^ or house in a particular place, or his B. estate, or 
jeet; SU " tho like, then, although ho adds a clause to the effect that the 
farm, house or estate is in the occupation of a particular tenant, 
or is situate in a particular county, and it turns out that such 
clauso is true only of a part of the farm, or house, or estate, the 
entire subject may well pass, unrestricted by the additional 
clause, if such a construction be in accordance with tho general 
intent of the testator (ft).] 

—as “my Thus in Goodtitlc d. Radford v. Southern (c), where a testator 
41 m ‘ devised all that his farm, called Trogues Farm , situate in the parish 

of D., now in the occupation of A. C. The question was, whether 
two closes, part of Trogues Farm , but not in the occupation of 
A. 0., passed by this devise. It was held that the devise com- 
prehended tho whole of Trogues Farm, which was a plain and 
certain description, and was not affected by the defective de- 
scription of the occupation. 

So, in JDoicn v. Down (rf), where A. devised all his farm and 
lands, called CoWs-foot Farm, situate in or near ‘the parishes of 
D., W. and T., now on lease to Mary Field , at the yearly rent of 
150/. It was held that a close of seven acros, called William - 
spring, which was a part of CoWsfoot Farm, but was excepted 
out of Mary FiehVs lease, as well as out of a subsequent lease 
granted by the testator to another person, passed (e) ; tho* Court 

[(*) Seo per Lord Ellenborough , Poe of Claggett’s farm, upon evidence that 

d. Conollg v. Vernon , 5 East, 80.] this farm included Claggetts and Sieve- 

(<?) 1 M. k Sol. 299 ; see also Paul v. lands and a good deal tnore, sed qu. Qu. 
JViw/, 2 Burr. 10S9, 1 W. B1.255; [7F7ti£- also as to the exclusion of the wood 
field v. langdale, 1 Ch. D. 61, as to from Tickeridge.l 
“ Hookland” and “ Tickeridgo.” In (d) 1 J. B. Moo. 80, 7 Taunt. 343. 

tho same case it was held that a deviso \e) Tho farm consisted of about 172 

of a “messuage and lands called Clag- acres, 
getts andSievelauds’ * carried the whole 
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being of opinion that it was the intention of the testator to pass 
the whole of the form, and not that only which was in the occu- 
pation of Mary Field . 

But though a deviso of “ my form called A. in the occupation 
of B.” is not, under these circumstances, limited to that part of 
the form which is in the occupation of B., yet perhaps it does 
not follow that the same construction would be given to a devise 
of “ all my form in the occupation of B. called A.” In this 
case, the reference to the occupancy forms the primary sub- 
stantive port of the description, and the name is merely an ad- 
dition. Thus, in the early case of Woodden v. Osbourn (,/'), 
where A., having lands called Hayes Lands, which Extended 
into two vills, Cokefield and Cranfield , devised all his lands in 
Cokefield called Hayes Lands, to J. S., it seems to have been 
held that the part which was in Cranfield did not pass. Unless 
a reference to locality be more restrictive than a reference to 
occupation (g), this case seems to warrant the distinction sug- 
gested. [It is to bo observed, however, that Pojduim , 0 . J., 
and Gaudy and Yclvcrton , JJ., went on to say, that if tho 
words had been “ all his lands called Hayes Lands, in Cokefield” 
(thus reversing tho order,) nothing had passed but the land in 
Cokefield (It). And, on the other hand, a distinction for this 
purpose between a reference to locality and a reference to oc- 
cupation is discountenanced by tho caso of Doe d. Beach v. Earl 
of Jersey (i). 

Next, with regard to tho devise of a “ house,” it was decided 
in Chambcrlaine v. Turner (/*), where a testator devised “the 
house or tenement wherein W. N. dwelt, called tho White Swan, 
in Old-street,” and it appeared that W. N. occupied only tho 
entry or alley of tho said houso and threo upper rooms in tho 


(/) Cro. El. 674 ; S. C. nora. Tnltes- 
ham v. Roberts, Cro. Jac. 22 ; and Lord 
Ellenborouglfs judgment in lloe d. 
Conolly v. Vernon , 6 East, 78. The prin- 
cipal point in the caso in Croke seems to 
have been whether the Ilaycs Lands, 
being so restricted in the devise to J. S. , 
was subject to tho same restriction in a 
subsequent deviso of it as Hayes Lands 
generally ; and tho decision, of course, 
was in the affirmative. As to words of 
description being narrowedby tho effect 
of the general context, see Doe d. liar - 
ris v. Great hed, 8 East, 01. 

(a) See Doe d. Beach v. Earl of Jersey, 
IB. & Aid. 660, stated infra. 

[(A) In Stukeley v. Butler, Hob. 171, 

3 


it is said “it is vain to imagine one part 
before another: for though words can. 
neither bo written nor spoken at once, 
yet tho mind of the author comprehends 
them at once, which gives vitam ct iiio- 
dum to tho sentence seo also Doc v. 
Galloway , 6 B. & Ad. 50. 

(i) t B. & Aid. 650, 3 B. & Cr. 870. 

(A) Cro. Car. 129. The court seems 
to have treated the cose as if tho words 
had been ‘ 4n tho occupation of W. N: , ” 
which might perhaps bo restrictive, 
where tho terms actually used would 
not; see per Lord Itardwicke, 3 Atk. 9; 
see also Doe d. Hubbard v. Hubbard , 16 
Q. B. 227, per Erie , J., and Lord 
Campbell , C. J. 

2 


CHAPTER XXIV. 


Distinction 
where the re- 
ference to tho 
occupancy 
precedes that 
iothename(l). 


Whore subject 
of devise de- 
scribed as “a 
houso ’ 9 fol- 
lowed by 
terms .applica- 
ble to part 
only. 
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otafebe xxiv. [same, divers other persons occupying other parts, that the whole 
house passed (/). 

1 Estate.” An instance of the similar use and effect of the word “ estate” 
is presented by Doc d. Beach v. Earl of Jersey (m), where A. de- 
vised all that her “ Britton Ferry estate, with all the manors, 
advowsons, messuages, buildings, lands, tenements and heredita- 
ments thereunto belonging, and of which the same consists.” 
In a subsequent part of the will, after describing another estate, 
she added, “ which, as well as my B. F. estate, is situate, lying 
and being in the county of Glamorgan.” It turned out that 
part of the B. F. cstato was situate in the county of Brecon ; 
but it tfas found by special verdict that the whole had been 
known by Iho name of tho Britton Ferry estate for fifty years 
before the death of tho testatrix ; and it was held that the whole 
passed (w). 

and*? S 608 same principle is illustrated by Hardwick v. Hardwick (o), 

called ThoD.” where tho devise was of “the messuages, lands and premises 
called The Dyffrydd, situato in tho parish of If., now in the 
occupation of E. although part of “ Tho Dyffrydd ” was not 
in the parish of K., and other part was not in the occupation 
“ AH that of E., yet the whole was held to pass : and by Travers v. Bhui- 
acrihetTiii^the (p)> where a testator, having under his father’s will power 
will of A.” to appoint “ all that part of P.’s estate purchased by me, situato 
at P., consisting of ” six specified closes, appointed “ all that 
part of tho property comprised in my late father’s will as is 
therein described as that part of P.’s estate purchased by my 
father, situato at 1\, consisting of,” and then specifying four 
only of the six closes ; it was held that all six were well ap- 
pointed. The appointment was of a certain corpus or subject os 
described by tho father’s will, and representing* that description 
to be in certain specified terms ; one of the terms specified differed 
from the corresponding term of the description actually contained 
in the father’s will, and, not being needed for the ascertainment 
of the subject, was rejected as falsa demonstrate, 
r ^ ^® eren ^ construction, however, prevailed in Hall v. Fisher (q ) , 


Hall v. Father, 


[(/) See also He Midland Fail. Co., 34 
Bcav. 625, stated ante, p. 334 ; Hibon 
v. Hibon , 32 L. J. Ch. 374, 9 Jur. N. S. 
611 (“ house and premises”). 

(*») 1 B. & Aid. 550.] 

(n) Observe the agreement between 
the principle of these cases and that of 
those which are cited in connection with 
the subject of uncertainty, as illustra- 
tive of the rule that a false addition 


docs not vitiate a devise ; see also Loo 
v. Nichless, 4 Jur. 660. 

[(o) L. B., 16 Eq. 168, explaining 
Valley v. Lodds, L. B., 2 Eq. 819. 

( p ) 6 Ch. D. 436. See also Cun- 
ningham v. Fuller, 3 Gif. 37'j and cf. 
West v. lawday , 1 1 H. L. Ca. 376. 

(?) 1 Coll. 47. See also Emus* v. 
Smith , 2 De G. & S. 722, stated ante, 
p. 328, n. 
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[where a testator, by will dated 1841, devised “all fink freehold chaptebxxiv. 

farm called the Wick Farm, in Ileadington, containing 200 

aores or thereabouts, occupied by William Eeley as tenant 

thereof to me.” It appeared that the person from whom tho 

testator claimed the Wick Farm, which was all freehold, had 

sold a small portion of it, but had continued to occupy it as part 

of the Wick Farm, under a demise from the purchasers, and to 

treat it as such, and that the testator had let the whole to W. 

Eeley. There was therefore a sufficiently certain description, in 
accordance with the testator’s undoubted intention, and corre- 
sponding in every particular but tho word freehold with tho 
actual state of the property ; but Sir J. K. Bruce , Y.-C., said ho 
could not view the case as one of falsa demonstratio ; that if the 
word “freehold” had been omitted, the probability was, tho 
leasehold in question would have been hold to pass ; but that 
there was a subject here which properly answered tho descrip- 
tion given in the will. This case goes to show that words de- 
scriptive of tenure, and forming the primary part of the descrip- 
tion, are more restrictive than those which describe locality or 
occupation. But tho case has been questioned (/■).] 

As a subsequent reference to tho occupancy does not limit a Subsequent 
doviso of a farm by name to the lands so occupied, it is clear ocoupanoy 0 
that it would not, under such circumstances, enlarge a doviso devise" 
in which the occupancy extended to lands not included in tho 
name. Consequently, under a devise of “ my Troyim Farm, in 
tho occupation of A.,” lands of another farm in the occupation 
of A. would unquestionably not pass ; and this hypothesis 
agrees with tho principle of a class of decisions stated in tho 
sequel (a). 

[Parts of a description which, if the will contained no other Worth not 
devise than that to which they belong, would be rejected as falsa £* 

demonstratio, sometimes derive a restrictive force from another grevent tho 
dovise in the same will, with which they would otherwise stand contradiotory 
in contradiction. Thus, in Hhjliam v. Baker (t), where a testa- another * 
tor devised his farm called Wliitcacre, and tho lands to the same 
belonging, then in the tenure of W., to A., and devised his farm 
called Blackacre, and the lands to tho same belonging, to B. ; 
and it appeared that there were 100 acres of land belonging to 
Whiteacre, and no land belonging to Blackacre, but that tho 

« 

[(r) By Lord Sclbome , L. R., 16 Eq. (s) Sco Doe d. Tyrrell v. Lyford , 4 JM. 

177, who also (ib.) questions Xtone v. & fSel. 660 ; [Hall v. Fisher, 1 Coll. 47; 

Greening , 13 Sim. 390, which is shortly Doe d. Itenow v. Ashley , 10 Q. B. 6G3. 
stated ante, p. 676, n.] (() Cro. El. 16.] 
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chapter xxiv. [testator had let Whiteacre with 60 acres of the land belonging 
_____ ^ an ^ the remaining 40 acres with Blaokacre : it was clear 
that only so much of the land belonging to Whiteacre as was in 
the tenure of W. was devised to A. 

So, in] Press v. Parker (w), where a testator devised to A. his 
messuage in the parish of II., wherein he then lived, with the 
yard, back estate and premises thereunto belonging, part of 
which teas in his ( the testator's) own occupation , and other part 
whereof was in the occupation of 0. and M. ; and he devised to 
B. his front messuage in K. street, in the ‘parish of H. afore- 
Whcther rlc- said, with the appurtenances, then in the occupation of J?., with a 
thut wa^occu- right of way to the yard adjoining, and the use of the pump, 
P ^on y dc 10 ^ c *» * n *k 0 yard. The question was whether a coal-cellar passed 
scribed. ° to A. or B. It was within the range of the house devised to B., 
but was in the occupation of the testator, who had put up a par- 
tition between it and B.’s premises, the entrance being from his 
own house. It was held that the cellar, being in the testator’s 
occupation, passed to A. ; the intention, it was thought, being 
manifest to give to A. whatever was so occupied. [But Pest 9 0. J., 
said if the latter devise had stood alone, the words in the occupation 
of E. might have been deemed mere words of description.] 

In connection with the subject of the construction of words 
referring to occupancy, it may be here observed, that in Doc 
d. Tvmpleman v. Martin (.r), where a testator devised all his mes- 
suage, the Ark Cottage, gardens and lands at S., rented to 
Mrs. S., and others ; and it was attempted to confine the devise 
to a particular property at S., forming a distinct purchase made 
by the testator, of which Mrs. S. was tho principal occupant ; 
the doviso -was held to comprise all the land situate at S., by 
whomsoever rented, including a considerable farm, in the occu- 
pation of a tenant, not Mrs. S. ; the suggestion, that the testator 
could scarcely mean to describo a large property in such terms 
(omitting the name of the tenant), not being allowed to prevail 
against the clear import of the words of the will. 

It is to be observed that in the foregoing cases where terms of 
occupancy [or locality] were not allowed by reason of their in- 
applicability to particular portions of the subjeot to exclude them 
from the devise, those portions bore but a small proportion to the 
whole. [But in Whitfield v. Langdale (y), on erroneous statement 

(«) 10 J. B. Moo. 158, 2 Bing. 456. where” by reference to previously spo- 
(*) 4 B. & Ad. 770 ; [conf. Chester v. tilled places. 

Chester , 3 P. W. 65, where an attempt (y) 1 Ch. D. 61. 
was made to limit the sense of “ else- 
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[of the acreage os being “ by estimation 80 acres, more or less,” 
was not permitted to exclude any portion of the “form” devised, 
although the real quantity was 175 acres, and as to a small part 
of the disputed lands there was a mistake also made in the 
locality. 

But, secondly, if] the property is not described by a name com- 
prehending the whole (s), a different rule seems to prevail : [for 
it is a well-settled canon of construction,] that where a given 
subject is devised, and there are found two species of property, 
the one technically and precisely corresponding to the descrip- 
tion in the devise, and the other not so completely answering 
thereto, the latter will bo excluded ; though, had there been no 
other property on which the devise could have operated, it might 
have been held to comprise the less appropriate subject. 

As in Roe d. Ryall v. Bell (ft), where a testator devised all his 
copyhold estates situate at GL, which lie became entitled to on the 
decease of his father. The fact was, that on the death of his 
father, the testator hod taken possession of two copyhold estates 
at Gk ; one which his father had in his lifetime surrendered to 
him in fee, but of which he (tho father) had retained possession 
until his doath, and another which descended to tho testator as 
heir. It was held, that as the latter estate was sufficient to 
satisfy tho words, the former did not pass (b). 

Again, it has been held (c), that a devise of lands at W., in tho 
parish of 'C., “ which I purchased of S.” did not includo lands 
not at W., though purchased of S. in tho parish of 0. And in 
Roe d. Conolhj v. Vernon (d), a surrender to tho use of the testa- 


[(;) That this circumstance, however, 
is not absolutely essential, but that the 
Name result may fdllow from a prcciso 
description of tho property, either by 
the names of tho closes or by their 
metes and bounds, appears from Doe d. 
Smith v. Galloway , 5 B. & Ad. 43. 
E conv. a particular description of par- 
cels will restrict general terms, Griffiths 
v. reason , 9 Jur. 385; Maitland v. Mac- 
hitman, 1 H. & 0. 607.] 

(a) 8 T. R. 679; see also Wills v. 
Sayers, 4 Mad. 409 ; [Doe d. Gillard v. 
Gillard, 6 B. & Aid. 786 ; and see tho 
rule exemplified in cases treated of 
ante, p. 423; but see Doe d. Newton 
v. Taylor, 7 B. & 0. 384, whero a 
devise by A. of her moiety of aU her 
late father’s messuages, &o., situate, 
&c., was held to extend as well to lands 
which had been the property of tho 
father, and had been devised by him to 


a granddaughter, from whom they hud 
descended to the testatrix, as to those 
which hud descended t o her immediately 
from him. In this case, the terms used 
were equally applicable to both pro- 
perties. 

(b) See also Wilkinson v. Bcwickc , 1 
Eq. Rep. 12.] But a devise of lands, 
which tho testator had from timo to 
time “purchased,” has been held to 
apply to lands which lie had received 
in exchange, and not (as contended) 
to be confined to ’those which ho had 
bought with money ; the word “ pur- 
chase” admitting, it was considered, 
of application to what was purchased 
for money or lands, Doc d. Meyrick v. 
Meyrick , 1 Cr. & M. 820. 

(c) Doe d. Tyrrell v. Lyford, 4 M. & 
Sel. 550. 

(d) 5 East, 51. 
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though appli- 
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chafteb xxrv. tor’s will of all tho lands, &c., situate in certain specified places, 
which he held of the manor of W., being of the yearly rent to the 
lord in the whole of 4/. 10s. 8|tf., and compounded for, was held 
to he confined to copyholds compounded for, though the rent 
specified exceeded the amount of rent paid for the compounded 
copyholds, but did not correspond with the amount paid for the 
whole. 

So, in Doe d. Parkin v. Parkin (e) 9 where a testator, seised of 
a house and five acres of land in his own occupation, and of an 
inn and nine acres of land in the same place, not so occupied, 
devised all his messuages, tenements, lands, grounds, heredita- 
ments and premises situate at or in the township of A., in the 
parish of B., and then in his own occupation, with the appur- 
tenances, to certain uses, the Court held that these words were 
clearly restrictive, and, consequently, that the inn did not pass. 

In Pull in v. Pullin (/), a testator, reciting that he was seised 
in fee of divers freehold lands in tho parish of St. Mary, Isling- 
ton, and of certain copyholds within and holden of the manor of 
the Prebendary of Islington, and all which lands , 8fc. were sub- 
ject to a mortgage thereof made by him to I?, (minutely referring 
to the mortgage), gave and devised all his said freehold and 
copyhold lands and hereditaments ; it was held that twenty-ono 
acres of freehold land in Islington, not in mortgage to R., did not 
pass under this devise, but were included in a general devise in 
a subsequent part of -the will of the residue of his freeh'old, copy- 
hold and leasehold estate; the Court being of opinion that tho 
testator intended to confine tho former devise to the property in 
mortgage to 11. It seems that a contrary construction would 
have left the residuary clause nothing to operate upon ; but this 
circumstance was not relied on, and seems indeed entitled to 
little weight, as the clause ombracos copyholds as well as free- 
holds, and the testator had no copyholds except those in mort- 
gage. The testator’s expressions certainly indicated that he con- 
sidered the mortgage as extending over the whole subjeot devised. 

[And in Morrell v. Fisher (#), where a testator devised “all 
his leasehold farm-house, home-stead, lands and tenements at 
Headington, held under Magdalen College, Oxford, and then in 
the possession of T. B. as tenant to him,” it was contended, that 
two pieces of land at Headington, containing together twelve 

(e) 5 Taunt. 321 ; [doubted in White [(^) 4 Exch. 591 ; and see Homer v, 
v. Birch , 36 L. J. Ch. 174, sed qu.1 Homer , 8 Ch. D. 758 (land at Stock 

(/) 10 J. B. Moo. 464, 3 Bing. 47; Green), 
see also Wilson v. Mount, 3 Yes. 191. 
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[acres and being leasehold, held of the College, but not in the chaptkexxiv. 
possession of T. B., passed by this devise. But the Court of ” 
Exchequer were of a contrary opinion, there being other lands 
which fully answered the description.] 

This principle is applicable [to descriptions of property by its 
tenure, as freehold, copyhold or leasehold (h ) ; and generally to 
all terms of the description of property, personal («) os well as 
real, but it] has most frequently been applied to terms of local 
description. Thus, if a testator have property in, and property 
contiguous to a particular street, parish or county, it is clear that 
a devise of houses or buildings in that street, parish or county 
will carry the former to the exclusion of the latter (j). [So in Webber v. 
Webber v. Stanley (k), where a testatrix first charged her Welsh S£ “ uiC!/m 
estates with a sum of money as “ an addition to her Todworth 
estates thereinafter devised,” then gave her mansion-house at 
Tedworth, in the county of Hants, and all her manors, farms, 
lands, &c. in the county of Hants, devised to her by her 
husband (subject to the annuities charged thereon by his will), 
and all other her hereditaments in the county of Hants, “ all 
which hereditaments in the county of Hants were tliereinaftor 
described as her Tedworth estates,” to uses in strict settlement, 
and she subsequently referred to “ her said Tedworth estates 
it appeared that the husband, being owner of property in Hants 
and Wilts, together known as “the Tedworth Estate,” had 
devised to the testatrix all his estates at or near Tedworth, 
charged with certain annuities : it also appeared that there was 
only one manor in Hants, but several in Wilts, that some of tho 
forms of “the Tedworth Estate” lay partly in one coimty and 

[(//) Doe v. Brown , 11 East, 441; “ shares” in a company being 1 identical 

Qucnncll v. Turner, 13 Bcav. 240. But with “stock,” see now Morriee v. 
where besides a f£e simple estate in ouo Aylmer, L. R., 10 Ch. 148, 7 li. L. 
part and a leasehold interest in a second 717); May bevy v. Brooking , 7 D. M. & 
part of a block of buildings in A. street G-. 673; Sling shy v. Grainger, 7 II. L. 
and B. court, a testator hud in a third Ca. 273; Gi/liat v. Gil Hat, 28 Bcnv. 
part of the same block a leasehold in- 48 1 ; Ex parte Kirk , 5 Gh. D. 800.] 
terest in possession, and (subject to an (J) Sec Doe d. Browne v. Greening , 3 
intermediate reversionary term) tho M. & Sel. 171; \_Pog*on v. Thomas, 6 
ultimate reversion in fee ; and devised Bing. N. C. 337 ; Smith v. ltidgway , 
his “freehold messuages in A. street L. R., 1 Ex. 46, 331; Evans v. Angela 
and B. court;” it was held that every- 26 Beav. 202; Lister v. Bickford , 31 
thing passed in which he had the fee, Bcav. 676. But where a house, with 
and that as he hod the fee in the third the appurtenances, is described to be in 
part, although lie had another sort of a certain place, lands quasi appurtenant 
interest in it besides, yet it passed, to tho house may pass, though not in 
being sufficiently denoted as the thing that place, Boocher v. Stanford , Gro. El. 
intended, Mathew v. Mathew , L. R., 4 113; and sec Moser v. Platt , 14 Sim. 96. 

Eq. 278. ' (A') 16 C.B. N.S. 698, virtually over- 

(*) Jtidge v. Newton , 2 D. & War. ruling Stanley v. Stanley, 2 J. & H. 491, 

239 ; Qnennell v. Turner , 13 Beav. 240; on same will. 

Oakes v. Oakes , 9 Hare, 666 (but as to 
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CHAPTEB XXIV. 


“At, in or 
near,” how 
construed. 


Description 
applied to a 
subject not 
strictlyfalling 
within it, for 
want of a 
more appro- 
priate one. 


[partly in another, and that the charges thrown on the devised 
property were or might become out of all proportion to the value 
of the Hants property. It was held in C. P. that the words 
“ in the county of Hants” were not falsa demonstrate, but con- 
fined the devise to lands in that county. Erie, G. J., delivered 
judgment and “laid down the law with a dearness and authority 
which cannot be strengthened or added to ” (k) : there was a 
property which every part of the description fitted, and on which 
every word of it had full effect: if the testatrix had devised 
“ her Tedworth estates ” simply, that would have sufficed ; but 
that phrase was never used by he* without referring to the 
definition (her “said” Tedworth estates), which confined it to 
property in Hants. As to the word “ manors” (in the plural), 
it occurred only in a sweeping general clause; and as to the 
charges, a similar disproportion had been disregarded in Doe d. 
Templeman v. Martin (l) ; and such considerations could not 
outweigh the clear words of the devise.] 

So, in Doe d. Ashforth v. Bower (m), where a testator devised 
all his messuages, tenements or dwelling-houses, and buildings, 
situate at, in or near Snig Hill, in Sheffield, which he had lately 
purchased from the Duke of Norfolk. The testator had six 
houses at Sheffield, all purchased from the Duke, and comprised 
in one conveyance, four of which houses were distant about 
twenty yards from Snig Hill, and the remaining two about four 
hundred yards therefrom. The testator had redeemed the land 
tax for all the houses by one contract. It was held, that the 
devise did not comprise the two latter houses, part only of the 
description applying to them, and there being other houses to which 
the whole of the description did apply. 

But if the testator had no property in the stseet named,, a 
contiguous property may pass. Thus, in Doe d. Humphreys v. 
Bober t 8 («), where a testator devised all that his messuage or 
dwelling-house, with the appurtenances, situate in High-street, 
in the town of Holywell, wherein his mother inhabited, and 
nearly opposite to the White-horse inn, together with the shop 
adjoining the said messuage, and all and every his buildings- and 


[(A) Fer Willes, J., in Smithy. Ridg- stances, in favour of the greater com- 
uay, L. R., 1 Ex. 332. prehensiveness of the devise, 1 My. & 

(l) 4 B. & Ad. 771.] Cr. 391/j 

(in) 3 B. &Ad. 453. [See also Att» (n) 6 18, & Aid. 407; [Baddeleg v. 
t cater v. Att water, 18 Bcav. 330. The Gingell, 1 Exeh. 319; Goodright d .Lamb 

case of Newton v. Lucas , 6 Sim. 64, is v. Fears, 11 East, 58 ; Nightingatt v. 

generally cited in support of thelsame Smith, 1 Exch. 879; Doe d. Campion v. 

position; but the final decision was Carpenter, 16 Q. B. 181.] , 

given, under the particular circum- 
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hereditaments in the same street , to A. It appeared that the 
testator had only one house in High-street, and that was occu- 
pied by his mother ; but he had two cottages in a lane called 
Bakehouse-lane, behind the house, from wliich it was separated 
by a road wide enough to admit carriages ; but there was no 
thoroughfare in the lane, and the only entrance to it was out 
of High-street, under an arch a little below the testator’s house. 
It was hold that these cottages passed under the devise, the 
Court relying much on the fact that the testator had no other 
property which could answer to that port of the description; 
and there being, it was thought, a clear intention to pass some 
property in the street in addition to the house ; and as there 
was no access to them but from the stroot, it was considered that 
the cottages might, without much impropriety, bo described as 
situate in the street. 

It is observable, that if the cottages in question had not passed 
under this devise, there was a general clause which would havo 
comprised them, so that tho construction was not induced by an 
anxiety to avoid intestacy. 

It is clear however that where a testator having lands in a cer- 
tain county, devises all his estates in another county, in which ho 
has actually no property, the lands in the former county will not 
pass; though the result be (the will boing subject to tho old law) to 
suppose the testator to make a deviso wliich could have no effect (o) . 

And though a testator may show by tho context of his will, 
that he usos a local appellation in a peculiar and extraordinary 
sense, yet this hypothesis will not bo adopted upon slight and 
equivocal grounds. Thus, where (p) the devise was of a testa- 
tor’s lands, “ in Leverington,” and it appeared that there was 
-within the parish of* this name d district called Lcverington’s 
Parson’s Drove, for which a chapel of ease had long ago been 
endowed, and that the testator had lands in the parish which 
were within the chapelry, and lands in the parish which were 
not ; it was contended, that this deviso was to be confined to 
the lattor, on the ground that the testator had himself dis- 
tinguished the parish and the chapolry by describing himself to 
be “ of Leverington,” and one of his devisees as being of “ Lever- 
ington Parson’s Drove but the Court held, that the lands in 
the parish, whether in the chapelry or not, passed by the devise ; 

( 0 ) Miller v. Travers , 1 Moo. & Sc. Sim. 95.] 

342, [8 Bing. 244 ; Pogson v. Thomas , 6 ( p) Poe d. Edwards v. Johnson , 5 Nev. 

Bing. N. C. 337; Moser v. Platt , 14 & M. 281. 
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near M.” 


"Lunds at or 
within D.” 


Lord Denman observing, that though if the description of locality 
had been “ Leverington’s Parson’s Drove,” that would have been 
exclusive of every other part of the parish ; yet the use of the 
largor term did not exclude the less. 

[But in a case (q) where a man was seised of land in a vill and 
in two hamlets of the same vill, and devised all his lands being 
in the vill, and in one of the two hamlets by name, it was held 
that nothing of the land in the other hamlet should pass ; for 
tho naming of the one hamlet argued his intent fully.] 

In regard to proximity, it has been decided that a devise of 
estates, situate “ in or near Latchingdon, near Maldon,” did not 
include a close which was situate four or six miles from Latch- 
ingdon, and in the town of Maldon (>•). 

[Some minute but not unserviceable criticism was devoted to 
the words “ at or within” in Homer v. Homer (#), where, among 
other devises of distinct properties, one “in the parish of” A., 
another “ in the parish of” B., and a third “ in tho parish of” 

C. , a testator devised “ his manor of D., and all his messuages, 
tenements and lands at or within D. then in the occupation of 
J. S.” The testator had two forms, the greater part of which 
was in the parish (which was co-extcnsive with the manor) of 

D. , but a small part of each was in an adjoining parish, sepa- 
rated from the bulk, in the one case by a hedge, (which was 
close to tho church of D.,) in the other by a high road. It was 
held by Fry, J., that the outlying portions did not pass by tho 
devise. Tho true meaning of “ at,” when applied to a place 
which -might include a farm, was, in his opinion, “within,” i.e., 
in the present case within the pariah of D., and “ at or within” 
meant “ at,” that is to say, “ within.” But his decision was re- 
versed by the L. JJ., who held that I). meaut the place so called, 
not the parish of D. They thought it would bo an inaccuracy 
in language to speak of houses or lands “ at” a place tho bounds 
of which were at tha same time expressly or impliedly indicated, 
e.g., “at” a county, or “ at” a parish : but that “at” was the 
appropriate preposition when speaking of lands with reference 
to localities os to which no such bounds were indicated, e.g., “at” 
a town, or “ at” a village ; hence in the present case the proper 


[£?) Anon., 3 Dy. 2G1, pi. 27. In the 
piu-ish of Street were two vills, viz. 
Street and Walton ; by fine levied of 
"all his lands in Street,” land in 
Walton did not pass, Stock v. Fox, Cro. 
J ac. 1 20. Bat this is explained to havo 
been because tho law then took notice 


only of civil, not (unless named) of eccle- 
siastical, divisions, 4 Grui.Ditf. p. 265.] 
(#•) Doe d. Dell v. Pigott, 1 J. B. Moo. 
274, 7 Taunt. 552; see also Doe v 
Dower, 3 B. & Ad. 453. 

[(*) 8 Ch. D. 758. 



PARTICULAR WORDS OF DESCRIPTION. 


797 


[meaning of the words was at or within, not the parish, but a giiatteh xxiy. 
more indefinite district taking its name from the church of D. 

(there being in the parish no village, but only scattered houses) ; 
and that this was made plainer by the almost pointed absence 
from this particular devise of the word “ parish.” Thus “ at or 
within” meant “ whether at or within,” and each word had its 
proper meaning.] 

Sometimes the application of the principle in question is em- Effect whero 
barrassed by the circumstance, that tho terms of description, ^Hyof^no- 
though not applicable to any property of the testator, precisely jJ l lcr t Q 11 t ]^ or “ 
answer to the property of some other person. For instance, a ascription, 
testator having a manor, called North Dale, in A., devises his 
manor, called South Dale, in A. Now, supposing that there was 
in A. no manor of South Dale, the authorities would autliorizo 
the application of the devise to the manor of North Dale ; but if 
it should turn out that there was in A. a manor called South 
Dale, belonging to some other person, it might be contended 
that the testator conceived himself to have some devisablo in- 
terest in the manor of South Dale, and intended to devise that 
interest, or in respect of wills operating under tho present law, 
he might have contemplated tho subsequent acquisition of a de- 
visable interest in such manor. 

[A devise of tho rents and profits (/) or of tho income (u) of Deviso of 
lands passes the land itsolf both at law and in equity ; a rule, it 
is said, founded on the feudal law, according to which tho whole the land, 
beneficial interest in tho land consisted in tho right to take tho 
rents and profits (a?). And since the act 1 Yict. c. 20, such a devise 
carries tho fee simple (y) ; but before that act it carried no moro 
than an estate for life unless words of inheritance were added (s). 

But] where a*testator, seised or possessed of a reversion in fee or 41 Ground 
for years, to which rent was incident, devised or bequeathed his include rever- 
“ ground rent,” not only tho rent, but tho reversion would siou * 
pass (a ) ; os he was considered, when speaking of the ground 

[(£) Go. Lit. 4 b; Parker v. Plummer, terest, Humphrey v. Humphrey , 1 Sim. 

Cro. El. 190 ; South v. Alleine , 1 Salk. N. S. 536 ; Watkin s v. Weston, 32 Bcav. 

228; Doe d. Goldin v. Lakeman , 2 B. & 238, 3 D. J. & S. 431 (leaseholds) ; 

Ad. 42 ; Johnson v. Arnold ', 1 Vcs. 171 ; Buchanan v. Harrison, 8 Jur. N. S. 966, 

Baines v. Dixon, ib. 42. 31 L. J. Ch. 74 (indefinite gift of in- 

(u) Mannox v. Greener, L. R., 14 Eq. come cut down by context) ; Me Andrew's 

456. will, 27 Bcav. 608 (gift of intercut to 

lx) Per Lord Ch m anworth, Bltmn v. A., and if he dies without issuo, over). 

Bed, 2 D. M. & G. 781. (z) Hodson v. Ball, 14 Sim. 571, and 

(y) Plenty v. West, 6 C. B. 201 ; Man- sec Belt v. Mite he Ison, Belt’s Suppl. to 
nox v. Greener , L. R., 14 Eq. 466. So Vesey, sen. 227.] 
an indefinite bequest of tho income of (a) Kerry v. Derrick , Moore, 771, Cro. 
personal estate passes the absolute in- Jac. 104; Maundy v. Maundy, 2 Stra. 
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rent, to mean by that term all the reversionary interest, of which 
the rent was the immediate fruit. 

[A devise of rents and profits includes an advowson (b) ; and 
with it of course the right of presentation in case the living is 
vacant; unless the will devotes the “rents and profits” wholly 
to purposes which can he answered only by money or money’s 
worth, as the augmentation of poor livings (c), investment in 
lands (d), or the maintenance of children, and accumulation of 
surplus (e) ; in which case the right of presentation, not being 
the subject of profit, will rosult to the heir. If the living is full 
the future right of presentation may be sold for the purposes of 
the will, like any other fruit of property (/). 

A devise of the “ free use” (g), or of the “use and occupa- 
tion” (A) of land, passes an estate in -the land, and consequently 
a right to lot or assign it, and is not confined to the personal 
use or occupation of the property, unless the context clearly calls 
for the more limited construction (»).] 

It is dear that customary estates, held by copy of court roll, 
although not at the will of the lord os in the case of propor 
copyholds, will pass under the denomination of copyholds, and 
not, unloss from . special circumstances, under that of free- 
holds (A). 

Where (/) a testator, having a foe-simple in possession in one 
moiety of lands called H., and the reversion in fee in tho other, 
dovised “ All that my part, purpart and portion of and in the 
tonement called II.,” with other lands, “and the reversion and 
reversions, remainder and remainders, rents, issues and profits 
thereof,” it was held, that both moieties passed. 

1020, 2 Barn. K. B. 202, Ca. temp. (g) Cook v. Gerrard , 1 Saund. 181, 
Hard. 142, Fitz. 70, 288; Kay v.lftxon, 186, e. 

1 B. C. 0. 76; [and sc© Ashton v. ( h ) Whlttomcv. Lamb, 12 M s & Weis. 
Adamson, 1 Dr. & War. 198. 813; Itahbeth v. Squire , 19 Bcav. 70, 

(b) Earl of Albemarle v .Rogers, 2 Vcs. 4 De G. & »T. 406 ; Mannox v. Greener, 

jun. 477* 7 B. P. C. Toml. 622; Sher - L. R., 14 Eq. 456. “ Occupation is 
rard v. Lord Harborough^Ajooib. 167, per not living and residing:” per Lord 
L. G. Eldon, Fillingham v. Bromley, T. & R. 

(c) Kensey v. langham , Ca. temp. 636. 

Tttlb. 143. (i) Maclaren ▼. Stainton, 4 Jur. N. S. 

id) Sherrard v. Lord JIarborough, 199, 27 L. J. Ch. 442 ; Stone v, Barker, 
Amb. 165. 29 ib. 874.1 

(e) Martin v. Martin , 12 Sim. 679. (it) Roc d. Conolly v. Vernon, 6 East, 

(f) Cooke v. Cholmondeley, 3 Drew. 1; 83; Doe d. Cook v. Danvers, 7 East, 299. 

Cast v. Middleton . 11 W. R. 456, 9 Jur. (/) Doe d. I’hitlipsv, Fhillips , 1 T. R. 
N. S. 709. 105. 
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DEVISES AND BEQUESTS, WHETHER VESTED OR CONTINGENT. 


I. General Rule in regard to Vesting. 

II. Revises construed to be vested \ not- 
withstanding Expressions of a con- 
trary aspect . 

III. Revises contingent by express Terms, 
notwithstanding absurd conse- 
quences. 


IV. Question, whether Contingency ap- 
plies to one or all of several 
Limitations. 

V. Vesting of Legacies charged on 
Land. 

VI. Personal Legacies. 

VII. . Residuary Requests. 


■ ■ ■■+■■■■ ■ 

I. The law is said to favour tho vesting of estates (a ) ; the effect 
of which principle seems to be, that property which is the subject 
of any disposition, whether testamentary or otherwise, will be- 
long to tho object of gift immediately on tho instrument taking 
effect, or so soon afterwards as such object comes into existence, 
or the terms thereof will permit. As, therefore, a will takes 
effect at the death of the testator, it follows that any devise or 
bequest in favour of a person in esse simply (i. o. without any 
intimation of a desire to suspend or postpone its operation), con- 
fers an immediately vested interest. 

If words of futurity are introduced into tho gift, the question 
arises whether the expressions are insorted for the purpose of 
postponing the vesting or point merely to tho deferred possession 
or enjoyment. 

It may be qj&ted as a general rule, that where a testator 
creates a particular estate, and thon goes on to dispose of tho 
ulterior interest, expressly in an event which will determine tho 
prior estate, the words descriptive of such event, occurring in 
the latter devise, will be construed as referring merely to the 
period of the determination of the possession or enjoyment under 
the prior gift, and not as designed to postpone the vesting. 
Thus, where a testator devises lands to A. for life, and after his 
decease to B. in fee, the respective estates of A. and B. (between 
whom the entire fee-simple is parcelled out) are both vested at 
the instant of the death of the testator, the only difference 

[(«) Tho same principle prevails in son, L. H., 1 Sc. Ap. 232 ; Taylor v. 
the law of Scotland, Carlton v. Thomp- Graham , 3 App. Ca. 1287.] 


General rule 
as to vesting. 
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* Whether 
woids import- 
ing failure of 
issue refer to 
deteqnination 
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estates tail. 


between the devisees boing, that the estate of the one is in pos- 
session, and that of the other is in remainder. 

On the same principle, where a person who is entitled to a 
reversion or remainder in fee, expectant on on estate tail in him- 
self, or in any other person, by his will devises the property in 
question, in the event of the person who is tenant in tail dying 
without issue, this is construed os an immediate disposition of the 
testator’s reversion or remainder ; though, upon the face of the 
will, the devise presents the aspect of an executory gift, to arise 
on a general failure of issue, which would clearly be void (6), 
unless, indeed, the will were made or republished since 1837, in 
which case the words would refer to issue living at the death. 
If the contingency described corresponds precisely with the event 
which determines the existing estate tail, no difficulty exists in 
applying this rule of construction ; but it frequently happens, 
that the terms used by the testator do not completely answer to 
the event in question ; as, for instance, whore the reference is to 
issue generally, and the subsisting ostate is restricted to issue of 
a particular morriago or sex. In such cases, the reasonable con- 
clusion would seem to be that the discrepancy arises merely from 
an inaccuracy in the description of the reversion or remainder, 
and that it does not show a different interest to have been in the 


testator’s contemplation ; and such, accordingly, seems to have 
been the prevailing doctrine of the cases (e). 

It is to be observed, also, that where a remainder is limited 
in default or for want of the objeot or objects of the preceding 
limitation, these words mean, on the failure or determination of 
the prior estate or estates, and do not (as literally construed they 
would) render the ulterior estate contingent on the event of such 
prior object or objects not coming into existence. In short, 
they signify all that is comprehended in the word “ remainder,” 
being merely an expression employed by the testator in carrying 
on the series of limitations (d). The ulterior estate, therefore, is 


(b) Ante, p. 254. 

(<?) Wellington v. Wellington , 1 W. Bl. 
645, 4 Burr. 2165, post; French v. Cad - 
dell, 3 B. P. 0. Tonal. 257, post ; Jones 
v. Morgan , Fea. C. It. 329 ; lytton v. 
Lgtton , 4 B. C.C. 441 ; Egertmi v. Jones, 
3 Sim. 409. The case of Banks v. llolme , 
1 Buss. 391, n., indeed, favours a moro 
rigid construction ; but Lord Eldon's 
strictures upon this cose, in Morse v. 
Jjord Ormonde, 1 Buss. 405, afford 
ground to infer that it did not coincido 
with his own opinion. The strict rule 
there adopted certainly exacts from 


testators moro of technical correctness 
than it has been usual to require, and 
clearly would not now be followed ; [sco 
further as to the above cases, Ch. XL., 
s. 3, pt. 5, and Ch. XLI.J 
(^)* In aformer publication, the writer 
contented himself with simply stating 
this position, and a single case in sup- 
port and illustration of it, conceiving 
that the rule of construction was too 
well established to be called in ques- 
tion ; but subsequent experience taught 
him that it has not obtained so rcudy 
and unanimous an assent in the pro- 
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a vested remainder, absolutely expectant on the failure or deter- orattebxxv. 
mination of the prior estate. 

Thus, it has been decided ((7) that, where lands are devised to 
the first and other sons of A. successively in tail, and 9 in default 
of such sons, to the daughters of A. in tail, although it should 
happen that A. has a son or sons, yet on his or their subsequently 
dying without issue, the devise in remainder to the daughters 
takes effect. 

So, where (/) a testator devised to E. for life, and, aftor her 
decease, to the first and every other son of her body lawfully to 
be begotten, the elder to be preferred to the younger, and, for 
want of such sons, to the daughter or daughters of E., share and 
share alike, and in default of such issue of J?., then to M. ; it warf 
held, that the devise to M. was a vested remainder, expectant 
on the determination of the prior successive lifo estates of E. and 
her sons and daughters, (the will being subject to the old law,) 
and those estates having expired by the death of JE.’s only daugh- 
ter , M.’s remainder fell into possession. 

Again, whore (y) A. devised certain lands to D. for life ; re- 
mainder to a trustee, to preserve contingent remainders ; remain- 
der to the first and other sons of D. and their heirs, and for want 
of such issue , to J. for lifo with remainders over ; it was hold 
that the sons of D. took successive estates tail, with a vested 
remainder. 

It is clear too, that where real estate is devised to A. in toil, 
and, in ease he shall die without issue, then to B. in fee, and it 
happens that A. dies in the testator’s lifetime, leaving issue, the 
ulterior devise to B. is held to take effect, although, literally, the 
contingency on which such devise is made dependant has not 
occurred ; the intention being, it is considered, that the ulterior 
devise shall confer a vested remainder on B., which is absolutely 
to take effect in possession on any event which removes the prior 


fesaion as, from the state of the authori- 
ties, was to have been oxpccted. In- 
deed, even so recently as Ashley v. 
Ashley , 6 Sim. 358, the master reported 
that, under a devise to A. for life, with 
remainder to her children, and, for 
want of Buch issue to B., the devise to 
B. failed on A. having a child, — a con- 
clusion which tho V.-C. appears to 
have regarded as too plainly untenablo 
for serious refutation. Tho reluctance 
to acquiesce in a construction at once 
so reasonable, and so well sustained by 
authority, is remarkable, but probably 

J. — VOL. I. 


is to be ascribed to tho yet lingering 
influence of the long- exploded case of 
Keene v. Dickson , 1 B. & P. 254, n., 
where a contrary construction pre- 
vailed; and serves to show that tho 
uncertainty produced by contradictory 
decisions is not easily dispelled. 

(e) Doe v. Dacre , 1 B. & P. 250, 8 
T. K. 112, [Hayes’ Principles, p. 35.] 
(/) Goodright v. Jones , 4 M. & Sel. 
88 . 

(g) Lewisv. Waters , 6 East, 336. [Sco 
also Hennessey v. Drag, 33 Bcav. 96. 

3 F 
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estate out of the way (A). The case just suggested, however, can- 
not now arise under a will made or republished since 1837, as a 
devise in tail contained in such a will does not lapse by the death 
of the devisee in the testator’s lifetime, leaving issue. 

Where, however, the ulterior estate is expressed to arise on a 
contingent determination of the preceding interest, and the prior 
gift does in event take effect, but is afterwards determined in a 
mode different from that which is so expressed by the testator, 
the ulterior gift foils. 

As where (?) the dovise was to A. for life, remainder to his 
first and other sons in tail, on condition that he and his issue 
male should assume a particular name, and in case ho or they 
Refused, then that devise to be void, and in such case the testator 
devised the lands over. A. survived the testator, complied with 
the condition, and then died without issue ; and it was held in 
13. R., on a case from Chancery, and ultimately in D. P., that 
the limitation over did not arise (A*). 

An exception to this rule, however, may seem to exist in a 
case which deserves especial attention, on account of the fre- 
quency of its occurrence, namely, where a testator makes a 
devise to his widow for life, if she shall so long continue a 
widow, and if she shall marry, then over ; in which the esta- 
blished construction is, that the dovise over is not dependent on 
the contingency of the widow’s marrying again, but takes effect, 
at all events, on the determination of her estate, whether by 
marriage or death. 

In Luxford v. Cheche (/), which is a leading authority for this 
doctrine, the testator devised to his wife for life, if she should 
not marry again , lut if she did , then that his son H. should 
presently after his mother’s marriage enjoy the premises to him 
and the heirs of his body, with remainders over. The widow 
died without marrying again ; but it was held, that the remain- 
der took effect. 


[(h) ' Hutton v. Simpson, 2 Vem. 722 ; 
Hodgson v. Ambrose, Doug. 337.] 

(*) Amhurst v. Donelly, 8 Vin. Ab. 
221, pi. 21, 5 B. P. C. Toml. 254 ; see 
also Sheffield v. Lord Orrery, 3 Atk. 
282, post, p. 803. 

(k) Compare this case with Avelyn v. 
Wird, 1 Ves. 420, and Doe v. Scott, 3 
M & Sel. 300, stated auto, p. 648, in 
which the lapse of a prior estate, on 
whose contingent determination the 
subsequent estate was to arise, was 
held not to defeat the subsequent es- 


tato. In order to reconcile these oases 
with Amhurst v. Donelly, wo must in- 
fer, that, in the latter case, had the es- 
tate of A. and his sons failed by lapse, 
the deviso over would have taken 
effect. Pari rationo, it must be con- 
cluded, that had the prior devisee in 
those cases survived tne testator and 
performed tho condition, the devise 
over (if the whole interest had not 
been absorbed as it was by the first 
devisee) would not have taken effect. 

(/) 3 Lev. 125. 
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Gordon y. Adolphus (m) was a case of the same kind. Tlio chapteb xxv. 
bequest was to the testator’s wife “ during her natural life, that 
is to say, so long as she shall continue unmarried ; but in case 
she shall choose to marry , then and in that case” it was to be for 
the immediate use of the testator’s daughter, and in case she 
should die without leaving issue, then over ; and it was held 
by Lord Camden , and afterwards in D. P. that the bequest over 
was not contingent on the event of the marriage of the wife. 

In these oases, therefore, the widow takes an estate durante 
viduitate, and the gifts over are vested remainders absolutely 
expectant on that estate, being to take effect at all events on its 
determination, and not conditional limitations dependant on tho 
contingent determination of a prior estate for life. 

In Lady Fry’s case (»), Lord Hale said, it was all one as if 
tho estate had been devised to tho widow for life, and if she 
married, then to remain, which had been but an estate quamdiu 
sola vixerit. If, however, the deviso had been framed in the 
manner suggested by this eminent and excellent Judge, thg caso 
would have been brought into very close resemblance to Sheffield 
v. Lord Orrery ( 0 ), where a different construction prevailed. Devise over 
There A. devised his house, &o., to his wife for life, upon this again^strictly 
express condition only, that if she should marry again , then tho construed, 
house, &c., should go forthwith to his eldest son and his issue. 

Lord Hard wick e held, that it was a contingent limitation to tho 
son, to take effect only on the wife’s marrying again. In Lux- 
ford v. Cheel’Cy he said, tho penning was different ; there, after 
the devise, were added these words, “ if she do not marry again,” 
which restrained the original limitation, and were the same as if 
they had been to the wife for life, “ if she so long continued a 
widow.” Here there were no suoh words in the original limita- 
tion ; and though he added, “ but I do not lay much weight on 
this,” and proceeded to comment on other grounds for the con- 
struction, yet the remarks above quoted have always been con- 
sidered as pointing out the true principle of tho decision. 

On the whole, then, the distinction would seem to be, that General oon- 
where the oircumstance of not marrying again is interwoven into 
the original gift, the testator, having thus, in the first instance, 
created an estate durante viduitate, must generally be considered, 
when he subsequently refers to tho marriage, to describe tho 

(m) 3 B. F. G. Toml. 306 ; [flee also wicke took a distinction between a dc- 

Browr v. Cutter, T. Raym. 427.] vise during widowhood, and if slio 

(n) 1 Vent. 203 ; see also Jordan v. married again within a limited time. 

JTotkham, Amb. 209, where Lord Hard- ( 0 ) 3 Atk. 282. 

3 F 2 
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chapter xxv. determination by any means of that estate, and, consequently, the 
gift over is a vested remainder expectant thereon (r). On the 
other hand, where a testator first gives an absolute estate for life, 
and then engrafts thereon a devise over to take effect on the 
marriage of such devisee for life, the conclusion is, that the de- 
vise over is not to tako effect unless the contingency happens (q). 
[And the construction being that the limitations over take 
effect, at all events, on the determination of the widow’s estate, 
whether by marriage or death, it is not displaced by the circum- 
stance that some of thoso limitations (o.g. a provision for the 
widow during the remainder of her life, expressly in case she 
marries,) can only take effect in the event of her marrying : 
although she should not marry, the other limitations will still 
take effect as vested remainders expectant upon her death (r). 
Devise over on A similar construction prevails where the prior gift is to a 
&e?exten^jd spinster until marriage («), or to a porson until he becomes bank- 
tocaflc h oT tion (Of with a gift over in case of marriage or bankruptcy. In 
death. these* cases also the remainder will generally take effect at all 

events on the determination of the prior estate.] 


[(p) Seo ace. Browne- v. Hammond , 
Johns. 210, 213 ; Underhill v. Roden, 2 
Ch. D. 494. 

( q ) The question whether the event 
of not marrying is or not interwoven 
in the original gift, may be difficult of 
solution. In Meeds v. Wood, 19 Beav. 
215, a testator gave real estate to his 
executor in trust for E. for her life, 
and directed the executor to pay her 
the rents every six months, “provided 
that if E. should marry,’ * then over. 
The M. R. admitted the distinction 
taken in the text, but thought the 
direction to the executor to pay E. the 
rents limited the previous gift to so 
long as she remained a spinster, since 
“ it was obvious the testator intended 
the rents to be paid to her herself,” 
and if she married, she would no longer 
be entitled to receive them, except by 
the intervention of a trust for her 
separate use, which was inconsistent 
with the intention ; he therefore held 
that the gift over took otfect on tho 
death of E., though she had never 
been married. In Bainbridge v. Cream, 
16 Beav. 25, where a testator gave lands 
to his wife for life, but if she married 
again ho revoked them, and at her 
death or second marriage gavo the 
lands to trustees for sale, the produce 
to be divided among certain persons 
(naming thorn), “or such of them as 
should be living at the death of his 
wifo;” the wife married again, and 
tho trustees sold ; and it was held by 


the M. R. that tho proceeds wero di- 
visible immediately, notwithstanding 
the widow was still living.] 

In one case a devise which, in ex- 
press terms, extended to widowhood 
only, was hold to be enlarged by im- 
plication t-o tho period of the vesting 
in possession of a remainder limited 
thereon. The dovise was to tho tes- 
tator’s wife for her life, provided she 
remained a widow ; but if she married 
a second husband, to I., when he should 
attain his age of twenty-three years; 
and it wus held, that the widow had 
an estate till I. attained twenty-three, 
though she marrjpd again, Doe d. 
Bean and Chapter of Westminster v. 
Freeman , 1 T. R. 389, 2 Chitty’s Cas. 
temp. Lord Mansfield, 498. 

[(r) Underhill v. Roden , 2 Ch. D. 494. 
See also Eaton v. Hewitt , 2 Dr. & Sm. 
184 ; Wardroper v. Cut field , 33 L. J. 
Ch. 605. In File v. Salter, 5 Sim. 411, 
it was held that a gift to the widow of 
one- third of tho corpus “if she married 
again” (following a life interest in the 
whole during widowhood) was neces- 
sarily contingent, “it would be absurd 
to give her one-third of the property 
in the event of her death.” But this 
was disapproved and the absurdity 
denied by Jessel, M. R., in Underhill v. 
Roden. 

(s) Eaton v. Hewitt , 2 Dr. & Sm. 
184 ; Wardroper v. Cutfeld , 33 L. J. 
605. 

(/) Etches v. Etches , 3 Drew. 441. 
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II. The construction which reads words that aro seemingly ciiaptisbxxv. 
creative of a future interest, as referring merely to the futurity of Devises 
possession occasioned by the carving out of a prior interest, 
and as pointing to the determination of that interest, and not as expressions 
designed to postpone the vesting, has obtained, in some instances, conthig-cney. 
where the terms in which the posterior gift is framed import 
contingency, and would, unconnected with and unexplained by 
the prior gift, clearly postpone the vesting. Thus, where a 
testator devises lands to trustees until A. shall attain the age of 
twenty-one years, and if or when he shall attain that ago, then 
to him in fee, this is construed as conferring on A. a vested estate 
in fee-simple, subject to the prior chattel interest given to the 
trustees, and, consequently, on A.’s death, under the prescribed 
ago, the property descends to his heir-at-law ; though it is quite 
clear (u) that a devise to A., if or when ho shall attain the age of 
twenty-one years, standing isolated and detached from the con- 
text, would confer a contingent interest only. 

A leading authority for this construction is Boraston’s case (a?), Boraston '* 
which was as follows : — A testator devised land to A. and B. casCm 
for eight years, and after the said term, the land to remain to 
his executors, for the performance of his will, till such time as 
II. should accomplish his age of twenty-one years ; and when tho Word 
said H. should come to his ago of twenty-one, then to him, his 
heirs and assigns for ever. II. died under twenty-one. It was termination 
contended, that the remainder was not to vest in him, unless ho of P norcHtatc * 
attained- the prescribed age ; but the Court held it to be vestod 
immediately, the case being, it -was said, nothing else in effect 
than a devise to the executors, till II. attained the ago of twenty- 
one, remainder to H. in fee ; and that tho adverbs of time, when, 

&c., did not m&ke any thing necessary to precede tho settling 


[(«) Grant's case , cited 10 Co. 50; 
Sugd. Law of Trop. 291 ; Alexander v. 
Alexander , 16 C. B. 59 ; and per James , 
L. J., Andrew Andrew , 1 Ch. D. 417. 
However, the decision of this last point 
was expressly avoided by tho Judges 
in Phipps v. Ackers, 9 Cl. & F. 583 ; 
and see Tapscott v. New combe, 6 Jur. 
755 ; and Simmonds v. Cock, 29 Beav. 
455 (stated below).] 

(#) 3 Rep. 19 ; see also Matifield v. 
Dugard, 1 Eq. Ca. Ab. 195, pi. 4, Gilb. 
Eq. Rep. 36; [Doe d. Morris v. Under- 
down , Willes, 293 ;] Goodtitle d. Hay- 
ward v. Whitby , 1 Burr. 228 ; Denn d. 
Satterthwaite v. Satterthwaite , 1 W. Bl. 
519; Doe d. Weedon v. Lea , 3T. R. 41 ; 


Doc d. Wight v. Cundall , 9 East, 400 ; 
Edwards v. Symotuls , G Taunt. 213 ; 
[Farmer v. Francis , 2 Bing. 151;] Good- 
right d. lie veil v. Parker , 1 M. & Scl. 
692, (leaseholds;) Warter v. Jltitchin - 
son, 5 Moore, 143, 2 B. & Bing. 349, 3 
D. & Ry. 58, 1 B. & Cr. 721 ; [Jackson 
v. Majoribanks , 1 2 Sim. 93 ; Milroy v. 
Milroy , 14 ib. 48 ; Parkin v. Knight , 
1 5 ib. 83 ; .James v. Lord Wynford, 1 
Sm. & Gif. 40 ; Smith v. Spencer , 6 D. 
M. & G. G31 ; but see Bastin v. Watts , 
3 Beav. 97, where, howover, tho point 
was not argued; and Blagrove v. Han* 
cock , 16 Sim. 371, whero tho V.-C. did 
not notice the question.] 
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preceding 

eases. 
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parent con- 
tingency re- 
ferred to the 
possession 
merely. 


(/. e. the vesting) of the remainder, but merely expressed the 
time when it should take effect in possession. 

So in Doc d. Cadogan v. Etc art (y), where a testator devised 
his real estate to trustees, upon trust for his wife during widow- 
hood, and after her decease or marriage again, upon trust to 
apply the rents towards the maintenance of his daughter, until 
she should attain the age of ticenty-five years , and from and after 
her attaining that age , then upon trust for his said daughter, her 
heirs and assigns for ever ; but in case his said daughter should 
depart this life without leaving issue, then the testator devised 
the said real estate over. The daughter, after the decease of the 
widow, and before she attained the age of twenty-five years, 
suffered a common recovery ; and it was held, that suoh recovery 
was effectual to acquire the equitable fee simple, she having a 
vested estate tail in equity at the time. 

It is observable, that in the greater number of the cited coses, 
the prior interest was created for the benefit of the ulterior 
devisee ; but this circumstance does not seem to vary the prin- 
ciple, for the material fact, and that which constitutes the special 
characteristic of this class of cases, is, that there is a prior 
interest extending over the whole period for which the devise 
in question is postponed. It is therefore in effect a devise of 
the whole estate instanter to B., with the exception of a partial 
interest carved out for some (no matter what) purpose. 

Another exemplification of the principle in question occurs in 
those cases where a testator, after giving an estate or interest 
for life, proceeds to dispose of the ulterior interest in terms 
which, literally construed, would seem to make such ulterior 
interest depend on the fact of the prior interest taking effect ; 
in such cases it is considered that the testator merely uses these 
expressions of apparent contingency as descriptive of the state 
of events under which he conceives the ulterior gift will fall into 
possession ; (the supposition being, that the successive interests 
will take effect in the order in which they are expressed), and 
not with the design of making the vesting of the posterior gift 
depend on the fact of the prior tenant for life happening to live 
to become entitled in possession. 

Thus, in Webb v. Hearing, (s), where a testator devised to his 
son F. after the death of his wife ; and if his three daughters , or 

* (y) 7 Ad. & El. 636, 3 Nev. & F. 197. defeated, *s only two of the daughters 

(z) Cro. Jac. 415. According to the are stated to have died in the lifetime 
facts represented, it does not appear of their brother, 
that the remainder, if contingent, was 
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either of them , should overlive their mother and F., their brother , and jjiiapteb xxv. 

. his heirs , (which was construed to mean heirs of his body,) they Words of ap- 
to enjoy the same houses for the term of their lives, remainder to P aront con * 
R. and J. ; it was held, that the remainder to It. and J. was not furred to 10 
contingent on the event of the daughters surviving their mother 
and brother ; the words only showed when it should commenoe. 

So, in an early case (a), where tho devise was to K. in tail, 
remainder to J. for life, and in another clause it was declared, 
that “if K. died without issue, and J. be then deceased ,” then, 
and not otherwise, tho testator gave tho land to N. and his heirs ; 
the Lord Keeper, it is said, decreed it for N., although J. survived 
K., bocause the words “ if J. be then deceased,” seemed to be put 
in to express the testator’s meaning, that J. should be sure to 
have it for her life, and that N. should not have it till she was 
dead ; and also to show when N. should havo it in possession. 

So, 'in Pearsall v. Simpson (ft), where a legacy was given ill 
trust for tho testatrix’s sisters and their children ; and after tho 
deaths of both her said sisters and their children, if any, to pay 
the interest to her brother-in-law, S., during his life, and from 
and after his decease, in case he should become entitled to such 
interesty then over to some cousins. Though S. died in the life- 
time of the testatrix’s sisters, it was held that the gift to tho 
cousins took effect, Sir W \ Grant , M. R., being of opinion that it 
was not contingent on tho ovent of the sister’s husband becoming 
entitled to the interest. “ It was doubtful (he said) whether S. 
would live to become entitled to the interest. Tho testatrix, giving 
the capital over after his death, recollects that he may not livo to 
take the interest ; but if ho does, she makes his death the period 
at which the cousins are to take. It is not a condition precedent, 
but fixing thetperiod at which the legatees over shall take, if he 
ever takes.” 

Here no violence was done to the obvious meaning of tho Remark on 
words, as it is impossible to road the whole sentence continu- simpsotJ' 
ously, “ from and after his decease, in case he should become 
entitled to such interest,” without seeing that the words of con- 
tingency, “ in case,” &o., refer merely to the period of posses- 
sion, denoting that that should take place at his death, if ho 
happened to live to 'become entitled. 

So, in Massey v. Hudson (c), where a testator devised to his 

(a) Anon. 2 Vent'. 363. JT<?y,4D.M. & G.73; Wright v. Wright , 

lb) 16 Ves. 29. 21 L. J. Ch. 776; Walmaleg y. Vaughan , 

(e) 2 Mer. 130. [Seo also Keg v. 1 De G. & J. 124 ; Tuer v. Turner , 18 
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oiiatteb xxv. wife for life, charged with an annuity to E., subject also* to 
300/. to be paid to V., her executors, administrators or assigns, 
within twelve months after the decease of E., in case the said E. 
should happen to survive testator’s wife, with interest from the 
death of E. E. died in the testator’s lifetime, and in the life- 
time of his wife. Sir W. Grant , M. It., thought it too blear for 
argument, that the words, “ in case E. shall survive my wife,” 
did not constitute the condition on which the legaoy was to 
become payable, but only related to the time of payment, which 
was, in that event, to be postponed to the end of a twelvemonth 
after the death of E. 

[The case of Franks v. Price (d) presents an instance both 
of an apparent and of a real contingency in the same will. 
There a testator devised to A., B., &c., for their lives, with re- 
mainder to M. and N. for their lives, share and share alike ; 
“and in case either of them should, after the deaths of A., B., 
&c., die without issue,” then to the survivor for life ; and if M. 
“ should, after the deaths of A., B., &e., die before N., leaving 
issue male of his body” then one moiety of the estates was to go 
as therein mentioned ; “ and in case of such death in manner 
aforesaid of M. before N., and M.’s leaving issue male,” the tes- 
tator gave one moiety of his personal estate to be laid out in land, 
to be conveyed and settled to the uses thereinbof ore" directed of 
hfe real estates, “ on the issue of M., on the contingency aforesaid.” 
The testator made a similar disposition, mutatis mutandis, of the 
other moiety in case of the death of N. aftdr the deaths of A., 
B., &c., leaving issue male. Lord Langdale thought that the 
words “ after the deaths of A., B., &c.,” did not import contin- 
gency, but were merely words of reference, showing that the gifts 
then in courso of expression were subject to the prior gifts, and 
were not to have effect in possession till those prior gifts became 
satisfied or inoperative ; but from the words used with reference 
to the event of M. dying before N., leaving issue male, and with 
reference to the event of N. dying before M., leaving issue male, 
and even from the care taken to repeat the words as applied to 
the case of M. and N. respectively, it appeared to him that the 
words must have their natural meaning, and be taken to pro- 
vide only for the precise cases which were expressly described. 

[Beav. 185; Re Betty Smith's Trust*, L. dock? 3 Ves. 317, stated post; [and 
It., 1 Eq. 79 ; Bolton v. Bolton , L. R., see Davis v. Norton , 2 P. W. 390, first 
5 Ex. 146 ; Edgworth v. Edg worth, L. point. 

R., 4 H. L. 35 ; Leadbeater v. Cross, 2 (d) 3 Beav. 182, 6 Bing. N. C. 37, 

Q. B. D. 18.] Compare these and the 6 Scott, 710. 
preceding cases with Holmes v. Cra* 
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[The result of the authorities is thus summed up by Sir 
W 7 * -P- Wood, V.-C. (e), . “ The true way of testing limitations 
of that nature is this : can the words, which in form import con- 
tingency, be read as equivalent to ‘ subject to the interests pre- 
viously limited P ’ Take the simplest case : a limitation to A. 
for life, remainder to B. for life, and upon the decease of B. if 
A. be dead , then to C. in fee. There the limitation to C. is ap- 
parently made contingent on the event of A.’s dying in the life- 
time of B. Nevertheless, inasmuch as the condition of A.’s 
death is an event essential to the determination of the interest 
previously limited to him, the Court reads the devise as if it 
were to A. for life, remainder to B. for life, and on B.’s death, 
subject to A.’s life interest {if any), to C. in fee. That is an in- 
telligible principle of construction ; but in order to its applica- 
tion, the condition upon which the limitation over is mado 
dependent must involve no incident but what is essential to the 
determination of tho interests previously limited. For instance, 
if the limitation be to A. for life, remainder to B. for life, ‘ and 
if, at the death of B., A. shall have died under tho age of 
twenty-one/ or ‘without children,’ then to C. in fee, hero in 
cither case room is left for contingency. The condition of A.’s 
dying in the first case under twenty-one, and in the second, 
without children, is an event which may or may not have hap- 
pened when tho life-estates in A. and B. are determined ; and 
until it has happened, the limitation over is contingent, not 
merely in appearance but actually. To* these cases, therefore, 
the principle of construction I havo referred to would obviously 
not apply.”] 

And although (as already hinted) there is no doubt that a 
devise to a person, [when, or] if he shall live to attain, [or at,] 
a particular age, standing alone, would be contingent ; yet if it 
be followed by a limitation over in case he die under such age, 
the devise over is considered as explanatory of tho sense in 
which the testator intended tho devisee’s interest in the property 
to depend on his attaining the specified age, namely, that at the 
age it should become absolute and indefeasible ; tho interest in 
question, therefore, is construed to vest instanter (/). 

[(e) Maddison v. Chapman , 4 K. & J. dying under certain circumstances, al- 
719.1 ways supplies an argument in favour 

(f) Even independently of this par- of the prior devisee taking an imine- 
ticular rule, it is obvious that a Hmita- diately vested interest, Smilher v. Wil- 
tion over disposing of the property to lock , 9 Ves. 233 ; Peyton v. Bury, 2 P. 
another, in case of the prior devisee W. 626 ; Murkin v. Philltpson , 3 My. & 
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To A. when 
ho attains 
twenty-one, 
and if he die 
before, then 
over. 


To children at 
twenty-one, 
with devise 
over on death 
under twenty- 
one. 


Effect where 
another event 
ia associated. 


Thus, in Edward* v. Hammond (g) 9 where A. surrendered the 
reversion in fee in customary lands to the use of himself for life, 
and, after his decease, to the use of his son H. and his heirs and 
assigns for ever, if it should happen that he should live until he 
attained the age of twenty-one years , provided always, and under 
the condition, nevertheless, that if H. died before he attained 
that age , then the premises to remain to A. in fee ; it was held, 
that though upon the first words this seemed to be a condition 
precedent, yet upon all the words taken together it was on im- 
mediate devise to H., subject to be defeated upon a condition 
subsequent, if he did not attain the age of twenty-one years. 

The same construction prevailed in Doe d. Hunt v. Moore (A), 
where the devise was to M., “ when he attains the age of twenty- 
one years,” to hold to him, his heirs and assigns for ever ; but 
in case he should die before he attained tho age of twenty-one years, 
then over ; Lord Ellenborough obsorved, that this being an im- 
mediate devise, and not, as in some of the other cases, a re- 
mainder, formed no substantial ground of distinction. The 
estate vested immediately, whether thero was any particular 
interest carved out of it to take effect in possession in the mean 
time or not. 

Again, in Doe d. Roalce v. Nowell (*), where the devise was 
to the testator’s nephew It. for life, and on his death to and 
amongst his children equally at the age of twenty-one 9 and their 
heirs, as tenants in common ; but if only one child should live 
to attain such age, to Turn or her, and his or her heirs, at his or 
her age of twenty-one ; and in case E. should die without issue, 
or such issue should die before twenty -one , then over. It. levied 
a fine during the minority of his children, which raised the ques- 
tion whether their shares were contingent or vested, or, in other 
words, whether they were destructible by the act of E. or not. 
It was held in B. E., and ultimately in D. P., that the remainders 
were vested in the children on their births. 

[This case shows that the rule applies where the devise is to a 
class.] 

The rule, it seems, applies not only where the devise over is 
limited so as to take effect simply and exclusively on the failure 

K. 267 ; [per Wood, V.-C., L. R., 3 (h) 14 East, 601. 

Eq. 322] ; though' tho contrary is some- {%) 1 M. & Bel. 327, 6 Dow, 202; see 

times contended. also Doe d. Dolley v. Ward, 9 Ad. &El. 

(y) 3 Lev. 132, 2 Show. 398, and 682, 1 P. &Dav. 668; [Qrecne v. rotter, 
stated from tho record, 1 B. & P. N. R. 2 Y. & 0. G. C. 617.] 

324, n. 
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of the event on which the prior devise is apparently made con- cnAPTEuxxv. 
tin gent, hut also where some other event is associated. * 

Thus, in Bromfield v. Crowder ( j ), the devise was to certain 
persons for life, and at the decease of them or the longer liver of 
them to J. if he should live to attain the age of twenty-one 
years ; and in case he died before he attained that age, and his 
brother C. should survive him , then over. On a case from the 
Bolls, the Court of C. P. certified that J. took a vested* fee. Sir 
J . Mansfield , C. J., relied much on the authority of Edwards v. 

Hammond , which he said was on all fours with this. [So that 
if either event happens, the prior devise becomes absolute (A-).] 

The construction also obtains where the lands are devised to Doctrmo of 
trustees, upon trust to convey to limitations of the nature of caseslippiica- 
those under consideration. • bl ° to oxccu- 

Thus, in Phipps v. Williams (/), where a testator devised his tory truHte * 
real estates to trustees, upon trust to convey certain lands to his 
godson A. when and so soon as ho should attain his ago of 
twenty-one years; but in case he should depart this life before he 
should attain the said age of twenty-one years , without leaving issue of 
his body 9 then the lands in question were to go according to tho 
disposition of his residuary estate. Sir L. Shad well , V.-C., on 
the authority of the preceding cases, held that A. took an im- 
mediate interest under this devise, observing that tho only dis- 
tinction here was that tho legal estate was vested in trustees, 
which made no substantial difference. 

[In Finch v. Lane (w»), the rule was applied to a case where Whether it is 
the apparent contingency was, not the devisee attaining a par- 
tioular age, but his surviving the person to whom a prior lifo event is un- 
estate was devised. The devise was to the testator’s wife for withTheago 
life, with remainder, as to part, to his brother for life, and from of tho devisee, 
and immediately after the death of the wife, subject to tho 
brother’s interest in the part, to M. in fee if she should be living 
at the death* of the wife, but if M. should die before the wife 
without leaving issue, then to other persons : M. died before tho 
widow, but left issue ; and it was held by Lord Romilly, that 
the cose was governed by Phipps v. Ackers , and that M. took a 
vested remainder. 

(j) 1 B. & F. N. R. 313; [affirmed O' Callaghan, 2 Mad. 340.1 

in D. P., see 14 East, 604, Sugd. Law (/) 6 Sim. 44, [9 Cl. & F. 583 [Phipps 

of Prop. 286. See also Whitter v. v. Ackers) ; Stanley v. Stanley , 16 Ves. 

Breinridge , L. B., 2 Eq. 736 ; Finch y. 491. So where personal estate is di- 
Lane, L. B., 10 Eq. 501. . reeted to be invested in the purchase of 

(k) Me Thomson's Trusts, L. R., 11 land, Jackson v. Majoribanks, 12 Sim. 93. 

Eq. 146 (legacy). Cf. Malcolm v. [m] L. B., 10 Eq. 501. 
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[On the other hand, in Doe d. Planner v. Scudamore (n), where 
a testator devised to his brother A. for life, and after the death 
of A., to B. in fee, in case she should survive A., but not other- 
wise, and in case B. should die before A., then to A. in fee ; it 
was held in C. P. that the remainder to B. was contingent, and 
that it had been destroyed by a fine levied by A. Eduard 8 v. 
Hammond (which was the only case of this class then decided) 
was held not to be applicable, on the ground, stated by Lord 
Eldon , 0. J., that it was thero “ matter of necessary implication 
that the estate should vest in the eldest son during his infancy, 
for whatever might bo the construction of the prior words it was 
clearly expressed that, unless the son died boforo twenty-ono, 
the estate should not romain to the surrenderor ,, (o). 

But in Bromfield v. Crowder it was expressly declared that 
the circumstance of the devise over being in that case to a 
stranger made no difference (p) ; for it was clear that the tes- 
tator meant no one to take his estate unless in the event of J. 
dying under twenty-one. And this opinion is borne out by the 
other decisions. At all events the distinction taken by Lord 
Eldon was independent of the nature of the contingency; and the 
rule of construction appears to be as reasonably applicable where 
the contingency is that of the devisee being alive when the 
remainder naturally falls into possession, as where it is the attain- 
ment by him of the age which presumably in the testator’s mind 
qualifies him for the possession and legal control. 

It will have been seen, however, that in Finch v. Lane the 
devisee was an ascertained individual. Where this is not the 
case, and the contingency does not exactly fit on to the prior 
interest, there is greater difficulty in applying the rule. Thus 
in Pt dee v. Hall (q) where after a life estate to A. the remainder 
was to the children of B. if he (B.) should leave any, and if he 
left none, over : A. died before B. ; and it was held by Sir W. 
P. Wood , V.-C., that the case was not within the rule. He ob- 
served that in Edicards v. Hammond and that class of cases, 
“ the gift was to children on attaining a particular age, and the 
only words of contingency were that if the particular age was 
not attained, the estate was to go over, the effect of which was 
that although the estate vested immediately it did not vest inde- 
feasibly until the particular age had been attained. But in 

[(#) 2B. &P. 289. A. , who was tho testator’s heir, was heir 

(o) Vide anto, p. 533. But this presumptive at the date of the will, 
ground, or a nearly identical <Sne, would (p) 1 B. & P. N. R. 325. 

have existed also in Doe v. Scudamore if (?) L. B., 5 Eq. 399.] . 
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[this case the contingency which is introduced does not fit in with 
the prior interest. In Doe v. Nowell all the class was distinctly 
ascertained and indicated. .... It is not here a gift to ascer- 
tained persons with a gift over, but there was a clear intention 
that the class should not be ascertained until the death of 13., 
and that all those children who survived 33., and those only, 
should take. By troating it as a remainder vesting immediately 
in the children living at the death of the tenant for life, it might 
happen that those children might all die in the lifetime of B., 
and yet be absolutely entitled, to the exclusion of after-boni 
children who survived B. This was the very class of events not 
intended by the testator. lie meant to give to any children of 
B. whom B. might leave living at his death. That was the 
particular period pointed out for ascertaining the class.” The 
result was that the remainder was contingent, and failed for 
want of a particular estato to support it.] 

And it is impossible to hold the devise to vest immediately, by 
the application of the doctrine in question, in opposition to an ex- 
press declaration that the dovisees shall not take vested interests 
until a certain age, especially if oven the devise over, which 
supplies the argument for neutralizing this clause, is itself not 
without expressions which favour the suspension of the vesting. 

Thus, where (r) a testator devised a certain estate to his wife 
during her widowhood, remainder to A. (his nephew) for life, 
remainder to the children of A. in fee, as tenants in common, and 
if there should be no child of A. living at his wife’s death or 
second marriage, then over ; and, by a codicil of even date, tho 
testator directed that neither A. nor any issue of A., should, by 
virtue of his will, take or be considered as entitled to a vested interest , 
unless they sfmihl respectively attain the age of twenty-one years ; 
and that, in cose of the death of any of such children under such 
age, then tho share of such child or children so dying should go 
to the surviving brothers and sisters, or brother or sister, their, 
his or her heirs and assigns, upon their respectively attaining the 
age of twenty-one years . It was contended that the testator, by 
the clause respecting the vesting, intended not to postpone 
the vesting, but merely to declare when tho shares should become 
absolute and indefeasible, as was shown by the survivorship 
clause, which otherwise was superfluous, and, accordingly, that 
the children took vested interests, subject to be divested on their 

(r) Russel v. Buchanan , 7 Sim. 628, 2 Cr. & Mee. 661; compare Bland v. Wil- 
liams, 3 My. & K. 411, stated post. 
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dying under twenty-one. The Court of Exchequer, however 
(on a oase from Chancery), certified an opinion that the vesting 
was postponed until the age of twenty-one. Sir L. Shadwcll , 
V.-C., on confirming the certificate, observed that the concluding 
words showed that the testator had the same intention at the 
end as at the beginning of the instrument. 

The rule of construction under consideration is also exoluded 
by a declaration that the devisee shall take a vested interest at 
the future period, as such a declaration obviously carries with it 
an implied negation of an earlier period of vesting («). . 

Nor, it seems, does the rule apply where the attainment of tho 
prescribed age is not the only circumstance by whioh the testator 
marks the time at which it shall be determined whether the estate 
shall vest or finally become liable to be divested ; but there is a 
preliminary act to be done by the devisee, in the nature of a 
condition precedent, before his title accrues. Thus, in Phipps v. 
Williams (l), the residue of the real estate was devised to 
trustees, upon trust to accumulate the rents until 0 . should attain 
the age of twenty-four years, and then to convey unto 0 ., upon 
his securing certain annuities (therein bequeathed) to the satisfac- 
tion of the trustees, the legal estate in the testator’s freehold, 
copyhold and leasehold hereditaments ; but in case the said C. 
should depart this life before he attained the age of twenty-four 
years, without leaving issue, then upon certain other trusts. Sir 
L. Sliaclu'ctt , V.-C., held, upon the principle above suggested, 
that tho devisee derived no interest under the trust, until the 
attainment of the prescribed ago, and the performance of the 
condition. [Upon appeal, Lord Brougham Held, that as the 
terms of tho devise involved no more than the law would have 
implied, namely, that the devisee must take subject to the an- 
nuities, there was no condition precedent, or indeed subsequent 
either : he admitted, however, that, if there had been, it would 
have made a great difference in the argument (tf).] 

But though the devise over has been generally considered as 
the characteristic of these cases, yet the construction was adopted 
in Snow v. Poulden (w), whore there was no such devise, the 
words of the will being, “ The rest of my property to be invested 
in land, and given to my grandson ; when of age, to have a 
commission in the army regulars at twenty-one ; to remain in 

(a) Glanvill y. Glam ill, 2 Mer. 38 ; {*) 5 Sim. 44, [3 Cl. & Fin. 665, 9 ' 

[but fleo further on this point, s. G of Blx. N.S. 430 {Ackers y. Phipps). \ 
this Ch. ad fin.] (*) 1 Kce. 186. 
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the army seven years, and not to he of age to receive this until he chapthbxxv. 
attaim his twenty-fifth year 9 and to be entitled to him and his T 

male heirs, bearing the name of F. for ever.” Lord Langdale y 
M. R., held, that the grandson took an immediate vested interest 
as tenant in tail in the land to be purchased, subject to bo di- 
vested if he should not attain twenty-five ; and, consequently, 
that the rents were applicable to his benefit during his minority. 

[No reasons are reported ; but the express direction that the 
property should be “ given to ” the grandson may well have 
been token to oonstitute an immediate devise independently of 
the subsequent clause postponing the right of " receipt.” But 
in the two cases next stated there was no such independent gift, 
nor any express gift over on death bofore the prescribed ago (*). 

Thus, in Simmonds v. Cock (y) the testator gave the rents and simmomh v. 
income of his real and personal estate to his wifo for life, and Cockm 
after her death ho gave all his real and personal ostato unto and 
to the use of his sons A., B., and C. and his granddaughter D., 
provided she lived to attain the age of twenty-one years, their 
respective heirs, &o., absolutely. It was held that the share of 
D. vested in her immediately, to be divested if she died under 
age. A dovise to A. ft provided she marries my nephew on or 
before attaining twenty-one,” or “ provided she goes to Home 
before she attains twenty-one,” would, said the M.R., give a 
vested interest, subject to a condition subsequent : why a devise 
to A. “ provided sho lived to attain twenty-one ” should not also 
be a condition subsequent he could not understand. 

Again, in Andrew v. Andrew (s) whore a testator dovised Andrew v. 
lands to his son T. for life, “ and from and after his decease unto Amhm ' 
his eldest son if he shall have arrived at the age of twenty-one, 
or so soon as he shall arrive at that age; and in default of his 
having a son, then to the eldest son of testator’s son II. for 
ever;” it was hold by Sir C. Hall , Y.-O., that nothing vested in 
the eldest son of T. until he attained the prescribed age, because 
there was no express gift over on his dying under that age. 

The intermediate rents therefore were undisposed of. But this 
was reversed by the L. JJ. Sir W. James observed that it must 
be conceded that the words of gift to T.’s eldest son standing 
alone would have been a mere gift of a future contingent 
interest. But they were preceded by the life estate to T. and 

* [(#) And seo Tear A v. Keketoieh , 15 (u) 29 Beav. 455. 

Beav. 166; Atticater v. Attwater , 18 (z) 1 Gh. D. 410. Seo also Jnll v. 

Beav. 330. Jacobs , 3 Ch. D. 703, 713. 
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chapter xxv. [followed by the words “and in default of his having a* son 
; - I give and bequeath the same to the eldest son of H. for eyer 
.words which had uniformly been held to mean that the estate 
was not to go over as long as there was any issue male, and 
which therefore conferred an estate tail male on T., subjeot to 
the previous estate to his eldest son ( b ) . “ There is a long category 
of cases, from very early times, down to a very recent decision 
of the M. It. (c) y in which the words ‘if,* ‘when,’ ‘so soon 
as,’ have been held from the context not to import contingency 
in the sense of a condition precedent to the vesting, but to 
mean a proviso or condition subsequent, operating as a defeas- 
ance of an estate vested, and we should bo well warranted by 
the authorities in so dealing with this case, inasmuch as the 
limitations were plainly intended to make a complete settlement of the 
property to one for life, then to his eldest son on his attaining 
twenty-one, with a remainder (qu.) over to the other descendants 
(which would necessarily take effect on that son’s dying under 
the prescribed age) with an ultimate remainder over to another 
branch of the family. But all doubt and difficulty are removed 
by the fact that the gift is actually cxprcssed.to be what without 
the express words we should have implied it to be, viz., that the 
gift is expressed to bo * from and aftor’ the death of T. A man 
cannot have an estate ‘ from the death ’ if he is not to have it 
for several, years after the death, and possibly not at all ; and to 
construe the words as contingent we should have to strike out 
the word ‘ from,’ and .that in order to make for the testator a 
most unreasonable will. But taking the word ‘from’ in its 
natural meaning, and taking the words apparently contingent 
to have the meaning which has been so often given to them in 
so many cases, the whole thing becomes sensible and intelligible. 
Tho limitations, therefore, have to be read thus : To T. for life, 
remainder to T.’s oldest son in fee (rf), with an executoiy devise 
in tail to T. if that son should die under twenty-one.” 

The decision thus turned on the force attributed to the ex- 
pression “ from and after the death an expression generally 
regarded as being equivalent merely to “ remainder.” The au- 
thorities to which the L. J. alluded were probably those which 
had been cited in argument, viz., Bromfield v. Crowder , and 
others of that class. But save for the principle that words 

1(b) See Ch. XXXVIII. (et) The wiU bore date 1832, but the 

(t) Semb. Simmonds v. Cock ; Mmkctt fee was held to pass by virtue of the 
v. Eaton, l Ch. D. 435, stated post, was implied gift over on death under age. 
not then reported. See Ch. XXXIII. 



‘WHETHER VESTED OR CONTINGENT. 


817 


[Apparently contingent may be controlled by the context y they chupUeiixxv. 
are not very closely in point. In them (e) the vesting was in-? 
f erred from the gift over : in Andrew v. Andrew the gift over was 
inferred from the pre-supposed vesting (/). Alexander v. Alex- 
ander (g) was not cited. There, a testator by will, in 1813, 
devised his " freehold estate at V.” to his son T. for life, u and 
from and immediately after his decease ” the testator devised 
“ the same unto the second son of the body of my son T. on 
his attaining the age of twenty-one years, but in default of 
there being a second son of the body of my son T., then I 
devise them to the second son of the body of my son 0. on his 
attaining twenty-one, but in default of there being a second son 
of the body of my son C. then I devise the same to the socond 
daughter of my son 0. on her attaining the age of twenty-one, 
but in default of there being a second daughter of my son C., 
then to the right heirs of my son T.” Hero the limitations 
appear as plainly as in Andrew v. Andrew to have been intended 
to make a complete settlement of the property, and tho gift to 
the second son was expressed to bo, “ from and aftor ” tho doath 
of the tenant for life. But it was held that tho doviso to the 
second son of T. was a contingent remainder, not a vested estate 
in fee defeasible on his death under tho prescribed ago. 

Thus the most recent cases show little of the indisposition to Distinction 
extend the doctrine of Doe v. Moore which has sometimes been 
professed (A), and which had in the meantime led to the estab- twenty- 
lishment of a very material distinction between a dovise to an to chSIircn” 0 
individual or to a olass, if or when he or they attain twenty-one, 
with a gift over on death under that age, and a deviso to “ such 
of a class as shall attain twenty-one,” with a corresponding gift 
over. Thus in Festing v. Allen (t), where there was a devise to Testing v. 
the use of the testator’s granddaughter for life, and from and Alhn ' 
after her decease to the use of her children who should attain 
the age of twenty-one years, if more than one, in equal shares 
as tenants in common in fee, and if but one, then to that one in 

[(*) Except in Simmonds v. Cock. events of TVs death and tho son at- 

(/) Referring to an argument at the taining twenty-one, would suggest the 
bar, the L. J. added, “ It assumes that same construction. But the oxpres- 
the estate to the son did not vest on tho sions in question must probably bo re- 
father's death. But we hold that it garded as mere inaccuracies; as also 
did so vest.” This impliedly asserts must tho expression “remainder” 
that the estate was contingent on tho when used of an cstato coming after 
son surviving the father ; and some tho son's fee-simple, 
other parts oi the judgment, particu- (g) 16 C. B. 59. 
larly where the words ** have an es- ( h ) 9 Cl. & Fin. 692. 

tate” are applied to the two different (i) 12 M. & Weis. 279* 6 Hare, 573. 

J. — VOL. I. 3 G 
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ciuPTEBzxv. [fee; and for want of suoh issue, over. It was contended, on 
*" the authority of Phipps v. Ackers , that the children took vested 
estates in fee, subjeot only to be divested partially in case of 
other children coming into being, or wholly in case of death 
under twenty-one. But Rolfe, B., who delivered the judgment 
of the Court, said that in Phipps v. Ackers , and the oases there 
referred to, there was an absolute gift to some ascertained person 
or persons, and the Courts held that words accompanying the 
gift, though apparently importing a contingency or contingen- 
cies, did in reality only indicate certain circumstances on the 
happening or not happening of which the estate previously 
vested should be divested, and pass from the first devisee into 
some other channel ; but that here there was no gift to any 
person who did not answer the whole of the requisite description, 
and no one who had not attained twenty-one was an object of 
the testator’s bounty any more than a person who was not a 
child of the granddaughter. Even if there were no authority 
establishing this to be a substantial distinction the Court would 
. not feel inclined to extend the doctrine of Doe v. Moore , and 
Phipps v. Ackers to cases not precisely similar. But in fact 
this distinction in a great measure formed the ground of the 
decision of Duffield v. Dufficld (i) in D. P., and Russel v. 
Buchanan . It was therefore decided that, as no child of the 
granddaughter had attained twenty-one when her estate deter- 
mined, the remainder was defeated for want of a particular 
estate to support it (A). 

Again, in Bull v. Pritchard (/), where a testator devised his 
freehold estates to trustoes, in trust for his daughter M. during 
her life, for her separate use, and after her decease, he direoted 
his trustees to convey the said estates “unto and equally between 
and among all and every the child and children of his said 
daughter M. who should live to attain the age of twenty-three 


[(i) 1 D. & Cl. 268, 314, 3 Bli. N. S. 
260. See also Newman v. Newman , 10 
Sim. 51 ; Wills v. Wills , 1 D. & War. 
439. 

(k) But as there were infant children 
who might attain twenty-one, the 
event on wliich tho alternative re- 
mainder was limited had not happened, 
so that this remainder also failed. See 
now 40 & 41 Viet. o. 33, stated post, 
Ch. XXVI. 

(l) 5 Hare, 567. See also Stead v. 
Platt, 18 Beav. 50 ; Holmes v. Prescott , 
33 L. J. Ch. 264, 10 Jur. N. S. 507 (in 


which Wood, V.-C., examined the au- 
thorities) ; Perceval v. Perceval , L. R., 
9 Eq. 386 (same will) ; Rhodes v. White- 
head, 2 Dr. & Sm. 532; Re EddeVs 
Trusts, L. R.', 11 Eq. 559 ; Bracken - 
bury v. Gibbons , 2 Ch. D. 417 (where, 
however, there was no gift over) . These 
coses have virtually overruled Browne 
v. Browne, 3 Sm. & Gif. 568 ; Riley v. 
Garnett, 3 De G. & S. 629 ; Doe d. Bills 
v. Hopkinson, 5 Q. B. 223, as to w;hich 
see per Wood, V.-C., in Ex parte Styan , 
Johns. 387, and in Holmes v. Prescott , 
sup., and post, Ch. XL. s. 3. 
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[years,” in fee os tenants in oommon ; “ and, if there should be but ohapteb xxv. 
one suoh child, then to such one child ” in fee ; “ but, in oase there 
should be no such child or children, or, being suoh, all of them 
should die under the age of twenty-thxeo years without lawful 
issue, then upon trust” to convey to the persons therein named, 

Sir J. Wigram , V.-C., said there were two classes of cases ; one, 
where the devise was to a party at a given age, and the property 
was given over if he died under that age ; the other, whero the 
description of the devisee was such as to make the given age 
part of that description ; and he held that this oase fell under 
the second class. It was not, he added, necessary for him to say 
whether greater violence would be done to the language of the 
will in that case than was done in some of the cases of the first 
class, as, for example, in Doc v. Moore (m) : the two cases wero 
in principle widely different from each other. The V.-C. also 
held, that a clause contained in the will, directing the trustees 
to apply each child’s share, or so much thereof as they might 
deem necessary, towards their maintenance, did not vary the 
case. 

But there are no words so plain but they may bo controlled by 
the context (n) : and in Muskctt v. Eaton (0), whero a testatrix 
devised a farm to A. for life, and in the event of his leaving a 
lawful son bom, or to bo bom in due time after his decease, who 
should live to attain the age of twenty-one years, unto such son 
and his heirs if he should live to attain the age of twenty-one 
years ; but if A. should die without leaving a son who should 
live to attain the age of twenty-one years, then, after the death 
of A., to B. and his heirs. A. died, leaving an infant son ; and 
Sir O. Jesscly M.R., held that the case was not within the rule 
in Festing v. Allen . He said, “ The testatrix must be taken to 
have known the course of nature, and if the child had been born 
within nine months after the death of the tenant for life, ho could 
not have been twenty-one at the time when the particular estate 
determined. It is quite impossible that she could have intended 
the attainment of the age of twenty-one to be part of the descrip- 
tion of the person to take. Therefore, in my opinion, the son 
takes a vested estate subject to be divested in tho event of his 
dying under twenty-one.” 

[(>») See also, per Sir W. Grant, M. R. , (») Per Wood, V.-C., Uohnety. Tree* 

leak e v. Xobinmn, 2 Mer. 380. eott, 33 L. J. Ch. 271. 

(.) 1 Ch. D. 433. 

3 o 2 
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mark on pre- 
ceding cases. 


[It will be observed that the actual words of gift (p) are “ to 
such son if he shall live to attain twenty-one,” and that “ such 
son ” must here mean “ son of A. bom or to be bom,” exclusive 
of the qualification “ who shall live to attain twenty-one,” be- 
cause the testator goes on to odd that very qualification, so far 
as he intends it to be one — “ if he shall attain twenty-one.” So 
that on this ground alone the case was not within Festing v. Alien . 
The intention was made by the M. E. to depend on the rule of 
law which requires 'a continuing particular estate to support a 
contingent remainder: there was nothing else to suggest that 
the testatrix intended that the devisee should be twenty-one at 
the time when the particular estate determined. Generally, it is 
only when the words of the will are ambiguous that the odn- 
struction of them can properly bo governed by such considera- 
tions. The rule itself is now abolished by statute (<?)]. 

It was at one period doubted whether a devise to a person 
after payment of debts was not contingent until the debts wero 
paid ; but it is now well established that such a devise confers 
an immediately vestod interest, the words of apparent postpone- 
ment being considered only as creating a charge (r). 

The several preceding classes of cases clearly demonstrate that 
the Courts will not construe a remainder to be contingent, merely 
on account of the inaccurate and inartificial use of expressions 
importing contingency, if the nature of the limitations affords 
ground for concluding that they were not used with a view to 
suspend the vesting. Such cases may be considered, however, 
as exceptions to the general rule ; and, agreeably to the maxim, 
exceptio probat regulam, they confirm, rather than oppose, the 
doctrine that devises limited in clear and express terms of con- 
tingency do not take effect, unless the events upon which they 
ore made dependent happen, which cases we now proceed to 
consider. 


Estates III. The first remark suggested by this class of coses is, that 

clew terms of an ©state will be construed to be contingent, if clearly so ex- 
contingency. pressed, however absurd and inconvenient may be the conse- 
quences to whioh such a construction may lead, and however 

[(jw) Sco also Bradley v. Barlow , 5 (/) Bamardiston v. Carter , 1 P. W. 

Hare, 589, -where the clear terms of 605, 609, 3 B. P. G. Toml. 64 ; see also 
contingency occurred in the mainte- Bagshaw v. Spencer , 1 Ves. 142 ; and 
nance clause, not in the gift of the some very able opinions stated 1 Coll, 
legacy. Jur. 214. Those of Lord Eldon (then 

If) 40 & 41 Viet. c. 33. See Ch. Sir John Scott) and Mr. Feame, are 
XXVI.] ' particularly worthy of attention. 
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inconsistent ■with what it may he conjectured would have been tho 
testator’s actual meaning, if his attention had been drawn to 
those consequences. 

Thus, in Denn d. Radcliffe v. Bagshaw («), where the devise 
was to the testator’s only daughter M. for life, and after her de- 
cease to the first son of her body, if Iking at the time of her death , 
and the heirs male of such first son, remainder to the other sons 
successively in tail, in like manner, remainder to testator’s 
nephew in tail. M. had issue an only son, who died in her life- 
time , leaving issue. Whether such issue was entitled under tho 
devise in tail (/) to this first son, was the question. It was con- 
tended for him, that the testator must have intended that the 
nephew, who was otherwise amply provided for by him, should 
not take until failure of all the descendants of his daughter; 
and that, to accomplish this intention, the Court would either 
construe the estate of the daughter to be an estate tail, or hold 
that an estate tail vested in the son on his birth ; and that the 
words, “ if living at the time of her death,” merely marked tho 
period when the remainder should commence in possession, as in 
the cases before discussed. But the Court (reluctantly, on ac- 
count of the hardship of the case (it),) decided, that the son not 
having survived his mother, his estate never arose. Lord Ken- 
yon observed, that the cases cited for him proceeded on informal 
words; whereas here correct and technical expressions wero used 
throughout (.?). 

So, in Holmes v. Cradoclc (y), where a testator devised freehold, 
copyhold, and leasehold estates to F., his heirs, &c., upon trust 
to pay testator’s wife an annuity of 100/. for her life, and to pay 
the residue of the annual profits to testator’s son W. during the 
life of his mother ; and if his son should happen to die before his 
mother, without leaving a widow or child, then in trust to pay 
all such profits to her for life, and subject to tho said trusts, that 
the said F. should stand seised to tho use of the testator’s said 
son, his heirs and assigns, for ever, subject and chargeable with 


(*) 6 T. B. 612; see also lVingrave v. 
Falgrave> 1 P. W. 401 (arising on the 
limitation of a term in a settlement). 

(t) ' For such it clearly would have 
been. See infra. 

J tf) * Persons taking instructions for 
Is, in which the vesting is to depend 
onthedeviseeor legatee attaining a par- 
ticular age or living to a given period, 
should carefully ascertain that the pos- 
sibility of his dying in tho mean time, 
leaving iww, is in the testator’s con- 


templation. It is probable that in gene- 
ral this event is overlooked ; and that if 
the testator’s attention were drawn to 
the circumstance, he would cither make 
the interest vest in the legatee, in caso 
of his dying leaving issue before the 
prescribed age or period f or else sub- 
stitute the issue in such event. 

[(a;) Cf. Jenkins v. Hughes , 8 H. L. 
Ga. 671, an informal wiU.] 

(y) 3 Ves. 317 ; [see also Vick v. 
Sueter, 3 £11. & Bl. 2l£] 
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CnAPTEBXXY. the legacies thereinafter given. In a subsequent clause he pro- 

~™~ ceeded thus : — “ And if my son shall die, leaving my wife, with- 
out leaving a wife or any child, after his death and my tcife-8, 1 
give and bequeath,” certain legacies, “ whioh I charge upon my 
real estate, hereinbefore limited to my son and his heirs.” The 
son survived his mother, and died without leaving wife or child ; 
and Sir R . P. Arden , M. B., held, that the legacies did not arise, 
on the ground that he was not warranted in totally rejecting 
words, unless they were repugnant to the clear intention mani- 
fested in other parts of the will (s). 

So, in Shuldam v. Smith , lessee of Matthews (a), where a testa- 
tor devised to certain persons for life, and after the death of the 
survivor unto all and every tho children of his late sister 0., by 
her three several husbands (naming them), that should be then 
living , and to their heirs and assigns, equally to bo divided be- 
tween them as tenants in common, and not as joint tenants : and 
\f there should be but one such child , and no issue of any of the other 
children then living , then, and in that case, he devised his real 
estate unto such surviving child, his or her heirs and assigns for 
ever. At the death of the surviving tenant for life, one child of 
0. only was living, but there was issue of several of the other 
children. It was hold in D. P. that in this event the remainder 
in fee was undisposed of. Lord Eldon said, you cannot, by im- 
plication or supplying words, give the whole to one child, in an 
event in which the testator has said, that such one child shall 
not have it (b), nor divide the estate into different aliquot parts 
botween one child and the issue of the others, where the testator 
has not told you what aliquot part is to be given to one, and 
what to the issue of the others. Lord Redesdale observed, that 
the testator had provided for the event of there being more than 
one child, and that of there being only one and no issue of the 
others then living. The third event, however, was that which 
had happened, and in that event there was no disposition. 

Remark on (;) But was there not ground to con- and Boo v. Brabant , 3 B. G. C. 393, 4 

Holme* v. tend, on the principle of Pearsall v. T. R. 703. 

Cradock. Simpson, and that class of cases, (ante, (a) 6 Dow, 22, [Sug. Law of Prop. 

p. 807,) that tho devise might bo read 416 ; see also Parsons v. Parsons , 6 Ves. 

“ if my son shall die without leaving a 678 ; Dickon v. Clarks, 2 Y. & 0. 672 ; 

wife or child, then after his decease, Clarke v. Butler , 13 Sim. 401 ; Lenox v. 
and after my wife's decease, if he shall die Lenox , 10 Sim. 400.] 
leaving my wife”? There can be little {b) That is, not expressly, but con- 
doubt that Sir IF. Grant would so have structively by giving to one, if there 

construed it. It is observable, that should be no issue of the others ; for it 

neither Webb v. Hearing , nor the anony- is observable that, if it had stood upon 

mous case in Ventris, 363, was cited to the former part of the devise alone, the 

Sir R. P. Arden , who relied much on sole surviving child would dearly have 

Calthorpe v. Gough , cit. 3 B. C. C. 396, taken. 
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[And in Maddison v. Chapman (c), where a testator directed ciutokh xxv. 
that, when the youngest of his two daughters had attained twenty- Limitation 
one, his real and personal estate should be divided into three ^oonfltruoJ 
equal parts, one part to he for his wife, and one of the remain- held to fail, 
ing two for each daughter ; at his wife’s decease her shore to be havinghap- 
equally divided between his two daughters ; provided, that if pened. 
either of his two daughters should die before a division of his 
property should have been made, and having no surviving issue, 
then the part of the deceased should go to the surviving sister. 

By a codicil, the testator provided that if both his children should 
die in their minority (d), and leave no issue, then in such case, and 
in such case only, ho gavo tho whole of his property to his wife 
for life with remainder over. The elder daughter attained 
twenty-one, but both died before the younger attained that age, 
and without having been married. It was held by Sir W. P. 

Woody V.-C., that whether the interests under tho will wore 
vested or not (c), and whether a reasonable motive could or could 
not be assigned for the condition upon which tho testator had 
made the limitation over in the codicil to depend, that condition 
must bo construed strictly, and that, this event not having hap- 
pened, the limitation over failed. “Tho condition,” said the 
V.-C. (viz. the death of tho elder daughter during minority), 

“ is not merely an event essential to the determination of the 
interest previously given to her, but involves a further incident, 
which may or may not have happened when that estate is deter- 
mined^). When I find a testator expressing this varied con- 
tingency, by his will giving an interest which may be determined 
by a death after minority, and by his codicil making a limitation 
over which is only to take effect in the event of death during 
minority, it i§ impossible to know what he intended, or to fore- 
see what he would have said had it been called to his attention 
that the two limitations did not coincide.”] 

The same rigid rule of construction prevails, where a testator Where testa - 
has disposed of an estate in a certain event only, under tho 
erroneous impression, that his power of disposition is confined tingency, 
to such contingency. the extent of 

Thus, in Doe d. Vessey v. Wilkinson (</), where lands had been 

[(<?) 4 E. & J. 709. See also Coult- attained twenty-one. 
hurst v. Carter , 16 Beav. 421, fourth (<?) The Court, however, thought 
point ; Pride v. Footo, 3 De G. & J. 262. they were vested. 

(d) “Minority” was construed in its (/) See ante, p. 809.] 

ordinary sense ; not, as contended for, (y) 2 T. R. 209. 

the period until the youngest daughter 
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oHAProm. settled on A. for life, remainder to trustees, to raise, in ease W. 

or any of his issue should be living at her (A.’s) death, 1,000/. 
for such persons as A. should appoint, remainder to W. for his 
life, remainder to his children in tail, remainder to A. in fee. A. 
by will, reciting the settlement, gave the 1,000/. in case W. or 
any of his issue should be living at the time of her death, to B. 
She then proceeded to declare, that “ in case neither the said W., 
nor any issue of his, should be living at the time of her decease, by 
which event the premises would devolve upon her and her heirs, n 
then she gave the same to trustees for 500 years, to raise certain 
sums of money within six months after her decease ; and from 
and after the expiration or other sooner determination of the 
said term, and subject thereto, the testatrix gave the premises 
to her brother for life, with remainder to her (testatrix’s) 
daughter C. in fee; but if she died before twenty-one and 
without i«me, to her son-in-law B. in fee, he paying certain 
legacies. W. survived the testatrix, and afterwards died without 
issue ; and the question was, whether in that event the devises 
took effect. The Court agreed that the limitation of the term 
was void in hvent ; and Grose, J., and Ashurst, J., held that the 
deviso of the inheritance was dependent on the same contingency. 
Buller, J., did not deny effect to the words of contingency, but 
oonfined them to the term, holding it to be a vested devise of 
the inheritance, subject to a contingent term (A). The argument 
that the testatrix might not be aware of her power to dispose of 
the estate, in cose of the death of W. without issue after her 
death, and that, had she been so, the whole of the will showed 
that she would have given it to W., was conclusively answered 
by Grose, J., who said that, “ if she was not aware of her power 
to give, she did not intend to give ; and their the law gives it to 
the heir, and we cannot take it from him. If she had known 
her power to dispose of it, she possibly would have given it, and 
probably might, but she has not said so ; and if we were to say 
so, it would be our will, and not hers.” 

Where hold- Still, however, where the construing of the devise to be con- 
to^becon^™ tingent, in accordance with the letter of the will, would have 
dSent thede e ® eo *' rendering nugatory a purpose dearly expressed 
dared object by the testator, the Court will struggle to avoid suoh a con- 
of the testator. ^ofon. 

# 

Thus, in Bradford v. Foley (t), where the devise was in trust 

(//) As to this point, see infra, s. 4. be exaotly the converse of Driver d. 

(i) Doug. 63. This oase Beems to Frank v. Frank , 3 M. & Bel. 26, 
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for the testator's son for life, and after his decease unto the first OBAPTEE 
and every mother son which he (the son) should have by any 
future wife in toil ; remainder to the daughters of such future 
marriage in fee ; with a proviso, that if his son should thereafter 
marty with any woman related in blood to M. his then wife, all 
' the above uses, so far as they related to the issue of such future 
marriage, should cease and determine, it being the testator’s 
steadfast resolution, to hinder that no person any ways of kin to 
her in blood, or bom or descended from any such person, should 
inherit any part of his said estate ; and in such case , notwith- 
standing there should be issue of his said son by such future 
marriage, living at the time of his (testator’s) decease, it was his 
will that neither they, nor either of them, should take any thing 
under his will ; but that the trustees should stand seised to the 
use of his (the testator’s) brother’s children, living at his decease, 
and their heirs ; and in caso they should all die in his lifetime, 
or after his decease, without issue, then he devised his said real 
estate to his own right heirs : he meant such heirs only as should 
be in no ways related in blood to the said H., all of whom he 
thereby excluded from any right, title, or benefit, from his 
estate (A). The son died without marrying again. It was con- 
tended, that in this event the ulterior estates never arose ; but 
the Court held, that the testator’s brother’s children were tenants 
in tail. Lord Mansfield said nothing could bo clearer than that 
the testator meant that no child of M. should take in any event ; 
and yet, according to that argument, such child, if there had 
been one, must have taken (as heir-at-law). 

The words in this case were certainly very strong, and to a Remark 
Judge less disposed than Lord Mansfield to relax the strict rules %^ rd 
of construction, they probably would have appeared to present 
on insuperable difficulty to holding the testator’s brother’s 
children to take in any other event than that of the son’s future 
marriage, especially as this construction extended tho devise 
beyond what was absolutely necessary to effectuate the testator’s 
professed object, namely, the exclusion of the obnoxious persons. 

He might have intended the devise in question to take effect 
only in case such persons came in esse. The case, however, 
stands distinguished from the others before noticed, in the fact, 

(k) It seems that these words would have taken the reversion by descent, 
not have amounted to a devise to the notwithstanding this clauso. Nothing 
persons next in descent, Goodtitle d. will exclude the heir, but an actual 
Bailey v. Pugh, 3 B. P. C. Torn! 454. disposition to some other person, [ante, 
Consequently, a son or other relation p. 623]. 
of If., being the testator’s heir, would 
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cHifnsB xxy. that the devise in its literal terms was inconsistent with a scheme, 
not merely conjectured, but avowed by the testator (/). 

[So in Quiche v. Leach (m), a testator devised lands to his wife 
until his son J. attained the age of twenty-five, “ and in ease 
his said son should attain his age of twenty-five and he (testator) 
should have any other child or children of his body living at the 
■ time of his death or that should be afterwards bora alive,” he 
devised his lands to trustees for 1,000 years upon the trusts 
thereinafter expressed ; and subject thereto, to his son J. for lifo 
with remainders over in strict settlement. The trusts of the term 
were declared to be for raising 5,000/. as portions for the testator’s 
children, other than the eldest, that he might happen to leave at 
his death ; but if all his children exoept on eldest should die 
before their respective ages of twenty-five and twenty-one, then 
the sum of 5,000/. was not to be raised ; “ provided always, that 
in case I shall leave no younger ohild or children, or being such, 
all of them shall die before the said respective agos of twenty-five 
or twenty-one years, or in case the said sum of 5,000/. be raised, 
then the said term of 1,000 years shall cease, determine and be 
utterly void.” J. attained the age of twenty-five, and was the 
only ohild whom the testator left surviving him. The question 
was whether the devise of tho term had failed. It was held 
that it had not ; for there were two circumstances by which the 
testator had satisfactorily shown that he intended the term to 
take effect at his death in all events ; first, the clause of cesser 
provided that the term should cease on certain contingencies, one 
of which was the testator’s not leaving any younger child. Such 
a proviso would bo useless and unmeaning if, unless he left a 
younger child, the term was never to come into existence. A 
term which never existed could not possibly cease (n) t The other 
circumstance was this : One of the trusts of the term was, that 
if the testator’s wife should die before J. attained twenty-five, 
the trustees should allow him a sum not exceeding 400/. per 
annum for maintenance. This trust could only be performed by 
means of the term, and therefore necessarily pre-supposed its 
existence : and it was a trust not made to depend by any neoes- 

[(/) This case is given by i'earne (C. (//) But the term was to “ cease, de- 

ll. 234), as an examplo of a limitation tormine and be void 1 ' upon any one of 
after a preceding estate, which preced- three events ; 1 , there being no younger 
ing estate depends on a contingency children; 2, their during under age; 
which never happens, taking effect not- or, 3, the money having been raised, 
withstanding. Might not tho words have been read 

(mi) 13 M. & W. 218. distributive^? 
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[sary or reasonable construction of the words used on tbe event onmnr. 
of* there being a younger child.] 

As a devise expressly made to take effect on a contingency Vented gift 
will not arise unless such contingency happen, it follows & fortiori Snlc^'Sfth'o « 
that an estate once vested will not be divested, unless all the eventH 
events which are to precede the vesting of a substituted devise lttppen# 
happen ( 0 ). And this, it is to be observed, applies as well in 
regard to events which respect the personal qualification of the 
substituted devisee, as those which are collateral to him. In 
every case the original devise remains in force, until the title of 
the substituted devisee is complete. Thus, if a devise be made 
to A., to be divested on a given event in favour of persons un- 
born or unascertained, it will not be affected by the happening 
of the event described, unless, also, the object of the substituted 
gift come in esse, and answer the qualification which the testator 
has annexed thereto. 

Thus, in Harrison v. Foreman (p), where a fund was be- 
queathed to A. for life, and after her decease to 1\ and S. in 
equal moieties ; and in case of the death of either of them in 
the lifetime of A., then tho whole to the survivor living at her 
decease. Both died in her lifetime ; and Sir R. B. Arden , M. R;, 
held, that the original gift was not defeated. 

So, in Sturgess v. Pearson (q), it was held, that a gift to a 
person for life, and after his death to his threo children, or such 
of them as should he living at the time of his death , conferred a 
vested interest on the children, subject to bo divested only in 
favour of those (r) who should bo living at the prescribed period; 
so that if all the children died in the lifetime of the tenant for 
life, the shades of the whole devolved to their respective repre- 
sentatives. 

And the same construction has sometimes been applied in 
cases, where the intention that the survivors (in whose favour tho 
original gift was divested) should be living at the time of distri- 
bution, was less clearly marked. 

As, in Browne v. Lord Kenyon («), where tho testatrix gave 

[( 0 ) Co. Lit. 219 b ;] Doe v. Cooke, 7 Clarke v. Lubbock , 1 T. & C. C. C. 492 ; 

East, 269, ante, p. 621; Doev.Bawding, Eaton r. Barker , 2 Coll. 124; Benn v. 

2 B. & Aid. 441, ante, p. 622; see also Dixon , 16 Sim. 21 ; Walker v. Simpson , 

Doe d. Usher ▼. Jessep, 12 East, 288; 1 K. & J. 719;] and seo Huhne v. 

f Wall v. Tomlinson , 16 Ves. 413; Vul- Huhne , 9 Sim. 644, stated post, Ch. 
liamy v. Huskieson , 3 Y. & C. 80.] XXVI. 

Ip) 6 Ves. 207. [(r) Be Clark's Trusts , L. R., 9 Eq. 

fo) 4 Mad. 411 ; [. Kimberley v. Tew , 378.] 

4 X). & War. 139 ; Masters y. Seales , 13 \s) 3 Mad. 410. 

Beav. 60; Peters v. Dipple, 12 Sim. 101; 
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Devise not di- 
vested by con- 
tingent clause 
which fails. 


1,000/. to which she was entitled by virtue of a deed of settle- 
ment (and which it seems was charged upon land), upon trust 
for several persons successively for life, and after the death of 
the survivor, upon trust to pay the principal to 0. ; but “ if he 
be then dead 99 (which event happened), then to his two brothers 
in equal shares, or the whole to the survivor of them . Both the 
brothers survived the testator, and died pending the prior life 
interests. Sir J. Leach , V.-C., held, that they took vested in- 
terests at the death of the testator, subject to be divested if one 
only should survive the tenants for life; though he intimated a 
doubt, whether the testatrix did mean that either brother should 
take any interest without surviving the tenants for life ; but his 
Honor said, tho force of the expression was otherwise. 

So, in Belk v. Slack (/), where a testator gave the residue of 
his real and personal estate to trustees, upon trust for A. for life, 
and after the decease of A. and B. ho gave the same to C. and 
D., to bo equally divided between them, share and share alike, 
or to the survivor or survivors of them . 0. and D. both died in 

the lifetime of A. and B. ; and it was held that their respective 
representatives were entitled to the several moieties of the 
residue. 

[Where by tho word “survivor” is denoted, not one who shall 
be living at a defined point of time, but only one of several de- 
visees who outlives the other or others, the construction is of 
course inapplicable. Thus, in White v. Baker (a), where the 
gift was to A. for life, and after his death to B. and O. equally, 
and in case of the death of either of them in the lifetime of A., 
the whole to tho survivor of them ; it was held that the word 
“ survivor ” referred to the event of one of the two persons, B. 
and C., surviving the other, and consequently that qn the death 
of B. in the lifetime of A., the whole vested indefeasibly in C., 
although the latter also died before A. 

The striotness of construction put upon a gift divesting a pre- 
vious vested interest is further exemplified by Tempkman v. 
Warrington (#), where a testatrix bequeathed her residue in trust 
for A. for life, and after her death in trust for her children ; but 


(t) 1 Kce. 238 ; see also Jackson v. 
Koble, 2 Kee. 590, post ; [Aspinall v. 
Audits , 7 M. & Gr. 912 ; Littlejohns v. 
Household , 21 Beav. 29 ; Tage v. May, 
24 Bcav. 323 (correcting 1 Macdonald v. 
Bryce, 16 Beav. 681) ; Cambridge v. 
Rous, 25 Beav. 416 ; and see and con- 
sider Gibson v. Hale, 17 Sim. 129. 

(a) 2 D. F. & J. 56. See this case 
citeaagain, Ch. XLYII. s. 3, where gifts 


to “ survivors” are treated at large. 

(a?) 13 Sim. 267; Beonho Bromheady, 
Hunt, 2 J. & W. 459; Gordon v. Hope, 
3 De G. & S. 351 ; and Terrell v. Cooke, 
6 L. J. Ch. N.S. 68 ; Me Minor's Trust, 
28 Beav. 60 (settlement); Comeek v. 
W adman , L. K., 7 Eq. 80. See bIbo 
Skey v. Barnes, 3 Mer. 334 ; Hope v. 
Totter, 3 K. & J. 212 ; Malcolm v. Mai* 
eolith 21 Beav. 225. 
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[in case there should he hut one child at A/s death then to go to chaptebxxv. 

that one, and on failure of issue, as A. should appoint. A. hod 

eleven children, three of whom died in her lifetime ; and it was 

held that as there were more children than one livi n g at A/s 

death, the deceased children were not divested of the interests 

which they took under the primary gift. 

And in Strother v. Button (y), where a testator gave to his 
daughter R. 1,000/. to he invested and the interest to he paid to 
her for her life, and at her death to he called in and distributed 
equally amongst her children ; “ in case any lawful children aro 
living from son or daughter being dead, the issue of their mar- 
riage, that such ohild or children shall bo equally entitled to the 
part or share their parent would ho entitled to if they had been 
living.” R. had several children, of whom four died in her life- 
time without issue; and it was held that tho share? which vested 
in them on their births, were not divested ; for the gift in favour 
of the issue of the children who had issue, did not affect tho 
shares of the children who died without leaving issue. 

The principle of the foregoing authorities prevails not only 
where tho original gift is vested, but also where it is contingent, 
provided the contingency be not such as to prevent the contin- 
gent interest from being transmissible (s). 

It will be observed that if the prior devise creates an estate 
tail, the owner of it, if it be vested, may, by executing a disen- 
tailing deed, defeat the gift over ; but this is no reason for im- 
porting the contingency into the prior gift in order to preservo 
the gift over («).] 

Where a gift to several persons or such of them as shall bo 
living at a certain time, is followed by limitations over in case 
of their dying under alternative circumstances, (for instance, 
under twenty-one leaving issue, and under twenty-one without 
issue,) these executory gifts are held to apply only to the shares 
of objects who are living at the prescribed period; to decide 
otherwise would be to reduce the words, “ or such of them as 
shall be then living,” to silence (b). 

[(y) 1 De G. & J. 675. Sco also Bald- aro transmissible, and when not, is 
win V. Roger*) 3D. M. & G. 640 ; Etches pointed out at the close ot this chapter, 
v. Etches, 3 Drew. 447, 2nd point ; Re (a) Davies v. Richard* , 13 O. B. N.S. 

Bennett's Trusts , 3 K. & J. 280 ; but cf. 69, 861 .] 

Stuart v. Cockerell, L. R, 5 Ch. 713 ; (b) Tfowes v. Herring, 1 M‘C1. & Y. 

Read v. Gooding , 21 Beav. 478. 295. The rule, that estates vested are 

(s) Wagstaff v. Crosby , 2 Coll. 740 ; not to be divested unless all the events 
Re Sanders' Trusts, L. R, 1 Eq. 675 upon which the property is given over 
( dissentin g from Willis v. Vlaskett, 4 happen, seems to have been generally 
Beav. 208). When contingent interests adhered to, although an absurd and 
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Question, 
whether con- 
tingency con- 
fined to par- 
ticular estate, 
or extends to 
a scries of 
limitations. 


Contingency 
held to extend 
to whole line 
of limitations. 


Contingency 
confined to 
particular 
estate. 


IV. When a contingent particular estate is followed by other 
limitations, a question frequently arises, whether the contingency 
affects such estate only, or extends to the whole series. The 
rule in these cases seems to be, that if the ulterior limitations be 
immediately consecutive on the particular contingent estate in 
unbroken continuity, and no intention or purpose is expressed 
with reference to that estate, in contradistinction to the others, 
the whole will be considered to hinge on the same oontingenoy ; 
and that, too, although the contingency relate personally to the 
object of the 'particular estate, and therefore appear not reason- 
ably applied to the ulterior limitations. 

Thus, where an estate for life is made to depend on the con- 
tingency of the object of it being alive at the period when the 
preceding estates determine, limitations consecutive on that 
estate have bfcen held to be contingent on the same event, for 
wont of something in the will to authorize a distinction be- 
tween them (e). 

In Moody v. Walters , the limitations in a marriage settlement 
were to the husband and wife successively for life, remainder to 
the first and other sons in toil male ; with remainder, in case he 
(i the husband) should die without leaving any issue male then born } 
and alive , and leaving his wife with child , to such after-born child 
or children, if a son or sons : remainder to the brother of the 
settlor for 120 years, if he should so long live ; remainder to 
trustees for preserving contingent remainders ; remainder to his 
first and other sons in tail male, with reversion to the settlor in 
fee. Lord Eldon expressed a strong opinion (though the oase 
was not decided on the point), that the husband having died, 
leaving a son, the limitation to the posthumous son would not (if 
there had been one) have arisen, and that the ulteriqr limitations 
failed with it. Such, he thought, would have been the construc- 
tion, had it been a will. 

Instances in which a contingency has been restricted to the 
immediate estate are of two kinds. First, where the words of 


whimsical intention be thereby imputed 
to the testator. See Graves v. Bain - 
bridge , 1 Ves. jun. 662. [But where the 
original gift is in ambiguous^torms 

elusion that tfiis is theu/true^ import is 
aided by the improbability of the testa- 
tor intending to make tho vesting or in- 
defeasibility of a legacy to a class, de- 
pend on whether one or two only of the 


class survive a u 
Hobbs , 3 Drew. 101 ; 


riod, Shum v. 
niel y. Gossett^ 


19 Bear. 478 (as to which, however, see 
L. B., 7 Eq. 82) ; Selby v. Whittaker , 
6 Ch. D. 239.] 

(c) Davis v. Norton, 2 P.W. 390; Doe 
d. Watsonr . Shipphard, Doug. 76, stated 
Fea. G. B. 236 ; Moody v. Walters , lOVes. 
283; XToldervyY. Colt, 1 Y. &C. 240, 627, 
1 M. & Weis. 260 ; the same rule applies 
to personalty, Lett v. Randall , 10 Sim. 
112; Fitshenry v. Bonner , 2 Drew. 36; 
Cattley v. Vincent , 15 Beav. 198 ; Gray 
v. Golding , 6 Jur. N.S. 474.] 
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contingency are referable to, and evidently spring from, an in- chapter xxv. 
tentien which the testator has expressed in regard to that estate, 
by way of distinction from the others. 

As, in Horton v. Whittaker (rf), where* A., by his will, declared Whero the 
his desire to provide for his sisters ; but considering that his ^rableto 
sister M., wife of W., was already well provided for during the particular 
life of her husband, and therefore would not, unless she liaftpened estato ° uly * 
to survive him , want any assistance to enable her to live in the 
world, he devised his estates to trustees, in trust during the life 
of M., to pay the rents to his (the testator’s) sisters T. and B. ; 
and after the decease of W., in case his {the testator's) sister M. 
should be then living , in trust as to one-third, to the use of tho 
said M. for life ; and as to the other two-thirds, to the other two 
sisters respectively for life ; remainder, as to each third, to the 
respective sons of each successively in tail, with remainders over. 

M. died in the lifetime of her husband ; and the question was, 
whether the remainders did not fail by this event ; but it was 
held, that the contingency affected her own life estate only, and 
did not extend to the ulterior limitations. 

Secondly. The contingency is restricted to the particular estate Where the 
with which it stands associated, where the ulterior limitations do of 1 ^^ 1 
not follow such contingent estate in ono uninterrupted series, in estates stand 
the nature of remainders, but assume the form of substantive in- dent yjSSSt 
dependent gifts. As, in Lethieullier v. Tracy (e), where A. de- 
vised land to his daughter for life, remainder to her first and 
other sons in tail ; and, if she should depart this lifo without 
issue of her body living at her death , then he devised the land to 
trustees and their heirs, until N. should attain twenty-one, upon 
oertain trusts. Item — the testator gave and devised the land in ques- 
tion to N., ^fter he should have attained his age of twenty-one 
years, for his life, with remainders over. Lord Hardwicke held, 
that the contingency of the daughter dying without issue living 
at her death affected only the estato limited to the trustees until 

N. attained twenty-one, and not the subsequent limitations. lie 
took the words, “ Item — I give and devise,” &o., as a substantive 
devise, and not at all relative to the former devise to the trustees, on 
the contingency of the daughter dying without issue at her death. 

(d) 1 T. B, 346 ; see also Nappcr y. Sm. 184.] 

Sanders, Hutt. 119; Bradford v. Foley, (e) 3 Atk. 774, Amb. 204; and see 
Doug. 63, stated ante, p. 824; [Doe d. Aislabie y. Rice, 3 Mad. 266, 3 J. B. 

Lees v. Ford, 2 Ell. & Bl. 970 ; Doutty y. Moo. 358, 8 Taunt. 459, stated infra ; 

Laver, 14 Jur. 188; Darby v. Darby, 18 but see Doe y. Wilkinson, 2 T. B. 209, 

Beay. 412 ; Baton v. Hewitt, 2 Dr. & ante, p. 823. 
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CHAPTER XXV. 


Observations 
on word 
“ item.” 


[So, in Pearson v. Rutter (/) , where a testator devised his mes- 
suage and farm at S. to trustees in trust for his grandsoii Robert 
in tail, and if he should die under age and without issue, then in 
trust for the testator’s son Richard for his life, and after his de- 
cease, in trust for M. during widowhood, “ and subject to the 
trusts hereinbefore thereof declared,” in trust for A. and B. ; 
Robert died without issue, but having attained twenty-one, so 
that the trusts in favour of Richard and M. failed (g ) ; but. Lord 
C ran worth held, that the ultimate trust was to be read inde- 
pendently of the former clause, upon the same principle that, in 
the case of Lethicullicr v. Tracy, the “ item” clause was treated 
as a fresh departure, and a start upon a new disposition. 

And in Boosey v. Gardener (A), where a testator bequeathed to 
his two sisters the interest of his Long Annuities for their lives, 
and in case of one or both of their deaths before his, he gave the 
whole interest in Long Annuities to his brother for life ; at his 
death the testator gave half of the capital to his niece A., his 
brother’s daughter, to help to bring her up, till she attained the 
age of twenty-one, then to receive half the capital ; likewise the 
testator bequeathed to his nephew S., his brother’s son, if not 
further family, the other half ; in case of further family, to be 
divided between them, not dividing the half left to A. : it was 
held that the bequest to the niece and nephew, were not con- 
tingent upon the deaths of the sisters in the testator’s lifetime. 
Turner , L.J., was not prepared to say, that if the question had 
depended only on the disposition in favour of the niece imme- 
diately following on the disposition in favour of the testator’s 
brother, the interest of A. might not properly have been held to 
depend on the contingency, but that the disposition in favour 
of the nephew could not, upon a sound construction of the will, 
and having regard to the foregoing authorities, be held to be 
governed by the words of contingency, so far as the nephew was 
concerned; and if not as to him, neither could the disposition in 
favour of the niece; for the two dispositions were connected to- 
gether, and formed port of one scheme. 

It is not, however, to be assumed that whenever the word 
w item,” or “ likewise,” begins a sentence, it creates a complete 
severance of all that follows from the previously-expressed con- 

[(/) 3 D. M. & GL 398 ; approved (h) 6 D . M. & Gk 122. See edso 
by Lord St. Leonards , and not appealed Quicks v. Leach, 13 M. & Welfl. 218 ; 
on this point, Grey v. Pearson, 6 II. L. Sheffield v. Earl of Coventry , 2 D. M. & 
Ca. 01, 103. CF. 551. 

(y) Vide ante, p. 511. 
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[tingenoy. It cannot bo put higher than this, that such expres- 
sions make a primfl, facie case for the disconnexion, which tho 
context of the will may either maintain or rebut. In LcthiculUcr 
v. Tracy, Lord Ilardicicke said that if the legal estate had been 
given to the daughter and her issue, and then after these words 
the whole had been given to trustees, and all tho subsequent 
limitations had been only declarations of that trust, in such case 
these words (of contingency) would have oxtonded to tho wholo. 

And in Taylor v. Pcgg (»), where a testator gave to trustees 
in trust for his son until ho attained twenty-one, or was ablo to 
make a will himself, all his estate, lands, &c., and after a specific 
bequest of furniture to his wife, tho testator bequeathed to her 
20/. a year so long os sho should continue his widow if his son 
were living, and if his son should die before twenty-one, ho em- 
powered his wife to hold his estate for her life, if she continued 
his widow, but if she should intermarry, ho gave her only 10/. 
a year for her life, if his son should bo then living. Likewise he 
empowered two other trustees at tho death of his wifo to sell his 
real and personal estate, and distribute the proceeds to his wifo, 
his nephews and nieces, and others. It was held by tho M. It., 
notwithstanding the word “ likewise,” that the power of sale was 
governed by the same contingency as the gift to tho widow, viz. 
the death of the son under twenty-one. He was satisfied it was 
not the intention of the L.JJ., in Boosey v. Gardener, to decide 
that wherever the word “ likewise” occurred, the contingency 
which governed the previous gift was not to govern that which 
followed, if the subject-matter was clearly connected.] 


CHAPTER XXV. 


Effect of word 
“ likewise.” 


Y. The same general principles which regulate the vesting of Vesting of be- 
devises of seal estate apply, to a considerable extent, to gifts of sonalVstateT" 
personalty. "Whatever difference exists between them, has arisen 
from the application to the latter of certain doctrines borrowed 
from the civil law, which have not obtained in regard to real 
estate, having been introduced by the Ecclesiastical Courts, who 
[formerly (£)] possessed, in common with Courts of Equity, a 
jurisdiction for tho recovery of legacies and distributive shares of Pecuniary 
personal estate. Pecuniary legacies charged on land (/) axe, so ^ 

land. 


[(<) 24 Beav. 105. 

(A) This jurisdiction was abolished 
by 20 & 21 Viet. c. 77, s. 23. 

(/) * Leaseholds are not land for this 

J. — VOL. I. 


purpose, He Hudsons, 1 Dru. 6 ; nor is 
money to arise from the sale of land, 

Me Hart's Trust , 3 De G. & J. 195 ; * 

Turnery . Muck , L. R., 18 Eq. 301. * Leaseholds 

o tt and proceeds 

0 H of laid. 
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CHARTER XXV. 


Distinction 
'where pay- 
ment is post- 
poned with 
refarenco to 
circumstances 

ctarisee, and 
where for 
convenience 
of the estate. 


far as they oomo out of the real estate, to bo considered as dis- 
positions pro tanto of that species of property (»»). 

A pecuniary legacy, whether charged on land or not, given to 
a person in esse simply, i. e. without any postponement of pay- 
ment, is, of course, vested immediately on the testator’s decease. 
In regard to sums payable out of land in future, tho old rule 
was, that, whether charged on tho real estate primarily, or in aid 
of the personalty, they could not be raised out of the land if the 
devisee died before the time of payment (») ; but this doctrine 
has undergone some modification ; and the established distinc- 
tion now is, that, if the payment be postponed with reference to 
the circumstances of the devisee of the money, as in the cose of a 
legacy to A., to be paid to him at his age of twenty-one years, 
the charge fails, os formerly, unless the devisee lives to the time 
of payment (o) ; and that too, though interest in the mean timo 
bo given for maintenance (p). But, on the other hand, if the 
postponement of payment appear to have reference to the situa- 
tion or convenience of the estate, as, if land be devised to A. for 
life, remainder to B. in feo, charged with a legacy to 0., payable 
at the death of A., the legacy will vest instanter ; and, conse- 
quently, if C. die before the day of payment, his representatives 
will be entitled ; the raising of the money boing evidently deferred 
until tho decease of A., in order that he may in the mean time 
enjoy the land free from tho burthen (q). But either of these 


* MS. case of 
Oakeley v. 
Kitchener . 


W^eos 


Duke of Chandos v. Talbot, 2 P. 
602; Jennings v. Looks, ib. 276; 
Drowse v. Abingdon, 1 Atk. 482 ; Re 
Hudson*, 1 Dru. 6.] 

In) 2Vem.439; Pro. Cli. 195; 1 Eq. 
Ca. Ab. 267, pi. 2 ; [Pro. Ch. 290 ;] 3 
Atk. 112; 1 Atk. 482. The ground of 
this rule, it should seem, was that the 
inheritance might not be unnecessarily 
burthened. 


(o) Gawler v. Standenvicke, 1 B. 0. 0. 
105, n., 2 Cox, 15; Harrison v. Naylor, 
3 B. C. C. 108, 2 Cox, 247; Thipps y. 
ZordMulgrave, 3 Ves. 613 ; but see Jack- 
son y. Farrand, 2 Vem. 424, [1 Eq. Ca. 
Ab. 268, pi. 8 ; this case is said to havo 
been termed anomalous by Lord Hard - 
wicke, Cottony, Cotton, ib. n., 1 Atk. 486.] 

( p ) Rearm v. Loman , 3 Ves. 135; 

5 Gawler v. Standenvicke , ubi sup. ; 
y arker y. Hodgson, 3T) L. J. Ch. 690.] 
\g) 3 P. W. 414 ; Cas. t. Talb. 117; 
1 Eq. Ca. Ab. 112, pi. 10 ; Com. Rep. 
716; 2 Atk. 127, 607; 3 Atk. 319; 1 
Ves. 44; Amb. 167, 230, 266, 575; 1 

B. C. C. 119, n., 124, n., 192, n. ; Dick. 
629; 1 B. C. C. 119; ib. 191 ; 9 Ves. 6 ; 


4 Sim. 294; 2 Y. & C. 539; [2 T. & 

C. C. C. 134 ; 3 Hare, 86 ; 7 k 334 ; 
1 M. D. & D. 418 ; 2 ib. 177; 1 H. L. 
Ca. 43, 57; and seo Remnant v. Hood, 2 

D. P. & J. 396.] * In Oakeley v. Kit- 
chener, in Chancery, March, 1827 (with 
a MS. note of which the writer has 
been favoured), a testator devised to 
his wife an annuity foi* her life out of 
his real estate, and, subject thereto, 
devised his real estate to trustees for 
600 years to raise his debts and legacies. 
Ho gave a legacy of 1,000/. to each of 
his four younger children, payable at 
twenty-one, as to sons, and twenty* 
one or marriage, as to a daughter, with 
interest in the mean time, to be applied 
for their maintenance. He also gave 
them a further legacy of 1,000/. each 
to be paid within six months after the 
death of the wife, payable at twenty- 
one, or marriage, as before, with in- 
terest from her death. There was 
(though the fact does not appear to be 
very material) a gift over of the respec- 
tive legacies on the death of the sons 
before twenty-one, without issue, or 
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rules oi construction, of course, will yield to an expression of a 
contrary intention. Thus, even where the payment is made to 
depend on a contingency, which might, abstractedly viewed, 
appear to spring from considerations personal to the legatee, as 
in the case of a sum of money dirootod to be raised for a person 
at the age of twenty-one ; yet the vesting will take place imme- 
diately on the testator’s decease, if such be the dcclarod inten- 
tion (r). And if suoh intention, though not expressly intimated, 
can be collected from the context, the exclusion of either rule 
will be no less complete. 

And here it may be observed, that it is a circumstance always 
in favour of the immediate vesting, that the testator has expressly 
given over the legooy to another in the event of the legatee 
dying under certain circumstances ; tho inference being, in such 
case, that the legacy is meant to bo raised out of tho land for 
the benefit of the original legatee, in every event, except that 
on whioh it was expressly given to tho substituted legateo ($). 

On the same principle, whore a testator provides that, in tho 
event of his legatoe, or one of the logatees, if more than one, 
dying in his own lifetime, the legacies should not sink into tho 
land, but be raised for tho benefit of somo other persons, — a 


the daughters unmarried, to tho sur- 
vivors. It was hold, that the vesting 
of tho second series of legacies was not 
postponed until the decoase of tho wife, 
and, therefore, did not fail by tho de- 
cease of the children during her life. 

This case, it will bo porccived, agrees 
with the general distinction stated in 
the text, as tho charge was evidently 
postponed until tho death of the an- 
nuitant for the convenienoo of tho es- 
tate. [See also Brown v. Woofer , 2 Y. 
& C. G. C. 134/ Of course it makes 
no difference in tho construction, that 
tho remainderman, whoso interest is 
charged with the logacy, dies beforo 
the tenant for life. The interest passes, 
cum (mere, to ‘the heir, Morgan v. Gar- 
diner, 1 B. G. G. 193, n. Butin Taylor 
v. Lambert , 2 Ch. D. 177, a legacy, 
charged on land devised to A. in fee, 
but not to be raised “ until A. como 
into actual possession of tho M. estate” . 
(of which he was then tenant for lifo 
in remainder), failed through A. dying 
before the tenant for life in possession 
of that estate. The * 1 convenient’ ’ time 
was always uncertain and never arrived. 
See analogous rule aa to personalty, 
Atkins v. Rieeoeks , 1 Atk. 600, post, 
p. 839.] 

(r) Watkins v. Cheek, 2 S. & St. 199. 


(s) Murkin v. Thillipson , 3 My. & K. 
267, whoro A. bequeathed to his six 
grandchildren tho sum of 50/. each, when 
the youngest should como of age, they 
to receive the interest in tho meantime, 
when a certain estate should be sold, 
adding, “if cither of those children 
should not live to como of age, nor havo 
an heir born in wedlock, tho said 60/. to 
be equally divided among the surviving 
children. ’ Ouo of tho grandchildren 
attained twenty-one, married, and 
afterwards died, during tho minority 
of tho yoiuigcst grandchild, leaving a 
child. Sir J. Leach, M.B., thought 
that though thoro was, in terms, no 
gift until tho youngest grandchild at- 
tained twenty-ono, yet as interest was 
given in tho moan time, and payment 
was postponed for tho convouionco of 
tho estate, the interests wero vested : 
and his Honor assented to tho argument 
(which had been strongly urged at tho 
bar), that as the ulterior gift Bhowed 
that tho legacy was intended not to 
sink into the land, if the legatee died 
under age, leaving a child, k fortiori 
it could not be meant that tho legacy 
should sink into the land in the event of 
the legatee attaining twenty-ono, and 
afterwards dying, leaving a child. 

2 
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Gift over in 
one event fa- 
vours vesting 
in all other 
ovonts. 


Murkin v. 
Thillipson. 
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ohaptebxxv. strong argument is naturally suggested, that the testator must 
intend the legacies to he raised for the benefit of the legatee 
absolutely, or, in other words, that he should take a vested inte- 
rest in case he does survive the testator (t). 

[And, on the other hand, although the time of payment may 
appear to be fixed with a view to the convenience of the estate, 
for instance, six months after the death of an annuitant, yet, if 
the direction be to pay at that time to the legatees, li or such of 
them as shall be then living,” it is dear that the representatives 
of one who dies before the annuitant cannot claim a shore in the 
fund (u). And a gift thus, “ I bequeath from and after the death 
“of” an annuitant (annexing the time to the gift itself), is not a 
present gift with postponed payment, but a postponed gift (?).] 
'When pay- Sometimes a difficulty occurs in determining at what period a 
‘of payment ° sum of money charged on land is to be raised, from the absence 
being fixed. 0 f expressions fixing the time of payment. The cases on this 
subject are not all reconcileable (#), but it seems that, generally, 
in such a case, the devisee would be entitled to have the monoy 
raised immediately. In Cowper v. Scott (y), 1,500/. was to be 
raised, within six years after the testator’s decease, out of the 
rents and profits, and interest at 4/. per cent, in the mean time, 
for his two youngest daughters, one of whom dying under ago, 
and within the six years, it was held to belong to her represen- 
tative, on the ground that there was no precise appointment 
when it should bo paid ; the six years being mentioned as the 
ultimate time, and it was to be paid as much sooner as it could. 
Charges on But, if the testator have only a reversion in the lands charged, 
reversions. y. . g the m0 ney would be held not to be raiseable 

until the reversion fell into possession. This principle has pre- 
vailed in several cases in regard to annuities (s). # 

pereonai° f VI. We now proceed to consider the rules which regulate the 
legacies. vesting of personal legacies (a), the payment of which is post- 

. (f) Lowtherv. Condon, 2 Atk. 127, 130. obvious spirit and design of such, pro - 
[(m) Goodman v. Drury , 21 L. J. Ch. visions. [And boo Butler's noto Iv. to 
680; seo Bruce v. Charlton, 13 Sim. 65. Foarne, C. R. 557.] 

(v) Me Cartledge, 29 Beav. 533.] (y) 3 P. W. 119; seo also Wilson v. 

(jp) See Cox’s note to Duke of Cnandos Spencer , 3 P. W. 172 ; [Ernes v. Hancock , 

v. Talbot, 2P. W. 612; but it is observ- 2 Atk. 507; Hodgson v. Rawson, 1 Ves. 

able, that tho cases tlioro cited as de- 44.] Norfolk v. Gifford , 2 Vem. 208, 

cidedon the principle that portions “do [as explained in Raithby’s note, went 

not vest, if the children die before they on a different ground], 

want them," arose in reference to por- ■ (z) Agcr v. Pool, Dyer, 371 b; Turner 
tions under settlements, where the effoct v. Probyn, 1 Anstr. 66. 

of holding tho portions to vest ins t ante r [(a) Including- bequests of money to 

would ha vo boon to give them to tho arise by sale of land, Me Hart's Trusts r 
father, in tho evont of the cliildron dy- 3 Do G-. & J. 195.] 

ing at a very early age, contrary to the 
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poned to a period subsequent to the decease of the testator. A chapter xxy, 
leading distinction is, that if futurity is annexed to the substance Distinction 
of the gift, the vesting is suspended ; but if it appeal's to relate is 

to the time of payment only tho legacy vests instanter. Thus, sXstanco of 
where a sum of money is bequeathed to a person at tho ago of whero^o timo 
twenty-one years (J), or at the expiration of a definite period of payment 
(say ten years) from tho decease of the testator (c), tho vesting, only ’ 
not the payment merely, is deferred ; and, consequently, if the 
legatee dies before the period in question, tho legacy fails. But 
if the legacy is, in the first instance, given to tho logatce, and is 
then directed to be paid at the ago of twenty-one years, or at tho 
end of ton years after tho testator’s decease, tho legacy vests 
immediately, so that, in the event of tho legatee dying before 
the time of payment, it devolves to his representative (d). As, 
in Sidney v. Vaughan (e), whero a testatrix bequeathed to A. 

100/., to be paid to him within six months after ho should have 
served his apprenticeship to which ho was then bound. A. did 
not serve out his apprenticeship, but ran away from his master, 
and, after the expiration of tho term, died intestate. It was 
held in D. I\ that A.’s administratrix was entitled to Ilia 
legacy, with interest from tho expiration of six months. 

So, in Chaffers v. Abell (/), where a testator bequeathed 
certain sums of stock to trustees, to pay 40/. per annum to his 
daughter M. for life, and, after her decease, “ to pay, assign and 
transfer the sum of 1,000/. stock equally amongst all and every 
the child and children of M., sharo and share alike, to be paid 
and transferred to them when and so soon as the youngest should 
attain his or her age of fu'cnty-one years” (g) ; and directed that, 
after the deceaso of his daughter, tiro dividends should bo 
applied for^the maintenance of the children. At the death of 

(b) Onslow v. South, 1 Eq. Ca. Ab. 295, immediately. See Crickett v. Dolby, 3 
pi. 6; Cruse v. Barley , 3 1*. W. 20: [lie Ves. 13; Felt ham v. Felt ham, 2 P. \V. 271. 

Wrong ham's Trust, 1 Dr. & Sm. '358.] (/) 3 Jur. 577; [see also Waillcy v. 

(c) Smell v. Dee, 2 Salk. 415 ; [seo North, 3 Ves. 3C4 ; Williams v. Clark, 

also Bruce v. Charlton, 13 Sim. 65. 4 Do G. & S. 472; Edmunds v. Waugh, 

Compar e Bromley y. Wright, 7 Haro, 4 Drew. 275 ; Brocklebank v. Johnson, 20 
339, post, p. 841.] Beav. 205; wheuce it appears that tho 

(rf) Cloberry v. Dampen, 2 Ch. Cas. Court is always anxious to find a gift 
155, 2 Frecm. 24; Stapleton v. Chcalcs, independent of the direction to pay, or 
2 Vem. 673, Pro. Ch. 317; llarvcy v. a direction to set apart a fund for pay- 
lla’rvey, 2 P. W. 21 ; Jackson v. Jack - ment of tho legacy. But see Shttm v. 
son, 1 Vos. 217. Hobbs, 3 Drew. 93. 

[(e) 2 B. P. C. Toml. 254.] It scorns (g) This is said to mean “when tho 
that if no interest were made payablo youngest child that lives to the age of 
on tho legacy, the representative must twenty-one attains that age.” Ford v. 
wait until the legatee, if living, would Batalins, 1 S. & St. 328; Beans v. Fil- 
have attained his majority; but if it kington, 10 Sim. 412; see Castle v. Bate, 
carried interest, he would bo entitled 7 Beav. 296.] 
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cnjLPTEfixxv. tho testator, M. had four children, one of whom died before the 
youngest attained twenty-one. The youngest alone survived M. 
Sir L. Shadwcll, V.-C., held that the four children took vested 
interests in the stock. Thero was, he observed, in the first 
place, a clear gift to all the children in the shape of a direction 
to pay and transfer, followed by another direction to pay and 
transfer, “ichen and so soon as the youngest of such children should 
attain his or her age of twenty-one years.” 

Suporaddod Words directing division or distribution between two or more 
rira^orllktri- objects at a future time, fall under the same consideration as a 
button. direction to pay ; and, therefore, where they are engrafted on a 
gift, which would, without these superadded expressions, confer 
an immediate interest, they do not postpone the vesting. Thus, 
a bequest to A. and D. of 8,0004, Navy £5 per cents, and all 
dividends and proceeds arising therefrom, to be equally divided 
between them, when they should arrive at twenty-four years 
of age, has been held to vest the stock immediately in the 
legatees (h). 

[The same rulo prevails where paymont is in terms postponed 
until the testator’s debts are satisfied (i), or his assets realized (A*), 
or an outstanding security is got in (l), or until certain real 
estate is sold {in), or money directed by the will to bo laid out 
in the purchase of land is so laid out («). And an immediate 
gift to several is not made contingent by a superadded direction 
for distribution between them equally as three barristers should 
think fit, tho discretion not extending to authorize any alter- 
ation in the extent of the interests given to the logatees (o). 

ftaTthowords ^ courso immaterial whether the gift precedos or 

of division follows tho direction to pay. Therefore, where a testator bo- 
/mwnfe thoso q uea thod a sum of monoy to trustees, in trust for Ijis daughter 
for lifo, and aftor her death in trust to pay the same unto or 
between or amongst all and every tho children of his daughter, 
as and when they should respectively attain tho age of twenty- 
one, share and share alike, “ to whom I give and bequeath the 

(h) May v. Woody 3 B. C. C. 471. and sec Tily v. Smith , 1 Coll. 434; 

*[(i) Small v. Wing , 5 B. F. C. Toml. (n) Sitwell v. Bernard, 6 Vos. 622 ; 

60 . boo also Hutchcon v. Mannington , 4 B. C. 

(k)' Gaskelly. Harman, G Ves. 159, 11 C.491,n., 1 Ves. jun. 366; Entwistle v. 
Vos. 489. Tlio position in the text Markland , 6 Ves. 628, n. ; Whiting v. 
seems to be warranted by Lord Eldon's Force, 2 Bear. 671; Lucas v. Carline, ib. 
observations in this case. The case 3G7; Re Body son's Trust , 1 Drew. 440. 
itself was an oxtremely special one. (o) Kavanagh v. Morland , cited by 

S Wood v. Fcnoyrc, 13 Vos. 325 a. Wood, V.-C., in Maddison y Chapman, 

i) Stuart y. Brucrc, 6 Yes. 629, n. ; 4 K. & J. 716. 
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[same accordingly,” Lord Cottcnham held the legaoy vested in chapter xxv. 
the children on their birth (p). 

But if it is clear from the language of the will that the attain- The rule 
ment of a certain age is made a condition precedent to the vest- clearoou^ 
ing of a legacy, such legacy will bo contingent notwithstanding inton “ 
a gift of the legaoy distinct from the direction to pay ; so that a 
gift to A., to be paid in case he attained the ago of twonty-ono 
and not otherwise, is contingent upon A.’s attaining that ago (q). 

So, where a testator clearly expressed his intention that tho 
benefits given by his will should not vest till his debts were 
paid (r), or until a salo directed thereby should be completed (s), 
or until assets in a foreign country should be actually remitted 
to the legatee (/), tho intention was earned into execution, and 
the vesting as well as payment was held to bo postponed (a). 

And in all cases where] tho payment or distribution is deferred Legacy in un- 
not merely (as in the cases noticed above) until tho lapse of a corfcamovoilt - 
definite interval of time, which will [or ought to] certainly 
arrive, but until an event which may or may not happen, tho 
effect, it should seem, is to render the legacy itself contingent. 

This distinction was recognized in Atkins v. lliccocks (>r), where 
a sum of 200/. was bequeathed to A., to be paid at her marriage, 
or three months afterwards, provided sho married with consent ; 
and Lord Hardwickc held that A. having died unmarried, her 
representative was not entitled to tho legacy. 

It should seem, too, that, where the only gift is in tho direc- Rulowhcro 
tion to pay or distribute at a futuro ago, tho caso is not to bo i^iuTho di^ 
ranked with those in which tho payment or distribution only is rt ^ tlo ^ c to 
deferred, but is one in which time is of the essence of tho gift. ^ 


[(p) BeBartholoiyetr, 1 Mac. & Q. 354; 
ana see Lives*/ v. j tivesey, 3 Russ. 287, 
542 ; King v. Isaacson, 1 Sm. & G. 371. 

(q) Knight v. Cameron , 14 Ves. 389 ; 
Lister v. Bradley , 1 Hare, 10; Heath v. 
Terry, 3 Atk. 101. See also Hunter v. 
Judd , 4 Sim. 455. 

M Bernard v. Momtaguc t 1 Mer. 422. 
(*) Elwin v. El win i 8 Vcs. 546 ; 
Faulhencr v. Hollingsworth , cit. ib. 558. 

i t) Law v. Thompson, 4 Russ. 92. 
w) But not necessarily to tho timo 
when tho debts have been actually paid, 
or the sale completed ; for the Court will 
inquire when these purposes might, in 
a due courso of administration, have 
been effected, and consider the legacies 
vested from that period. See the cases 
cited above, and see Small v. Wing 5 B. 
F. C. Toml. 74 ; Astlcy v. E. of Essex, 
L. R., 6 Ch. 898. In Birds v. Askey, 


24 Bear. 613, where there was a resi- 
duary gift, “aftorflatisfyingthotrusts’’ 
of tho will, to A. if then living , — ono of 
the trusts being in favour of A. himself 
for life, — and it was decided that this 
meant if A. was living after provision 
had been mode for the due execution of 
the will, the M. R. held that this was a 
duty which fell on the executors imme- 
diately on tho testator’s decease, and 
that the residue vested in A. at that 
time.] 

(x) 1 Atk. 500; [and see Ellis v. 
Ellis, 1 Sch. & Lef . 1 ; Morgan v. Mor- 
gan, 4 De O. & S. 101. Compare] Booth 
v. Booth , 4 Vcs. 399, post, s. 7 : [and 
West v. West , 4 Gif. 198 (legacy on 
marriage with consent of guardians was 
construod to require consent only to 
marriage under age).] 
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Thus, in a leading case (y), where a testator gave certain real 
and personal property to trustees, upon trust, in a certain event, 
to pay, apply, and transfer the same unto and amongst all and 
every the brothers and sisters of R., share and share alike, upon 
his, her or their attaining twenty-five , if a brother or brothers , 
and if a sister or sisters , at such age or marriage with consent / 
and the trustees were authorized to apply the rents, profits, and 
interest, or so much as they should think proper, for the main- 
tenance of such brothers and sisters in the mean time. Sir W, 
Grant , M. It., held that this was not a case in which the enjoy- 
ment only was postponed ; the direction to pay was the gift, 
and that gift was only to attach to children that should attain 
twenty-five. 

So, where (s) a testator loft for his wifo’s use certain furniture, 
&c., adding, “ which I desire may be distributed amongst our 
children, on the youngest attaining twenty-one years, at her and 
my executor’s discretion ; such port being nevertheless reserved 
for her own uso as may bo thought convenient, and at her death 
to be distributed as above directed Sir J. Leach , V.-C., on the 
principle above stated, hold, that children who died [infants («)] 
before the youngest attained twenty-one, took no interest. 

But even though there bo no other gift than in the direction 
to pay or distribute in futuro ; yet if such payment or distribu- 
tion appear to be postponed for the convenience of the fund or 
property, the vesting will not bo deferred until the period in 
question. Thus, where a sum of stock is bequeathed to A. for 
life ; and, after his decease, to trustees, upon trust to sell (b) and 
pay and divide the proceeds to and between C. and D., or to 
j)ay certain legacies thereout to 0. and D. ; as the payment 
or distribution is evidently deferred until the decease t of A., for 


{y) Icake v. Robinson , 2 Mer. 363 ; 
[Meredith v. Tooke, Hov. Sup. Ves. jun. 
324; Murray v. Tancrcd , 10 Sim. 465; 
Mair v. Quitter, 2 Y. & C. C. C. 465 ; 
Houghton v. Jams, 1 Coll. 26 ; Walker 
v. Mower, 16 Bcav. 365; Gardiner v. 
Slain', 25 Beav. 609; Locke v. Lamb , 
L. R., 4 Eq. 372. By the position in 
tho text it is not to bo understood, that 
the gift of a legacy under the form of 
a direction to pay at a future time, or 
upon a given event, is less favourable 
to vesting than a simplo and direct bo- 
quest of a legacy at a liko futuro time, 
or upon a like evont; but that a dis- 
tinction is to bo taken between theso 
two cases on the one hand, and the cose, 
mentioned above, of a gift of a legacy, 


with a Buperadded direction to pay at a 
futuro time, or upon a given event, on 
tho other hand. Per Wigram, V.-C., 
2 Hare, 17, 18. Still a direction to pay 
may help with other indications to show 
that the legacy is intended not to vest 
till payment, per Jewel, M. R., 6 Ch. 
D. 246.] 

(s) Ford v. Rawlins, 1 S. & St. 328. 
[(a) See Leaning v*. Sherratt , 2 Hare, 
14, stated post. 

J b) Such sale is generally intended 
y to facilitate the distribution, Brom- 
ley v. Wright , 7 Haro, 225 ; Bay v. Bay, 
1 Drew. 569 ; Bayley v. Bishop , 9 Ves. 
6 ; Barker v. Sowerby , 1 Drew. 488, 17 
Jur. 762; Hodges ▼. Grant , L. R., 4 Eq. 
140. 
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tfce purpose of giving precedence to his life interest, the ulterior 
legatees take a vested interest at the deceaso of the testator (c). 
[This doctrine prevails as well in gifts to a class (d) as to in- 
dividuals. 

• Thus, in Blamire v. Geldart (e), a testator bequeathed to his 
nephew A. 200/. consols at his (the testator’s) wife’s deceaso, and 
made her his residuary legatee ; and Sir W. Grant, M. R., held 
that A.’s legacy vested immediately on the testator’s death, the 
wife, as residuary legatee, taking a life interest in that stock, so 
given to A. 

So, in Cousins v. Schroder (/), where a testator gave his real 
and personal property to his wife, for her life, and directed that, 
at the end of twelve months next after his doath, 1,000/. should 
ho invested in the names of trustees, in trust to pay tho dividends 
to his daughter for life, and upon her decease to divido tho capital 
amongst all the children of his daughter as they should attain the 
ago of twenty-one ; and he directed, that at the end of twelve 
months next after the deceaso of his wife, tho further Bum of 
1,000/. should ho laid out for tho benefit of his daughter and lior 
children upon the like trusts as tho first 1,000/.; SirZ. ShadiceH, 
V.-C., hold that if the children lived to attain twenty-one they 
wero capable of taking both sums of 1,000/., although they died 
before the time of payment. 

Again, in Bromley v. Wright (g), a testator devised his real and 
personal estate to trustees, in trust for his wife for life, and after 
her decease, in trust within or at the expiration of ten years from 
her decease, or from his own decease if he survived her, to sell and 
convert, and to invest tho proceeds ; the income of tho fund so 
produced, and the rents and profits until the sole, to bo held on tho 
after-mentioned trusts. The testator then gave to A. an annuity 
of 100/., for the term of ten years after the decease of the survivor 
of himself and his wife, for the use of A. and B., and in cose of 


[(c) Mall if ax v. Wilson , 16 Ves. 171 ; 
Chaffers v. Abell, 3 Jur. 678 ; Watson 
v. Watson , 11 Sim. 73 ; Baynes v. Pre- 
rost, 8 Jur. 606; Packham v. Gregory , 4 
Hare, 396 ; lie Wilson , 14 Jur. 263 ; 
Salmon v. Green, 1 1 Beav. 463 ; Homer 
v. Gould, 1 Sim. N.S. 641 ; Marshall v. 
Bentley, 1 Jur. N.S. 786; Strother v. 
Button, 1 Dc G-. & J. 676 ; Be Bright's 
Trust, 21 Beav. 67 ; M' Lachlan v. Taitt, 
28 Beav. 402. 

(rf) Smith v. Painter, 7 Hare, 226. 

(c) 16 Ves. 314 ; see sis© Medlicott v. 
Boues, 1 Yes. 207.’ 


(/) 4 Sim. 23. 

(g) 7 Ilare, 334. But see Beck v. 
Burn, 7 Beav. 492; Chevaux v. AisUihic , 
13 Sim. 71 ; Bacidson v. Procter , 19 L. 
J. Ch. 396, which appear to bo undis- 
tinguishable from, aud inconsistent 
with, tho other cases. Beck v. Burn 
was doubted by Kinder slcy, V.-C., in 
Parker v. Sowerby, 17 Jur. 762 ; and by 
Bomilly, M. It., in Adams v. lioharls , 
25 Beav. 658; aud though constantly 
cited, appears never to have been fol- 
lowed. 
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[tho decease of either of them, then for the survivor ; and at the 
expiration of the term of ten years, he gave to A., if then living, 
2,000/., hat if she should be then dead, to B., and the will con- 
tained a gift of the residue. A. and B. survived the testator, and 
both died before the expiration of tho ton years ; it was held by 
Sir J. Wigram, V.-C., that the legacies of A. and B. were vested ; 
observing that the words of contingency were obviously intro- 
duced with a view to provide for a cose between A. and B., and 
not between them and tho estate : the postponement of the legacy 
was for the convenience of the estate, and was not personal to tho 
legatees (A). 

A gift over in case of the legatee’s death before the period of 
distribution will not generally prevent tho application of this 
dootrino (*).] 

On the somo principle, the mere introduction into an ulterior 
gift of now words of disposition' has no effect in postponing tho 
vesting. Thus, where a testator bequeaths personalty to trustees, 
in trust for A. for life, adding, “ and after her decease, then I 
give,” &o., theso words do not postpone the gift to tho posterior 
legatee until the decease of A., but merely show that that is tho 
period at which it will take effect in possession (A). 

So, where a legacy is given to a person if, or provided, or in 
case, or when, (for it matters not which of theso words is used (l ) ), 
ho attains the age of twenty-one years (»»), or marries («), though 
such legacy standing alone and unexplained would dearly bo 
contingent, i. e. would be liable to failure in case of the legatee 
dying before the prescribed age or event ; yet if tho interest 
accruing in the interval between the death of the testator aid the 
future period in question is appropriated to the benefit of the 
legatee, it is held, in analogy to the doctrine of Borasipn’s case (o), 
that the words df futurity and contingency refer to the possession 
only, and that the gift amounts, in substance, to an absolute 
vested legacy, divided into two distinct portions or interests for 
the purpose of postponing, not the vesting, but the possession 
only. Thus, in Hanson v. Graham (p), where A. gave to his 

[(/*) Compare Farr v. Paw, 1 My. & 425.] 

K. 647, where, on a bequest of residue (Ay Benyon v. Maddison , 2 B. C. C. 75. 

to be settled on A., so as. to “devolve” 6 Ves. 243. 

in case of her death on her children, (m) Atkinson v. Turner , 2 Atk. 41 ; 

and if she should have none, then that Knight v. Cameron , 14 Ves. 389. 

she should bequeath it as she thought r n) Elton v. Elton % 3 Atk. 604. 

fit, it was held, that only those children [ 0 ) Ante, p. 805. 

who survived A. wore entitled. p) 6 Yes. 239. 

(i) Shrimpton v. Shrimpton , 31 Bear. 
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grandchildren B., C., and D., 5001. £4 per cent. onns. a-piece, chattebxzv. 

when they should respectively attain their ages of twenty-one 

years, or day or days of marriage, whioh should first happen 

with consent, and directed that the interest of the said Bank 

onns. should he laid out for the benefit of the grandchildren till 

they should attain their respective ages of twenty-one years, or 

day or days of marriage ; Sir W. Grant, M.B., after a full and 

able examination of the authorities, held, on the principle abovo 

stated, that the legacies vested at the death of the testator. 

So, in Lane v. Goudge {q), whero A. bequeathed certain £3 per 
cent, consols to L. for his (L.’s) second daughter, that he should 
have bom, for her education till she should attain tho age of 
twenty-one years ; and, after she should attain to the said ago of 
twenty-one years, the testator gave tho said interest to her and 
her heirs for ever, she being christened Z. The second daughter 
was christened Z., and was held to bo absolutely entitled, though 
she died at the ago of sovontcon (r). 

[So, where (*) a testator bequeathed to each of his daughters 
1,800/. to bo paid upon their respective days of marriage, subject 
to cortain conditions in the will mentioned, together with interest 
from the time of his decease ; Lord Clare , 0. Ir., hold that tho 
legacies were vested. And, in Vizc v. Stone g (/), Sir E. Sugdcn , 

(7) 9 Vos. 225 ; see also 7 Vos. 421 ; mediate gift of the interest or dividends 

[2 Ereem. 24 ; Pro. Ch. 317 ; 13 Sim. will not vest the capital : 1 Rop. Log. 

418 ; 1 CoU. 281 ; 2 Sin. & Gif. 212 ; p. 581, White’s ed. ; [Spcnccr v. Wil- 
2 J. & H. 122.] son, L. R., 16 Eq. 601J. It must not 

(r) See also Love v. V Estrange, 5 B. too readily bo assumed, however, that 
P. 0. Toml. 59 ; [Boulton v. Pilcher, 29 any given case falls within tho princi- 
Bcav. G33 ; Bird v. Maybury, 33 Beav. pie, as the Courts have evinced no great 
351 ; Ifardcastle v. Hardcastle , 1 H. & inclination to extend it; and, in truth, 

M. 405; lie Peek* 8 Trusts, L. R., 16 Eq. in some of tho cases of this class, tho 

221]. * Compare these cases with Bats- difference of expression was very slight. * Gift of in- 

ford v. Kebbell , 3 Vos. 363, where A. [And in Westwood v. Southey, 2 Him. terest followed 

bequeathed toJ3. the dividends, which ®T.S. 192, Kinder slcy, V.-C., denied tho by gift of 

should become due after her death, existence of any such principle. It was principal: 

upon 500/. 3/. per cents., until ho suggested by Arden, M. R., 3 Ves. 367, Batsfordv. 

should arrive at the full age of thirty- that Batsford v. Kebbell was to bo re- Kebbell. 

two years, at which time she directed her f erred to tho circumstanco that tho 

executors to transfer to him the princi- gift of principal was postponed to a 

pal sum for his own use. Lord Lough - more advanced age than that at which 

borough held, that the legacy failed by the law would put tho legateo in pos- 

tho death of E. under thirty-two ; ob- session. Such a postponement is of 

serving, that the testatrix had drawn courso ineffectual after twenty-one, if 

a clear distinction between tho divi- the legacy is vested. But this distinc* 

dcnd$ and tho capital. See also [Bil- tion has not been recognized. Wood, 

lingsley v. Wills, 3 Atk. 219 ;] Sansbury V.-C., lays it down as dear, that a gift 

v. Head, 12 Ves. 75; Ford v. Rawlins, 1 of incomo until twenty -five, with a gift 

S. & St. 328, ante, p. 840. These cases of principal at that age, vests at ouco, 

have been commonly considered as de- L. It., 3 Eq. 320. 

cided on the principle, that, where tho («) Kelly v. Monck , 3 Ridg. P. C. 

interest or dividends alone are the sub- 205. 

ject of bequest until a particular time, (/) 2 D. & Wal. 659, 1 D. & War. 
and the principal is then, for the first 337.] 
time, to do taken out of it, the inter- 
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DEVISES AND BEQUESTS, 

[0. Ir., so decided the same point, — “Alegaoy,” he said, “ cannot 
be more or less contingent : the law recognizes nothing between 
a contingent and a vested legacy.” Therefore, whatever the 
nature of the event, a gift of the intermediate interest has always 
the same effect.] 

A gift of interest, eo nomine, obviously is difficult to be recon- 
ciled with the suspension of the vesting, because interest is a 
premium or compensation for the forbearance of principal, to 
which it supposes a title ; and it makes no difference that it is 
directed to be applied for maintenance (?<)• But a mere allow- 
ance for maintenance out of, and of less amount than the interest, 
has, it seems, no such influonce on the construction (x). [And 
a discretionary trust to apply for maintenance the whole of the 
interest, or so much as the trustees think fit, has generally been 
considered and held to be equally ineffectual (y). It is still only 
a gift. of so much as is required for maintenance; and tho un- 
applied surplus, if any, will not belong to tho legatee, but will 
follow the fate of the principal (s). It would be otherwise if tho 
trust could bo construed as a gift of the whole interest, at all 
events : and in Fox v. Fox (a), Sir G. Jesse l did so construo it, 
and consequently held tho legacy to bo vested, “ and not the less 
so because there was a discretion to apply loss.” But, whatover 
may bo thought of this construction, it is inapplicable where tho 


(//) Fonuereau v. Fonncrean , 3 Atk. 
845 ; Jloath v. lloath , 2 B. C. C. 3. Seo 
also 1 Buss. 220; 1 Tumi. 18; [1 Hare, 
10; 3 De G. & J. 195; 3K.&J.503; 
1 II. &M. 411 ; 29 Beav. 604; 31 Beav. 
425; L. R.y 19 Eq. 28G. Taylor v. 
Bacon , 8 Sim. 100, and Me Ashmore's 
Trusts , L. B., 9 Eq. 99, are contra. In 
tho latter case, James , V.-C., relied on 
Pulsfordv. Hunter, 3B. 0. 0. 416, which 
lias generally (seo 2 Mer. 386) been 
considered an authority only for tho 
position for which it is cited below 
n. (#). The report is obscure ; but it 
is very improbable that Lord Thurlow 
(whose decision it is, but of which thcro 
seems to bo no entry inR. L.), intended 
to overrule his own previous decision 
in Hoath v. lloath , 2 B. C. 0. 3, where 
he held that “ giving the interest for 
maintenance ‘was precisely tho same 
thing” as giving the interest simpli- 
citcr. The previously established rule 
was recognized in Fox v. Fox, L. R., 
19 Eq. 286.] 

. (x) lhtlsford v. Hunter, 3 B. 0. C. 416 ; 
see Leake v. Robinson, 2 Mer. 387. 

[(?/) Leake V. Robinson, 2 Mer. 363, 
381, 384. 


(s) Seo judgment of Wood, V.-C., 
Me Sanderson's Trusts, 3 K. & J. 507, 
508, 509. 

(a) L. R., 19 Eq. 286, relying on 
Harrison v. Grimnood, 12 Beav. 192, 
where, however, the trust for mainten- 
ance (during part of the interval) was 
only one of several combined grounds 
for tho decision. Fcclcs v. Birkett, 4 
De G. & S. 105, is open to a similar 
observation, having regard especially 
to tho contrast between the clearly con- 
tingent words “children who, &o.” and 
the moro equivocal “ as and when,” 
and to the exception of two diildrcn by 
name — ns to which last point sec 1 
Drew. 496; but no reasons are re- 
ported. A dictum of Turner, V.-C., 
in Me Rouse's Estate, 9 Hare, 649, has 
also been sometimes cited to the same 
effect; but it proceeds on a question- 
able interpretation of what Lord Ken- 
yon said in Wynch v. Wynch , 1 Cox, 
4 33, imputing to tho latter the doctrino 
that a gift out of income for mainten- 
ance vests a legacy. Tho V.-C.’s de- 
cision is referable to other grounds, 
post, p. 848. 
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gift with the principal (6).] An annual allowance for mainten- 

ance, [although equal in amount to the interest, will not, unless 

given as interest upon the legacy, make the legacy vested : the 

gifts are perfectly distinct, and the title to the annual allowance 

actually given could not be affected by the interest on the legacy 

not amounting to so large a sum (e). 

In Dawes v. Fisher (d), where a testatrix bequeathed her Gift of in- 
residuary personal estate in trust for A. for life, and after his whole of 
death in trust for his children, as they severally attained tho age the^interme- 
of twenty-five years, tho income to bo applied by their guardians implied from 
during their respective minorities for their maintenance; Lord ^ 1 ^pj > y^ ow 
Langdale , M. It., thought that although thero was no distinot during part 
gift of the interest yet that such a gift was to be implied from of tho tirao * 
tho direction to apply it during minorities. “ The inference or 
implication,” he said, “ arises from the direction to apply the 
interest ; and, although the direction is limited to the minorities, 
it is not nocossary, or I think roasonablo, to limit the inference 
or implication in like manner, or to tho mere time to which the 
direction applies. At that time the mode of enjoymont ex- 
pressly directed will cease, but I do not think that it is there- 
fore to bo concluded that there is to bo no enjoymont.” lie 
therefore held that on this ground alone the children would 
have taken vested interests But tho case did not rest entirely on 
this ground (e ) ; and even if it did, it would not be an authority 
that a gift of interest arising during a part only of tho interval 
before the time of payment vests the legaoy. There are dicta 
opposed to such a doctrino (/) ; and in the case itself a gift of 
interest during the whole interval was (as will have been seen) 
supplied by implication (<7), a construction which might often 
bo found convenient to fill up a gap in such cases. 

A gift of the interest operates as well whore tho legacy is to Gift of in- 
a olass, as where it is to an individual (A), provided that each ^eguoyto 0 * 
member of the class has a distinct titlo to the interest of his .own a claaH. 


[(4) Me Grimshaw's Trusts , 11 Ch. D. & J. 700, 3 De G. & J. 536; Lloyd v., 
406. See Knight v. Knight , post, p. Lloyd, stated next page. 

847. Secus if the case comes within (c) See 8. G ., post, k. 7. 

Saunders v. Vantier , Or. & Ph. 240, post. (/) Per Wood, V.-C., L. R., 3 Eq. 

(c) Watson v. Kayes, 5 My. & 0. 125; 321 ; per Jlomilly , M. 31., 31 Beav. 302. 

and seo Livesey v. Livesey, 3 Russ. 287. (g) In Tat ham v. Vernon, 29 Beav. 

(d) 6 Beav. 201. In Milroyv. Mil - 604, this was so expressed, viz. a gift 

roy, 14 Sim. 48, the word 11 minority* * to children at twenty-five, with gift of 

was held to mean the whole interval un- interest “in the meantime,** for their 

til the youngest child attained twenty- maintenance * * during minority.*’ ' 
five. See Maddison v. Chapman, 4 K. (h) See references, p. 844, n. («). 
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aunanr. [shore. Cut where the interest is given as a common fund for 
"~™ the maintenance of all the members of the class, until all have 
attained the prescribed age, it does not vest the legacy. Thus 
in Lloyd v. Lloyd (i), the testator devised lands to trustees upon 
trust for his daughter for her life, and after her death upon 
trust to apply the rents “ for and towards the maintenance, edu- 
cation and benefit of all and every the ohild and ohildren of his 
said daughter during their minority, and when and as soon as 
all such ohildren, if more than one, should have attained the age 
of twenty-one years, upon trust to sell the lands, and pay the 
money arising therefrom to and amongst all and every such 
ohild or children, share and share alike, if more than one, and 
if but one then the whole to such only child.” Sir W. P. Wood, 
V.-O., treated it as settled that a gift in that form, without the 
gift of income, vested only in such os attained twenty-one (j). 
Then, did the gift of income vest it sooner P He thought not. 
The Y.-C. appears to have read the words “ during their 
minority,” as meaning while any child was under ago, so that 
a ohild having attained twenty-one still continued entitled to a 
share of inoome ; and he thought it was plain tho testator never 
intended that on a child dying under twenty-one, its represen- 
tatives should receive its share of income until oil attained 
twenty-one, and that this view took it out of tho rule in 
Hanson v. Graham, that shares were vested when all interme- 
diate interest and profits were given to tho legatees. 

But although the gift of corpus be in this form, yet if tho 
intermediate incomo be given direot to tbo children until the 
youngest attains twenty-one, no common fund is created ; each 
child is entitled to the inoomo of his own sharo of corpus, the 
gift of which is consequently vested (k). 

Gift of in- However, a testator is not to be deniod the power of giving 
n0t ^ n ^ eres ^' without vesting tho legacy, if such be his intention, 
legacy where Thus, in Re Bailey's Estate (/), where residue was bequeathed in 
trust for A. for life, and after her death “ to be paid to her sur- 
pean. viving ohildren in equal shares, as soon as they shall come to tho 
ages of twenty-two years respectively, and not to go to their heirs 
or assigns or to any other person or persons on any pretence what- 

[(t) 3 K. & J. 20 ; and sco Vorley y. tees have power to exclude some of the 
Mehkfdm6 9 sn, M. & Or. 126, 129, 130; class from all maintenance, Me Barn - 
Me Hunter's Trusts , L. R., 3 i&q. 298; show's Trust , 15 W. R. 378. 

J Davenhill y. DavenhiU , 5 W. R. 18; (j) See Leaning v. Sherratl, 1 Drew. 

Bickford y. Chalker , 2 Brow. 327 ; and 488, at the end of this chapter, 
per Sir J. Momilly, Sanders y. Miller , (k) Me Grove's Trusts , 3 Gif. 675. 

25 Beay. 156. A fortiori if the trus- \t) 11 Jur. N. S. 847.] 
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[soever; that is to say, the share of each child which may die after 
the death of A. and before it arrives at the age of twenty-two 
years shall go among the others who may arrive” at that age ; 
“ and if any of the said children shall be under twenty-two after 
the death of A. then my will is that only the interest of tho 
share of such child shall be paid to it or for its benefit until it 
arrives at the age of twenty-two it was held by Stuart, V.-C., 
and on appeal by K. Bruce and Turner , L. JJ., that only tlioso 
children who attained twenty-two wero intended to share.] 

Whore (m) the principal and interest are so undistinguishably 
blended in the boquest that both must vest, or both be con- 
tingent, of course no argument in favour of the vesting of the 
principal can be drawn from tho gift of the interest. Thus, 
where a testator gave to each of the daughters of IC., as soon as 
they attained the age of twenty-one years, tho sum of 200/., 
with interest at the rate of 5/. per cent, per annum, Sir J. Leach , 
V.-C., held that there was no gift either of principal or interest 
until tho daughter attained twenty-one. 

But the construction which suspends the vesting of the interest 
as well as the principal, inconvenient as it evidently is, will not 
be adopted, unless the intention bo very clear. Thus, in Breedon 
v. Tug man (/<), where a tostator bequeathed one third of his 
personal property to his wife ; another third to his son, to be 
laid out in an annuity ; and the other third to his daughter, 
adding, “ and in case of my decease, to havo tho interest therein 
and principal when she arrives at the age of twenty-five years;” 
it was contended that the words “ in case of my decease,” im- 
ported contingency, and which, as in Knight v. Knight , extended 
to the intorest as well as the principal, and that neither of them 
was vested until the age of twenty-five ; but Sir J. Leach , M.B., 
said that thirf was plainly an absolute gift to tho daughter, and 
that the payment only was postponed ; the tostator meant not 
to qualify or restrict the nature of tho previous gift, but to dis- 
tinguish between the time when she was to receive tho intorest, 
and tho time when she was to receive the principal. 

So a direction subjoined to a simple bequest of stock, that 
the “interest” shall be added to the “principal” [or accumu- 


CHAPTERXXV. 


Where vest- 
ing of interest 
as well as 
principal is 
postponed, 
legacy con- 
tingent. 


(#») Knight v. Knight , 2 S. & St. 490; 
[Re Thrmton , 17 Sim. 21 ; Chance v. 
Chance , 10 Beav. 572 ; Morgan v. Mor* 
gan , 4 De G. & S. 164. Butcher v. 
Leach, 6 Beav. 392, is, perhaps, refer- 
able to this principle : sedqu.] 


(n) 3 My. & K. 289. This is the 
case of a residue, and therefore may 
seem to belong to the next section ; but 
as the ground of decision seemed to 
connect it with Knight v. Knight, it has 
been stated here. 
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CHAPTER XXV. 


Effect where 
apparently 
contingent 
gift must be 
severed from 
the estate im- 
mediately. 


Buie in Bo- 
raston's ease 
applies to per- 
sonalty. 


[lated] till the legatee attains twenty-one, has been held not to 
suspend the vesting, though there were vague expressions in the 
residuary clause of the testator’s .expectation that the annuities 
(whioh term it was contended, pointed to the interest on the 
legacies) might fall in (o). 

Again, a legacy to be severed from the general estate instonter, 
for the use and benefit of a legatee, is a veiy different thing from 
a legacy to be severed from the estato only on tho happening of 
a particular event. Therefore, in Saunders v. Vantier (73), where a 
testator bequeathed his E. I. stock to trustees upon trust to accu- 
mulate the dividends until A. should attain his age of twenty- 
five years, and then to transfer the principal with the accumulated 
dividend to A., his executors, administrators and assigns, abso- 
lutely ; it was contended on the authority of Knight v. Knight , 
that the legaoy was contingent on A. attaining the specified ago; 
but Lord Cottcnham , on the principle stated above, held it vested, 
and decreed payment to A. when he was twenty-one years of age. 

It has also been held that a bequest to a person, if or whon he 
attains a particular age, will be vested if the whole intermediate 
interest, though not given to the legatee himself, is expressly dis- 
posed of in the meantime for the immediate benefit or furtherance 
of some other person or object. It is only an exception out of 
the whole property meant to vest in tho legatee, whose interest 
is, therefore, in the nature of a remainder which vests imme- 
diately, and its actual enjoyment only is postponed. This is in 
conformity with the principle of lioraston 9 s case (q), which, 
according to Sir W, Grant , M. R. (r), thero was no ground to 
say ought to have been differently decided if it had ocourred as 
to a pecuniary legaoy. 

Thus, in Lane v. Goudge (s) 9 where one of the bequests was to 
L. till his (L.’s) second daughter should attain the ago of twenty- 
one years, and after she should attain that age to her absolutely; 
the some Judge held that, supposing the gift to L. was for his 


( 0 ) Stretch v. Watkins, 1 Mad. 263. 

5 See also Blease v. Burgh , 2 Beav. 226 ; 
r osselyn v. Josselyn , 9 Sim. 63 ; Bully. 
Johns , Taml. 513; Oppcnheim v. Henry , 
10 Haro, 441. . 

(p) Or. & Ph. 240. See also Greet 
v. Greet , 5 Beav. 123; lister v. Brad- 
ley, 1 Hare, 10 ; love v. V Estrange, 5 
B. P. 0. Toml. 69, oit. 6 Ves. 248 ; 
'Thruston v. Anstey, 27 Beav. 336; 
Oddie y. Brown , 4 Be G. & J. 185, 194 ; 
Re Rouse's Estate, 9 Hare, 649; Dtmdas 
v. Wolfe-Murray, 1 H. & M. 425. So, 


although in one event the legacy is ex- 
pressly given back to residue, Pearson 
v. Dolman , L. R., 3 Eq. 315. But 
compare Resting v. Allen, 5 Haro, 577, 
and Goteh v. Foster, L. R., 6 Eq. 311, 
suggesting the limits of tho doctrine. 

(q) 3 Co. 16, anto, p. 805. 

(r) 6 Vos. 247. In laxton v. Eedle, 
19 Beav. 323, there is a contrary diotum 
Of the M. R., which, however, appears 
unnecessary to the decision of that case. 

(«) 9 Ves. 225. 
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[own and not for his daughter’s benefit (and there was nothing 
but conjecture for a contrary supposition), yet that the daughter 
took a vested interest. 

If the testator has himself subjoined to the gift a declaration 
that it shall vest at a stated period, and if there be nothing in the 
context to show that the word “ vest ” is to bo taken otherwise 
than in its strictly legal sense, all discussion is of course pre- 
cluded ; for a legacy cannot vest at two different periods (£). 
hut a question generally arises in these cases as to the real 
meaning to bo attributed to the word. If the testator has in 
other ports of the will treated the fund bequeathed as belonging 
to the legatee and spoken of his share therein before tlio specified 
period (w), or if he has given over the fund in case tho legatee 
dies before the time named without issue, from which it is to bo 
inferred that the legatee is to retain it in every other case (#), 
the natural conclusion is, that the word is to be read as meaning 
“payable” or “indefeasible,” and that the gift is vestod, liable 
only to be divested on a particular contingency. A gift over before 
the time named, or bofore attaining “ a vestod interest,” sim- 
pliciter, although indecisive perhaps by itself (//), tends strongly 
to the same conclusion (s). Tho possibility of tho logatce so 
dying, and of his leaving issue, who, if tho legacy is strictly 
contingent and does not devolvo to thorn from their parent, oro 
otherwise altogether (a) or in somo probable event (b) unprovided 
for by the will, has in these, as in many other cases, furnished a 
powerful motive for adopting a more liberal interpretation. 
Where, upon the parent so dying, the legacy is expressly given 
to his issue, this motive is wanting, and tho Court will bo slow to 
depart from the- primary meaning of tho word “vest,” and of 
associated expressions tho ifatural import of which is contin- 


CHATTEB XXV. 


Effect of an 
express di- 
rection when 
the legacy is 
to “vest.” 


In wliat eases 
"vested” 
means "inde- 
feasible.” 


In what cases 
literally con- 
strued. 


[(*) Glanvlll v. Glanvitt \ 2 Mcr. 38 ; 
Comport v. Austen , 12 Sim. 240; Wake- 
Jivld v. Dyott , 4 Jur. N. S. 1098. 

(w) Berkeley v. Swinburne , 10 Sim. 
275 (residue); Toole v. 1 lott, 11 Hare, 
33 (real estate) ; Walker v. Simpson , 1 
K. & J. 713; Barnet v. Barnet, 29 Bcav. 
239 ; Armytage v. Wilkinson , 3 App. Ca. 
355 (" absolute vesting”). 

(a?) Taylor v. Frobisher , 5 De G. & S. 
191. Lord Eardwicke seems to havo 
used the word in this sense in Eaughton 
v. Earrison, 2 Atk. 330. 

(y) Glanvitt v. Glanvitt , 2 Mer. 3$ ; 
Be Blakemore's Settlement , 20 Beav. 214 ; 
Be Norse's Settlement , 21 Beav. 174. 
The lost two cases were upon deeds, 

J. — VOL. I. 


and moreover proceeded upon the ques- 
tionable distinction drawn by Beach, 
M. R., 3 My. &K. 411, between u gift 
over under ago, and a gift over under 
ago and without issuo. Sec post, p. 
857, n. (y). 

(-) Be Baxter's Trusts , 10 Jur. N. 8. 
845. Cf. Bickford v. Brown , 2 K. & J. 
420, whero tlie gift over itself con- 
tained expressions favouring tho sus- 
pension of vesting, as in Bussel v. 
Buchanan , ante, p. 813. 

(a) Taylor v. Frobisher , 5 Do G. & S. 
191. 

lb) Be Edmondson's Estate , L. R., 5, 
Eq. 389. 


3 i 
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ciiaptbe xxv. [gonoy (c). So, if tlio will gives the issue the chance of taking 
through their parent, as if the legacy is directed to vest in the 
legatee on his attaining a specified oge, or dying leaving issue (tf). 
A gift of the interest until the arrival of the time named also 
favours the loss strict construction upon principles already ex- 
plained (c). But if the interest is to ho accumulated and paid at 
the same time os the principal fund (/) ; or if by the context a 
distinction is drawn between the terms “vested” and “pay- 
able” ((/), the word “ vest ” must have its proper meaning. 

Where tho bequest is in the first instance to a restricted class, 
as to children who shall survive A., a direction that the legacy 
shall vest, say, at the ago of twenty-one, will not generally 
enlarge the class, but only impose a further’ condition of enjoy- 
ment on the class already defined ( h ). But where the direction 
was that the legacy should vest in “ the children,” thus giving a 
new description without the previous restriction, the restriction 
was held to be neutralized (i ) . So, where the bequest was to such 
of the children as should attain twenty-five, and it was declared 
that if any child attained twenty-one and died before twenty-five 
his shaxo should vest at his death, tho shares were held to vest at 
twenty-one (A-).] 


Vesting of YIL It has been generally thought that a very clear intention 
^Bte arybC ’ mus ^ indicated, in order to postpone the vesting under a 
residuary bequest, since intestacy is often the consequence of 
Possible as holding it to bo contingent, or, at least (and this is the material 
events 8 tolbe*^ consideration), such may be its cffoct ; for, in construing wills, we 
regarded. must look indifferently at actual and possible events. 

Am ong tho numerous cases which may be cited as illustrative 


[(c) Rowland v. Tawney , 2G Beav. G7 ; 
and see Comport v. Austen , 12 Sim. 246 ; 
JS My v. Whittaker , 6 Ch. D. 249. 

S Re Thatcher* 8 Trusts , 26Beav.3G5. 
Simpson v. Teach, L. R., 1G Eq. 
208 (“payable** and* “vested** ex- 
changed meanings). 

(/) Re Thrmton , 17 Sim. 21; see 
also Griffith v. Blunt , 4 Bcav. 248. 

(g) mis v. Maxwell, 12 Bcav. 104 ; 
see also Parkin v. llodgkinson , 15 Sim. 
293 ; Re Thatcher* 8 Trusts , 26 Beav. 
365 ; Re Colley* 8 Trusts , L. R., 1 Eq. 
496, where tho Btrict construction was 
assumed. In Sillick v. Booth, 1 Y. & 0. 
C. C. 121, and King y. Cullen, 2 De G-. 
& S. 252, the context gave to the word 
“ vested** in a gift over upon death be- 
fore vesting a sense corresponding to 
tho word “payable** used in the prim- 


ary gift. “Paid** was hold to mean 
“ vested*’ in Martincah v. Rogers , 8 D. 
M. & O. 328. And sometimes whero 
both words occur, they are held to 
be used indiscriminately, Re Baxter's 
Trusts, 10 Jur. N. S. 845. 

See further on the meaning of 
“ vested’’ in gifts over in case of the 
legatoo dying before attaining a 
“ vested’* interest, Ch. XLIX. 

(h) Re Tat/ne, 25 Beav. 656 ; Re Tarr*s 
Trusts, 41 L. J., Ch. 170; Bickford v. 
Chalker, 2 Drew. 327 ; Williams v. Hay- 
theme, L. R., 6 Ch. 782 (though it was 
residue and another clause became sur- 
plusage). 

(i) Jackson v. Dover , 2 H. & M. 209 
(residue). 

(k) Mappin v. Mappin, W. N. 1877, 
p. 207 (residue).] 
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of the leaning of the Courts towards the vesting of residuary chapteb xxv. 
bequests, is Booth v. Booth (m), where A. bequeathed the residue 
of his estate to trustees, upon trust to pay the dividends equally 
between his great nieces 11. and 0., until their respective mar- 
riages, and from and after their respective marriages, to transfer 
their respective moieties. Sir It. P. Arden, M. 11., hold that 11. 
acquired a vested interest, although she (lied without having boon 
married ; his Honor relying much on the eircumstanco that it was 
the bequest of a residue. 

So, in Jones v. Mackihcain (n), whore a testator gave to trustees 
all his real and personal estate, upon trust for sale, and as to one 
moiety of the produce for the benefit of his daughter A. during 
her life, and after her decease, upon trust to pay to her husband 
B. an annuity of 100/. during his life, and to apply tho remainder 
of the annual income of the said moiety for and towards tho 
maintenance of all and every tho child and children of A., until 
they should severally attain his and their ages or ago of twenty- 
one years, and as to all tho said principal monies or produce of 
the testator’s said real and personal estate as and when they and 
each and every of them should attain his , her , and their respective 

(m) 4 Ves. 399. [Seo also lFcst v. of tho several prior interests ; Archer 

West) 4 Gif. 198 ; and] compare Atkins y. Jegon, 8 Sim. 448 ; \\Vollast on's Set- 

v. iticcocks , ante, p. 839; observing tlement , 27 Bcav. G12; and the eon- 

tliat there tho bequest was pecuniary, struetion is tho same though tho per- 

and there was no gift of the interest in son last named die in the testator's 

tlio moantime, [nor any gift over]. Tho lifetime, Olney v. Hales, 3 Drew. 319; 

disinclination so to construe a will as and see Hetherinyton v. Oakman, 2 Y. 

to make a testator dio partially intes- & C. 0. 0. 299 ; llurrey v. Harm/, 

tato, was also admitted in Lett v. linn- 3 Jur. 949 ; Cain v. Tcarr, 7 ib. 567 ; 

dally 10 Sim. 112, where, howover, tho ICiddieombe v. Muller , 1 Drew. 413; 

V.-G. considered himself forced into Cor mack v. Capons, 17 Bcav. 397; dill 

this undesirable conclusion by the am- v. liarrclt , 29 Beav. 372. Compare 

biguity of the will; the testator hav- Gas la It v. Holmes, 3 Hart?, 438 ; Conit- 

ing, in a certain event, made a bequest hurst v. Carter , 15 Beav. 421; Me 

of the share of A deceased daughter to Edging ton's Trusts , 3 Drew. 202 ; Re 

children then living in such a manner Ik iyh ton's Settled Estates , 2 Oh. D. 783 

as to leave it doubtful whether ho ro- (where, if “ then” had boon referred 

ferrod to the period of his own death, to the last antecedent, a life-estate just 

the death of his wife, or tho happening before given to the widow would havo 
of the contingency. [And see per boon defeated). In Heasntan v. Eearsc, 

Romilly, M. R., 33 BeaV. 396, which L. It., 7 Ch. 275, the words “then 

may be set against 14 Beav. 461.] living” occurred in two distinct gifts 

* Here it may be noticed, that whero to children of A., one of an original * Word 

(as often occurs) life interests are be- sharo, the other of an accruing share, “then,” to 

queathed to several persons in sueces- and followed in the one case the men- what period 

sion, terminating with a gift to cliil- tion of one event, in tho other tho it refers, 

dren, or any other class of objects then mention of another event ; but tlio 

living, the word “then” is held to same class of children were held by 

point to the period of tho death of tho James , L. J., entitled to both gifts on 

person last named (whether ho is or is the ground that “it would bo unreason - 

not the survivor of the several legatees able to givo tho words a different meun- 

f or life), and is not considered as refer- ing” in the two clauses.] 

ring to the period of the determination (w) 1 Russ. 220. 

3 i 2 
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chapter xxv. aye or ages of twenty-one years, in trust to pay and dispose of the 
same unto and amongst all and every such child and children. 
A. had two sons, both of whom died under twenty-one, and Lord 
Gifford, M. R., held that they respectively acquired vested in- 
terests ; adverting to the fact of its being a residuary bequest, 
and that the yearly income was given to the children until the 
prescribed age. 

After clear It seems that whore the testator first gives the residue in terms 
J^V^ting which would, beyond all question, confer a vested interest, the 
CM ^^ on equivocal expressions of a contrary tendency will 
terns. not suspend the vesting. Thus, where (o) A. by his will gave 
unto the children of his sister the wholo of his real and personal 
estate (subject to cortain legacies), and afterwards expressed his 
desire that the children should be educated with the yearly in- 
terest of whatever portion of his estate might fall to eaoh child’s 
lot or share, and such portion not to be otherwise claimed or inherited , 
directly or indirectly , until the children arrived at the aye of twenty- 
two years , whether married or single — Sir R. P. Arden , M. R., 
held that tho subsequent vague words were not sufficient to con- 
trol tho prior clear words ; but the meaning was, that the legacy 
should bo absolute, and that tho legatees should not havo the 
command of the principal till the ago of twenty-two ; and he laid 
some stress on tho fact of the intorest being given for main- 
tenance. 

So, where (p) a testator, after disposing of his real and per- 
sonal estate in strict settlement, added that none of the devisees 
should take or come into possession before the ago of twenty-five, 
this was held to refer to tho actual possession only, and not to 
postpone the vesting. 

But subfle- But whore the terms of tho original gift in favour of a class are 
ma^beex^ 8 ambiguous in regard to the period of vesting, a clear intention to 
pWo^r suspend the vesting, manifested in carrying on the gift to the 
preceding are class in the event of its consisting of a single object, will be de- 
ambiguous. c isive of tho construction ; as it is hardly supposablo that the 
testator could mean to creato a difference of this nature between 
a plurality of objects and an individual object. Thus, where (q) 

(o) Dodson v. Hay, 3 B. G. C. 404 of a legacy absolutely vested in him 

— 409. See also Stretch v. Watkins , 1 beyond tho age of legal majority ; He 

Mad. 253 ; [Brocklcbank v. Johnson, 20 Jacob's will, 29 Beav. 402 ; Gosling v. 

Beav. 205; but soo Shum v. Hobbs, 3 Gosling, Johns. 265.] 

Drew. 93.] (q) Judd v. Judd, 3 Sim. 525 ; [see 

(p) Montgomerie v. Woodley, 5 Ves. also Tracey v. Butcher, 24 Beav. 438 ; 

522. [It is not competent for a testa- Knox v. Wells, 2 II. & M. 674 (as to the 

tor to defer the receipt by the legatee children surviving their father James) ; 
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A. gave the residue of his estate, real and personal, to trustees, chatteb xxv. 
as to one-third, in trust for his daughter S. for life, and after her 
decease for the child or children of his said daughter, if more 
than one share and share alike, to he paid, assigned and trans- 
ferred to them by his trustees upon thoir respectively attaining 
the age of twenty-five years ; but in caso S. should leave but one 
child her surviving, then the whole of such one-third part should 
become the property of such only child upon his or her attaining the 
age of twenty-five years , and bo transmissible to his or her heirs, 
executors or administrators ; and in case his said daughter should 
leave no child her surviving, or in caso she should leave a child 
or children who should not attain the age of twonty-fivo years, 
then over. Sir I. Shad well , V.-C., held that the gift, in caso tho 
daughter should leave ono child only hor surviving, was clearly 
contingent on that child attaining tho ago of twenty-five ; and 
tho same construction, ho observed, must bo put on the gift, in 
case she should leavo more than one. 

[The samo argument woidd, without doubt, apply to a case 
whero tho ambiguity existed in tho gift to tho single object, tho 
original gift in favour of the class being clearly conditional. But 
whero no such ambiguity exists, it is of course not allowable, by 
inference from tho collective gift, to import a contingency into 
tho gift to tho individual. This were to add words to tho will, 
not to explain terms already existing in it ; a course not war- 
ranted by tho apparent singularity of tho distinction mado by 
tho testator (/•). 

King v. Isaacson (s) was the converse of Judd v. Judd; tho 
question being, whether a clearly vested bequest to the single 
object imparted its own nature to ambiguous expressions con- 
tained in the prior gift to tho class, when consisting of many. 

The testator gave tho residue of his real and personal estate to 
trustees, in trust, as to two-thirds of the annual proceeds, for A. 
for life, and as to tho remaining one-third, in trust for B. for her 
life ; and in trust, after the deceaso of A. and B., or cither of 
them, to convey, pay, assign, transfer and mako over all tho 
residue, in tho shares following, i. e., upon tho decease of A., to 
oonvey, &c., two-thirds unto and among all and every the child 
or children of A. as and when they should severally attain twenty- 
one, as tenants in common ; and if there should bo but one child 

[Madden v. Ikin , 2 Dr. & Sm. 207 ; (r) Walker v. Mower , 16 Bcav. 3C5; 

Merry v. Mill , L. R., 8 Eq. 619 ; per Johnson v. Fanil s, L. R., 5 Eq. 268. 

Lord Selbome, L. R., 16 Eq. 271, 272. (*} 1 Sm. & Gif. 371. 
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chatter xxv. [of A., then to such only child, and to whom he gave the samo 
~ accordingly : with similar trusts of the remaining third, mutatis 
mutandis, for the children of B. Sir J. Stuart, V.-C., consider- 
ing the general indisposition to hold a bequest contingent, and 
looking to the absolute gift to an only child (which was clearly 
vested (t), ) and to the direction to convey, whioh, he thought, 
was to be observed immediately on the docease of a tenant for 
life, hold that the children took vested interests on the testator’s 
death.] 

Attainment The vesting is obviously postponed where the attainment to a 
alo madopirt particular age is introduced into and made a constituent part of 
j^edescrip- the description or character of the objects of the gift; as where 
objects. the bequest is to the children who shall attain, or to such children 
us shall attain the age of twenty-one years ; there being in such 
case no gift, except to tho persons who answer the qualification 
which tho testator has annexed to tho enjoyment of his bounty (u). 
[So, whero tho bequest is to the children if or when they attain 
the particular age.] So clear, indeed, is this point, that any 
difficulty can scarcely occur under a gift framed in tho terms 
suggested, unless it is occasioned by and grows out of the con- 
text, which not unfrequcntly explains away and neutralises tho 
expressions which standing alone would clearly suspend the 
vesting. [But hero a distinction, analogous to that which exists 
in devises of real estate, must be observed between the former 
terms of bequest noticed above and tho latter, as regards the ex- 
plicitness of context required to control them.] For instance, if 
a testator, after giving to [“the children,” or to “all the children,” 
“ if ” or “ when ” they] attain a certain age, goes on to dispose 
of the proporty in case thoro is no child who does attain the pre- 
scribed age, ho affords a plausible ground for the argument 
(founded on Edwards v. Hammond and that class of cases (aj ), 
that the subsequent words explain the sense in which ho in- 
tended the prior words to be understood, namely, that the interest 
of tho legatees was merely liable to be divested in the event 
described ; in other .words, was to become absolute at, not to be 
postponed until, the prescribed age. [But a gift to “ such of 
the children as,” or to “ the children who ” attain the ago, is a 
gift to a restricted class ; and, to admit children who do not attain 
the ago, the context must be one capable not only of explaining 

(t) See Be Bartholomew , 1 Mac. & («) See Newman v. Newman, 10 Sim. 

G. 354, ante, p. 830.] 51 ; [Hatfield y. Prytne , 2 Coll. 204. 

(jt) Ante, p. 810. 
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[an ambiguity regarding the interests intended for the members chapter xxv. 
of the described class, but also of enlarging the class itself.] 

We havo an example of [the latter] species of disposition in v. 

Hull v. Pritchard (y ) 9 where a testator bequeathed the residue of lntchaul ' 
his personal estato to trustees, in trust for his daughter M. for life, 
and after her decease to pay or transfer the snmo unto and among 
all and overy the child and children of M. who should lice to attain 
the age of twenty-three years , with benefit of survivorship in caso 
of the death of any of them under tho ago of twenty-three years, 
as tenants in common ; and if there should bo but ono such child, 
then to such only child ; and in case there should bo no such child, 
or 9 being such 9 all should die under the age of twcnty-three 9 then over 
to the testator’s brothers and sisters. The trustees wero empowered 
to lay out and apply the interest of each child’s respective share, 
or so much thereof as they might think necessary towards their 
maintenance, notwithstanding such child’s share should not bo 
then absolutely vested. Lord Gifford 9 M. It., was of opinion that 
those children alono who attained tho ago of twonty-tlireo wero 
to take, and therefore tho gift was void for remoteness ; ob- 
■serving, that tho attainment of tho ago of twenty-threo years 
was made a condition precedent to the vesting of any interest in 
the children, [and distinguishing tho caso from those where tho 
gift was to children when or if they attained a certain ago.] 

Tho propriety of this determination has been questioned (z) ; 
and perhaps looking at tl^o gift over in connection with tho 
direction to apply the interest of tho children’s shares for thoir 
maintenance until they became absolutely vested, tlicro was 
ground to contend tha t the children took immediately subject 
to be divested on thoir respectively dying under the prescribed 
age. [But the case is to be referred to tho distinction noted by 
tho M. R. in his judgment (a).] 

Another case in which tho vesting was hold to bo postponed, Gift on at- 
notwithstanding some expressions in tho context apparently 
favourable to tho immediate vesting is Vawdry v. Geddes (b ) 9 contingent, 
where A. gave tho residue of her estate and effects equally 
between her four sisters, And directed that, on the death of her 

(y) 1 Russ. 213. tion as to the period of vesting: sod qu. : 

(r) 3 M. & K. 417. for the decree declared the next of kin 

[(a) The Author does not refer, and entitled; whereas M. was living, and 
appears to have attached little value to might havo had children, who, if tho 
this distinction; which, however, has gift was vested and consequently not 
since been fully recognized. He goes remote, would have l>ecn entitled.] 
on (1st ed. p. 772) to suggest that tho (6) 1 R. & My. 203. 
case cannot be treated as an adjudiea- 
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sisters, tlie interest of their respective shares should, at the dis- 
cretion of her executors, he applied in the maintenance or 
accumulate for the benefit of the children of each of her sisters 
so dying, until they should severally attain the age of twenty- 
two years, and, upon any of their attainment to that age, they should 
be entitled to their proportion of their mother's share of the principal , 
and in case of any of their decease under that age, leaving lawful 
issue, such issuo should be entitled to their respective parent’s 
share at such time as such parent would have been entitled, if 
living, thereto. There was also a bequest in favour of the other 
children of the testator’s sisters, in case of the death of any under 
twenty-two, without issuo, or, being such, they should die before 
the principal of their respective shares should become payable. 
Sir J. Leach , M. B., held that the vesting was postponed until 
the age of twenty-two, and therefore that the gift was too remote. 
He thought that the case was governed by Leake v. Robinson (d ) ; 
and that, even if the income had been oxpressly given to the 
children until they attained twenty-two, the shares would not 
havo vested. lie observed, that where interim interest is given, 
it is presumed that the testator meant an immediate gift, because, 
for tho purpose of interest, the particular legacy is to be im- 
mediately separated from the bulk of the property ; but that 
presumption fails entirely when the testator has expressly given 
the legacy over in the event of the death of the legatee before a 
particular period. 

But did not tho gift over, to which his Honor here refers, 
suggest a strong argument for the immediate vesting P Whero 
a testator directs that, on a given event, the “ shares” of persons 
before named shall go in a certain manner, there seems ground 
to infer that, in the alternative event, the property is to be re- 
tained by the legatees ; a fortiori, where there are cross executory 
gifts disposing of tho “ shares ” of dying objects in an event in 
which, if the vesting be postponed, they would have no shares 
for the clauso to operate upon. The construction adopted in the 
case just stated rendered the terms of the clause of substitution 
(for such it clearly was) inaccurate throughout (c). 


(<0 Ante, pp. 265, 840. 

(v) See also Maekell v. Winter , 3 Ves. 
236, and Barker v. lea, T. & R. 413, 
in both which residuary bequests to 
children, on their attaining a particular 
ago, were held to be contingent in tho 
interim, though, in each case, thore 
was a bequest over in the event of tho 


legatee's dying before the prescribed 
ago ; and in the former, the postpone- 
ment seemed to refer to the timo of 

E ent rather than to the gift itself ; 
e in the latter there was a gift of 
hole income for the maintenance 
of the legatees.] In these cases, tho 
leaning, often avowed, to the vesting 
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More weight, in favour of the immediate vesting, seems to chattebxxv. 
have been ascribed to the argument derived from the gift over, Bland v. 
in Bland v. Williams (/), where the testator bequeathed the 
residue of his estate and eff eots to trustees, upon trust to receive mwttate by" 
the annual income thereof, and thereout pay unto his daughter oxplanatoiy 
an annuity, and, after her decease, upon trust to apply the income, over. ° ^ 
or a sufficient port thereof, for the maintenance of the ohildren 
of his daughter until they should severally attain their ages of 
twenty-four years ; and when and as they should respectively at- 
tain that age, then upon trust to pay, transfer, and convey all the 
said residue of his estate, with the interest, dividends, and pro- 
ceeds thereof, as should not have been applied for their main- 
tenance, equally unto and amongst all her said children, when 
and as they should severally and respectively attain their said age of 
twenty -four years ; and in case any or either of her said children 
should happen to die before having attained that ago, and with- 
out leaving lawful issue of his or her body, then in trust to pay 
assign, transfer, and convey all the said residue of his estate unto 
such of her said children as should live to attain his , her, or their 
respective ages of twenty-four years , share and share alike, if 
more than one, and if but one, then the whole to that one child ; 
but in case all and every of her said children should happen to die 
under that age, and without leaving lawful issue, as aforesaid, 
then upon trust to pay the annual income thereof unto certain 
persons. It was contended, that, under the trusts in favour of 
the daughter’s children, the vesting was postponed until the age 
of twenty-four, and, consequently, the gift was too remote. 

Sir J. Leach , M. B>., however, held that the legatees acquired 
immediate vested interests : — “ Whether, in a gift of this nature,” 
he said, “the time of vesting is postponed, or only the time 
of payment, depends altogether upon the whole context of the 
will. If the gift over is simply upon the death under twenty- 
four, then the gift could not vest before that age (g). In this 


of residuary bequests, was but very 
faintly discernible ; and one cannot 
help suspecting that tho judgment of 
the Court was somewhat biassed by 
the actual event, which rendered the 
adopted construction convenient. If 
intestacy had happened to be produced 
by the postponement of the vesting in 
each instance, the adjudication pro- 
bably would havo been different. 

(/) 3 My. & K. 411. 

(y) Why not ? A gift over to take 
effect simply on the event alternative 


to that on which the prior gift was ap- Remark on 
pnrently made to vest, may surely have bequeftt over, 
tho effect (if such be the intention col- 
lected from the wholo will) of explain- 
ing that the original gift was to be 
divested in favour of the ulterior sub- 
stituted legatee on the happening of 
the prescribed event. This, wo may 
venture to affirm, would, with very 
little aid from the context, be gene- 
rally the construction. No such dis- 
tinction as the M. R. suggests is dis- 
coverable in tho cases cited ante, (p. 
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case, the gift over is not simply upon the death under twenty- 
four, hut upon the death under twenty-four without leaving 
issue. If, upon a death under twenty-four, at whatever age, 
issue was left, then the gift over is not to take place. It is in 
effect, therefore, a vested interest, with an executory devise over, 
in case of death under twenty-four without leaving issue: all 
the cases upon the subject, except the one before Lord Gifford 
(i. e. Bull y. Pritchard ), are reconcileable with this distinction.” 

It is submitted, however, that [even if Bull v. Pritchard were 
not otherwise distinguishable] his Honor’s own decision in 
Vaicdrif v. Geddcs (A), as well as that of his predecessor in Bar- 
leer v. Lea (#), if brought to the test of the principle of construc- 
tion here propounded, would be found no less difficult to sustain 
than Bull v. Pritchard , for the reasons already suggested. It 
would cortainly bo a convenient rule of construction to say, that 
whenever, under a residuary bequest to children as a class, the 
vesting is, in the first instanco, postponed to a given age, and 
this is accompanied by a direction that the intermediate interest 
[or a sufficient part of it] shall bo applied for their maintenance ; 
after wlrioh the testator proceeds to dispose of tho shares of 
children dying under the age in question, either absolutely or 
upon some contingency, to the survivors, or to children, or any 
other person ; tlio gift over is to be considered as explaining the 
testator’s intention to be, that, under the preceding words, the 
absolute ownership only should be suspended until the prescribed 
ago, and that, in tho meantime, the legatees should take vested 
interests, with a liability to bo divested on the happening of the 
prescribed event ; [and the tendency of tho modern decisions on 
bequests in this form, whether residuary or not, is almost uni- 
formly in favour of such a rule. 

Thus in Taylor v. Frobisher (A), a testatrix directed 1,000 1. to 


810,) in wliicli, under a devise to A., if 
he shall attain the age of twenty- one 
years, with a devise over, in case ho 
shall die under that age, tho devise 
over is (\vc have Hecn) held to denote 
that the prior words (instead of sus- 
pending the vesting ab initio) point 
merely at the period when it becomes 
absolute. The principle of these cases 
obviously applies to residuary bequests 
framed in such terms. [Where real 
and personal estates are included in the 
same gift, and the real estate is held to 
be vested, tho personal property fol- 
lows tho samo construction, Farmer v. 
Francis 2 S. & St. 505; Tapscott v. 


New combe, 6 Jur. 755; James v. Lord 
Wynford , 1 Sm. & Gif. 40. And Bar- 
ker , V.-G., 5 Do G. & S. 200, Baidthat 
the M. R.’s distinction was not meant 
to be of general application, but re- 
ferred only to the will then before him.l 

(h) Ante, p. 855. 

( i ) Ante, p. 856, n. 

[(*) 5 DeG. & S. 191. See also Ridg- 
way v. llidgway , 4 De G. & S. 271, 
better rep. 21 L.J., Ch. 256; Carver 
v. Burgess , 18 Beav. 641, 551, 7 D. M. 
& G. 96 ; Tearman v. Pcannan , 33 Bear. 
394 ; Knox v. Well * , 2 H, <& M. 674 ; 
Wetherellv . Wethcrcll , 1 D. J. & S. 134 ; 
W hitter v. Bremridge , L.R., 2 Eq. 736. 
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[be held in trust to invest until tho same should bo payable as cuArw»xx.v. 
thereinafter mentioned, and to pay the income to A. for lifo, ~~~~ 
and from and after her decease to pay the principal unto be- 
tween or amongst all and every the child and children of A. in 
equal shares, ox if but one such child then to such one, to be a 
vested interest or vested interests on their respectively attaining 
the age of thirty years ; and if any child should die under that 
age without lawful issue, his or her share, as well original as 
accruing, to go to the survivors, and become vested at the samo 
age as the original shares ; there was a trust, after A/s death 
until the shares of such child or children should become vested 
and payable, out of the income of tho 1,000/. to apply for thoir 
maintenance so much as to the trustees seemed meet, not exceed- 
ing the interest of the expectant share of such child or children 
in the principal ; and if all tho children of A. should die under 
the age of thirty years without issue, then over. It was held by 
Sir J. Parker, V.-C., that “vested” must be read “indefeasible,” 
and that the children took vested interests liable to bo divested 
on death under thirty. IIo thought the conclusion to be drawn 
from the clause of accruer and from what followed it was irre- 
sistible, that a child dying under thirty retained his share in 
every event except ’where it was expressly given over. IIo 
added that Bull v. Pritchard was no exception to the rule as 
stated by Sir J. Leach , for in that case tho gift was not to all 
the children, but only to a particular class, those, namely, who 
should attain twenty-three. 

So in Davies v. Fisher (/), where a testatrix gave the residue of 
her personal estate to trustees, in trust for TV. 13. for life, and 
after his decease, in trust for the children of tho said TV. 13. as 
they severally attained the age of twenty-fivo years, equally to 
be divided between them if more than one, and if but one then 
tho whole to such one child, the income to bo applied during 
their respective minorities by the guardian for tho time being of 
such children for their maintenance ; and in case no child of tho 
said TV. D. should live to attain the ago of twenty-five years, 
then in trust as therein mentioned. Lord Langdale , M. It., 
held that the children of TV. D. took an immediate vested in- 
terest in the residue. The decision was, indeed, in a great 
measure, founded on the gift of tho intermediate interest (m) ; 

[(f) 5 Beav. 201; sec dm Harrison v. L. R., 19 Eq. 286, 291; lie Baxter's 
Orimwood, 12 Bcav. 192; Thomas v. Trusts, 10 Jur., N. S. 843. 

Wilbcrforce , 31 Bcav. 299; Fox v. Fox, (m) Sco ante, p. 815. 
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[but as to tbe argument resting on tbe dicta ol Sir J. Leach in 
Vaicdry v. Geddes and Bland v. Williams , that the gift over 
prevented the residue from vesting in tho meantime, he cited 
authorities to show that such a proposition was untenable (w) ; 
and observed that, on the contrary, the gift over afforded some 
evidence of an intention to divest after a previous vesting. 

But a gift over limited to take effect on an event different 
from that upon which the primary gift depends, will not gene- 
rally be construed as of itself indicating such an intention (0), 
though it is sometimes called in aid of other arguments in favour 
of that construction (p ) ; for a gift over in any one event always 
helps tho construction that until that event happens, the legacy 
is vested (q). 

Tho distinction drawn in Bull v. Pritchard between a gift to 
a class if qt tchen they attain a specified age, and a gift to such of 
a class as attain a specified age, has been fully recognized in 
subsequent cases; and gifts over (r), and gifts of intermediate 
interest (#), which have been held to vest a bequest of the first 
kind in all the members of tho class immediately, will generally, 
where the bequest is in the latter form, be treated not as en- 
larging the class, but only as regulating the mode or conditions 
in or upon which tho members of it are to enjoy the bequest (f). 
But, as already noticed, there aro no words tllat may not be 
explained away by tho context, and the restrictive effect of a 
gift to such 0/tho children as attain a given age will be obviated 
by a direction that the legacy shall vest in a larger class or at 
an earlier ago (w).] 

Here it may be observed that a contingent interest will or 
will not be transmissible to tho personal representatives of the 
legatee, according to the nature of the contingency on which it 
is dependent. If the gift is to children who shall livo to attain 
a certain age, or shall survive a given period or event, tho death 


[(») Skcy v. Barnes, 3 Mer. 310 ; sec 
also Davidson v. Dallas, 14 Ves. 676 ; 
Jlcron v. Stokes, 2 D. & War. 116, per 
Sugden, C. 

(o) JRc WranghanC s Trust, 1 Dr. & 
Sm. 368 ; Chadwick v. Grccnall, 3 Gif. 
221 . 

Ip) Brcc v. Perfect, 1 CoU. 128; 
Lang v. Pugh, 1 Y. & C. C. C. 718, 
724, 726 ; Ingram v. Stickling, 7 W. R. 
38G. 

(9) Pearson v. Dolman, L. R., 3 Eq. 
322. 

(r) Bate v. Harman , 16 Bear. 168, n., 
correcting 9 Bcuv. 320. 


(«) Southern v. Wollaston , 16 Bear. 

(0 See also cases cited ante, p. 860, 
n. (A). In Bradley v. Barlow, 6 Hare, 
689, the intorcst was given to ‘ ‘ such 
children as,” &c., and the principal to 
“ all the children when and as, &c., 
and there bring no necessary intend- 
ment that principal and interest wero 
to go to the some persons, the gift of 
principal was held vested. 

(u) Jackson v. Dover, 2 H. & M. 209 ; 
Mappin v. Mappin, W. N. 1877, p. 207; 
both cited ante, p. 860. 
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of any child ponding the contingency has obviously the effect of chapter xxv. 
striking the name of such deoeased child out of the class of pre- 
sumptive objects (a?) ; and, consequently, such an interest can 
never devolve to representatives, as it becomes vested and trans- 
missible at the same instant of time. Where, however, the con- 
tingency on which the vesting depends is a collateral event, 
irrespective of attainment to a given age and surviving a given 
period, the death of any child pending the contingency works no 
such exclusion ; but simply substitutes and lets in the legatee’s 
representative for himself. 

Thus, where (y) a testator bequeaths his personal estate to A., 
and if he shall die without leaving issue, then over to B. ; in tho 
event of B. surviving tho testator, and afterwards dying in tho 
lifetime of A., testate or intestute, his contingent or executory 
interest will devolve to his oxecutor or administrator (as the caso 
may be). 

[So, in Leaning v. Slierratt (s), where a testator gave his free- 
hold and the residue of his personal property to trustees, upon 
trust to sell the freehold and get in the personal property, and 
to pay and divide the money arising therofrom, so soon as his 
youngest child should attain the age of twenty-one, unto and 
equally amongst his children, and in case of the death of any 
of the children leaving issue, such issue wore to take the share 
which the parent so dying would have been entitled to have ; 

Sir J. Wigram , V.-C., held that a child who attained his ma- 
jority, but died before the youngest attained twenty-one, was, 
nevertheless, entitled to a share of the fund. The trustees, ho 
said, ore trustees of the residuo for all the testator’s children 
upon the happening of an event, which in fact has happened, 
namely, tho youngest child attaining twenty-one. lie added, 
that if there was any* caso wliich decided as an abstract pro- 
position, that a gift of a residue to a testator’s children, upon 
an event which afterwards happened, did not confer upon thoso 
children an interest transmissible to their representatives, merely 
bocause they died before tho event happened, he was satisfied 
that case must be at variance with other authorities. 

[(#) Ucadr. Gooding , 21 Beav. 478; Bayly } ib. 195; Barnes v. Allen, 1 B. 

Sheffield v. Kennett, 27 Beav. 207, 4 Be C. C. 181. 

G. & J. 593; He Watson's Trusts , L. [( 2 ) 2 Hare, 14. See also Boulton v. . 

R., 10 Eq. 3G; and see Me Heath's Beard , 3D. M. & G. 603; Broeklehanh 

Settlement, 23 Beav. 193.] v. Johnson , 20 Boav. 205 ; Me Smith's 

(y) Pinhury v. Elkin, 2 Vem. 758, Will, ib. 197 ; Me Lachlan v. Taitt , 28 

760 ; King v. Withers, Cas. t. Talb. Beav. 407, 2 D. F. & J. 449. 

117, 3 B. P. C. Toml. 135 ; Wilson v. 
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ciiapteb xxv. [The child whoso share was in question in tlib last case had 
a ^ a - ne ^ a g 6 0 f twenty-one, and the Y.-O. thought that as 
the testator had postponed the division of the residue until his 
youngest child attained that age, no child who did not attain 
that age could have been intended to take a share therein (a). 
But if tho bequest bo not to a class but to named individuals, 
it seems the rule is different. Thus, in Cooper v. Cooper (ii) 9 a 
testator devised his real estate to trustees upon trust to raiso out 
of the rents and profits an annuity of 100/. for his wife, and to 
apply the remainder for the maintenance of his said children 
(the testator had previously named them) till the youngest should 
attain twenty-one; then upon trust to sell subject to the annuity, 
and pay tho monies arising therefrom unto and between his said 
children in manner following, that is to say, unto his said eldest 
son two-fifth parts, and one-fifth part to each of his other 
children (naming them). One of tho children died under 
twenty-one. It was held by Sir J. Itomi/lg , H. R., that the 
children’s shares were vested at tho testator’s death, and wore 
not contingent on their attaining twenty-one. lie distinguished 
Leeming v. Shcrratt on the ground that the class who wero thero 
to take were the children who had attained twenty-ono ; that 
this was clear by tho circumstance that the gift of the residue 
was not to take effect until the whole of tho class had attained 
twenty-ono, and therefore the class was to be ascertained at that 
time. Here if the devise had stopped at the word children, tho 
case would have been governed by Leeming v. Shcrratt , but tho 
testator went on to say “ in the shares and proportions follow- 
ing, that is to say.” It was not, therefore, a gift to a class, but 
on the happening of a particular event, tho residue was to bo 
divided into four unequal shares to be given to four named 
individuals; and he observed that (unlike what would have 
been the case if tho gift had been to a class) the share of the 
deceased child, if not vested in her, was undisposed of by the 
will ; and he considered it to be a gift, on the youngest attaining 
twenty-one, to four specified persons, and that tho circumstance 

[(a) See also Parker v. Soicerby , 1 fore the youngest attained that age : 
Drew. 488, 496, fuller 17 Jur. 752; but he had just before said, 44 the tos- 
Lloyil v. Lloyd, 3 K. & J. 20, stated tutor must be understood as saving 4 1 
ante, p. 816. In the last case tho intend this for the benefit of all those 
V.-C. is reported to have said, 44 The children who attain twenty- one,’ 
distribution is to bo among those who which is in conformity with Leeming 
shall be receiving the rents and profits v. Shcrratt .” 

when the youngost attains twenty- (5) 29 Beav. 229 ; Re Smith*s Will, 
one,” which would have excluded those 20 Beav. 197. 

who attained twenty-ono but died be- 
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[that they constituted a doss for whose maintenance the income auras m. 
of the fund was to be devoted before the happening of the event 
did not oonvert them into a fresh and distinct class. If, how- 
ever, after such a bequest nominatim, the shares of any of .the 
legatees who die before the youngest attains twenty-ono are 
given over in every event, os, to issuo if there are any, but if 
none to survivors, it is dear nothing is iutcnded to vest until 
the period of distribution even in a legatee who attains twenty- 
one (e).] 

[(f) Re Hunter's Trusts , L. R., 1 Eq. 295.] 
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Exocutoryde- An executory devise is a limitation by will of a future estate or 
vise— what. interest in land, which cannot, consistently with the rules of law, 
take effect as a remainder ; for it is well settled (and, indeed, has 
been remarked as a rule without an exception), that when a de- 
vise is capable, according to the state of the objects at the death 
of the testator , of taking effect as a remainder, it shall not be 
construed to be an executory devise (a). It is necessary, there- 
fore, in treating of this species of estate, first, to ascertain what 
constitutes a remainder. A remainder may bo described to be 
an estate which is so limited as to be immediately expectant on 
the natural determination of a particular estate of freehold, 
limited by the same instrument. It follows, that overy devise of 
a future interest, which is not preceded by an estate of freehold, 
created by the same will (b) (whether consisting of one or more 
testamentary papers), or which, being so preceded, is limited to 
take effect before or after y and not at the expiration of such prior 
estate of freehold, is an executory devise. 

The first mentioned speoies of executory estate occurs, as well 
where the devise is future in its operation, from the non-existence 
of the object at the death of the testator, as where it is future in 
Devise oxecu- the express terms of its limitation. Thus, a devise to the 
of? children of A., who happens to have no child at the death of the 
freehold. testator (c), or to the heirs of the body of A., a person then 
living, is executory (d), for the reason suggested. The creation 
of a term of years, determinable with the life of the ancestor, to 
whose heirs the subsequent limitation is made, of course does 


(a) Purefoy v. Rogers, 2 Lev. 39, 2 
Sound. 380 ; Reeve v. Long , Carth, 310 ; 
Goodright v. Cornish , 4 Mod. 258. [But 
this rule is now qualified by stat. 40 & 
41 Viet. o. 33, presently noticed.] 

(5) See Key v. Gamble, 2 Jones, 123 ; 
Moore v. Parker , 1 Ld. Raym.37, Sldnn. 
658 ; Roe v. Earl of Scarborough, 3 Ad. 
& El. 2, 897. 

(r) Hopkins v. Hopkins , Cas. t. Talb. 


44 ; Stephens v. Stephens, ib. 228 ; Gore 
v. Gore, 2 P. W. 28, 2 Stra. S58 ; Bul- 
lock v. Stones , 2 Ves. 621. 

(d) Snowe v. Cutler, 1 Lev. 136, T. 
Baym. 162 ; Roe v. Carleton , 1 Wils. 
225 ; Harris v. Barnes, 4 Burr. 2157 ; 
Roe d. Fonnereau v. Fonnereau, Qougl. 
487 ; Roe d. Mussell v. Morgan, 3 T. B. 
703. 
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not vary the principle; a chattel interest being inadequate to obapiebxxvz. 

support a contingent remainder (c). Thus, if lands are devised 

to A. for ninety-nine years, if he shall so long live, remainder to 

the heirs of the body of A., the fee-simple, subject to tho term, 

descends to the heir-at-law of the testator during the life of A., 

at whose decease an estate tail vests in the heir of his body by 

executory devise. So, a devise to a person or persons, whether 

in esse or not, to take effect at a given period after the death of 

the testator, as to A. at the death of B. (a stranger), or at six 

months from the testator’s decease, obviously belongs to tho 

class of limitations under consideration (/). 

With respect to the cases in which the devise is executory, Devise ©xecu- 
notwithstanding the croation of a prior estate of freehold, it is to 
bo observed, that to constitute the ulterior limitation an oxecutoiy freehold, 
devise in such a case, the precedent estate must not be merely 
liable to be determined before the ulterior limitation takes effect 
(as such liability only renders the remainder contingent), but it 
must be necessarily determinable before tho taking effect of the 
ulterior devise. Thus, a devise to A. for lifo, and, after his de- 
cease, to tho unborn children of B., is a contingent remainder in 
such children, because as A. may live until B. has a child, there 
is not necessarily any interval between tho two estates ; but, 
under a devise to A. for life, and after his decease, and one day , 
to the children of B., the children would take by executory de- 
vise, and the interval of a day, which would bo undisposed of, 
would belong to the residuary devisee (g), if any, or if not, to the 
heir. 

It is an obvious consequence of the general principle before 
laid down, that where the event which gives birth to the ulterior 
limitation, abruptly determines and breaks off tho preceding 
estate, the^ limitation is executory, inasmuch os it is essential to 
the constitution of a remainder, that it wait for the regular ex- 
piration of such estate. Thus, in the case of a devise to A. for 
life, or in tail, with a limitation over to B., in case A. shall bo- 
come entitled in possession to a certain estate, or shall omit to j 
assume a certain name, this is an executory devise to B. (A). 

It will be apparent from what has been stated, that every de- 

(e) Vide supra, n. (d). (A) Nicholl v. N% choll, 2 W. Bl. 1159; 

(/) Reding v. Stone, 8 Vin. Ab. 215, Nicolls v. Sheffield, 2 B. C. C. 215; Doe 

pi. 6 ; and see Clarke v. Smith , 1 Lutw. d. JTeneage v. Ifenenge, 4 T. R. 13 ; Carr 

798. v. Earl of Err oil, 6 East, 68 ; Stanley 

(a) Supra, p. 645. v. Stanley, 10 Ves. 491; Doe d. Kenrick 

v. Beauchrk, 11 East, 057. 

3 K 
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ohaptbbxxvi. vise to a person in derogation of, or substitution for, a preceding 
estato in fee-simple is an exeoutory limitation. Thus, in the oase 
Sn'of^re-" °* a Revise A. and his' heirs, and if he shall die under twenty- 
ceding fee. one and without issue (i.e. without issue living at his death), or 
if he shall die without issue living B., then to B. ; in each of 
these coses the devise to B. is executory (i), in the same manner 
as if the fee, instead of being limited to A., had been suffered to 
descend to the hoir-at-law of the testator, and the property had 
• been simply devised to B. on either of such events ; the only 

difference being, that in one case the property shifts, on the 
happening of the contingency, from the prior devisoo, and in the 
other, from tho heir of the testator to the devisee of the execu- 
tory interest. No speoies of executory limitation is of such fre- 
quent occurrence as those which are limited in defeasance of a 
prior estate in fee. 

Tho short but comprehensive definition of an executory devise 
boforo given, will be found to comprise every doss of limitations 
of this nature, and, perhaps, will be more easily understood and 
romembered by tho student, than the moro elaborate classification 
which has been generally presented to him. A learned writor, 
whoso labours on this subject are well known to the profes- 
sion (A), has added to the distribution of the casos adopted by 
Mr. Fctmw (/), several classes, two of which, though they clearly 
fall within the terms by which this speoies of interest has been 
bofore described, ore sufficiently peculiar to ontitle thorn to dis- 
tinct notice. 

First, Whore an estate tail, or an estate in fee-simple, is in 


(0 Cro. Jac. 092; Palm. 131; Gffli. 
393; 2 Mod. 289; Pre. Ch. 67; ib.48G; 
10 Mod. 419; Cas. t. Talb. 228; 8 
Vin. Ab. 112, pi. 38 ; IB. C. C. 147 ; 
3 T. R. 143 ; 2 B. & P. 324 ; 10 East, 
460 ; 1 B. & Aid. 530 ; ib. 713* ; 2 ib. 
441 ; [1 Eq. Ca. Ab. 186, pi. 1 ; 1 Wils. 
105; Foa. C. R. 39G; 10 B. & Cr. 201.] 
Many of these cases nro stated supra. 
(k) 2 PreBt. Treat, on Abstracts, 139. 
Mr. Feamc's \l) For which hoc Doe v. Carlvton , 
position, that 1 Wils. 225; [Fca. C. R. 400.1 Tlieso 
a condition or two classes of cases show that Mr. 
limitation Fea rue's position (O. R. 251 and 530, 
must defeat 8th cd.), “that a condition or limita- 
the whole tion must determine or avoid the whole 

estate, ques- of tho estato to which it is annexed, 
tioned. and not determine it in part only, and 

leave it good for the remainder,” must 
bo received with some qualification. A 
. condition properly so called, namely, 
which descends upon the heir, neces- 


sarily determines tho whole estate, 
which is subject to it ; but it is difficult 
to perceive upon what principle any 
objection cun be advanced to an exe- 
cutory devise, to take effect in partial 
derogation of a preceding estate, on 
tho ground that it defeats that estate 
in part only; and it is observable, 
that, in all tho cases cited by this able 
writer in illustration of his doctrine, 
the limitation over was either defective 
in tho terms of its creation (on which, 
however, some remarks will be found 
in the sequel (see Corbet's case, 1 Rep. 
83 b ; and other cases observed upon, 
Ch. XXVII. s. 2),) or was repugnant 
to the nature and incidents of the es- 
tate on which it was engrafted; or 
was contrary to the rule of law fixing 
the period within which such interests 
must be limited to arise. 
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some event reduced to an estate for life. As where (»») a testator chawebmcvi. 
devised real estate to his two daughters, their heirs -and assigns ; ]&t a te in ' 
hut if either of them should marry without the consent of his ° r re ' 
executors, the daughter so marrying should have an estate for estate for life, 
life therein ; if either of them should die unmarried, then It. to 
take it, paying the other daughter 500/. It was held, that on 
one of the daughters marrying without consent, her estate was 
cut down to an estate for life. 

Secondly, Where an estate is limited in derogation of a pro- Estate par- 
ceding estate, and in partial exclusion of the same. As where (n) by^ocutory* 1 
a testator devised certain lands to his son B. in fee, and other station, 
lands to his son 0. in fee, subject to a proviso, that if either of 
his sons should die before marriage, or boforo twenty-one, and 
without issue of their bodies, then he gavo all tho lands of such 
of his sons as should so die, &o., unto such of his said two sons as 
should the other survive. It was held, that the sons took in 
fee, subject to a limitation to the survivor for life, in case of 
either dying unmarried, or under twenty-one, and without issue ; 
and that, as one of them had attained twenty-one, and died un- 
married, tho survivor was entitlod to his moiety for lifo. 

As this cose simply affirmed tho validity of tho deviso over Romark on 
for life, leaving untouched tho destination of tho ulterior interest, V ’ 

it cannot, perhaps, be treated as a direct adjudication on the 
point for which it is here cited, [namely, that tho estate originally 
devised was affected only to the extent necessary for the intro- 
duction of the lifo interest, and subject thereto remainod in tho 
prior devisee :] yet, upon principle, there can bo, it is conceived, 
no doubt as to the doctrine in question ; and which, indeed, 
has now the support of [an express decision in its favour (o) ; 
as woll os of another] case which appears to have decided, that Effect where 
whore a derise in fee is followed by an executory limitation in novcr^akeH 1 ^ 
fee, in favour of an object or class of objects not in esse, and effect, 
who, in event, never come into existence, the first deviso remains 
absolute. 

The caso last alluded to is Jackson v. Noble (p) f whore a testator Substituted 
gave real and personal estato to his daughter A., and to two 
other persons, upon trust to permit A. to reccivo tho rents and held to bo 
interest for life, for her separate use, and, after her decease, in absoluto * 

(m) Wright v. Wright , 1 Yes. 409, [(o) Gatcnby v. Morgan , 1 Q. B. D. 

Fca. 0. R. 600. 685.] 

(n) JTanbuty v. Cocb'cll , 1 Roll. Ab. (p) 2 Kee. 590. 

836, Eeu. O. R. 396. * 


3x2 
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chapter xxvi. trust to convey to her heirs, executors, &o. ; hut in oase A. 

should marry, and have no child or children, then the property 
to belong to B. ; or in case of his decease before A., then to his 
childron. A. married, but had no child : B. died in her lifetime, 
without issue. Lord Langdale , M. B., held, that A. took an 
absolute equitable estate, with an executory gift over to B. and 
his childron, and that B., having died in the lifetime of A., leaving 
no child, the title of A. remained undefeated. 

[This case has indeod been reforred to the narrower ground 
that the contingency there contemplated on which the gift over 
was to take effect had not happened (q) ; and it seems that 
howover reasonable the rule above suggested as being deducible 
from it, the case cannot with certainty be relied on to that 
extent ; while the more general inference that in all oases where 
the executory dovise is void from any cause whatever, the prior 
Contrary mlo devise is absolute is contradicted by Doe d. Bfoni field v. Eg re (r), 
a. ^MomjJdY, where M. S. having an exclusive power of appointing lands by 
Myve, will amongst her children, appointed them to her eldest son, J. B., 

in fee ; but if J. B. and his brother both died before her husband, 
then she appointed the estato to her father-in-law (a stranger to 
the power) in fco. J. B. and his brother both died in their 
father’s lifetime, and it was held, in the Exchequer Chamber, 
that although the father could not take, yet the son lost the 
estate. Parke , B., delivered the judgment of the Court, and 
after premising that the question was the same, whether it arose 
upon an ordinary devise or upon an appointment under a power, 
he said, “ If a testator seised in fee were to devise a real estate 
to A. B. in fee, and to direct that, in the event of A. B. dying 
in the lifetime of J. S., the estate should go over to a charity, it 
surely was perfectly clear that if A. B. should die in the lifetime 
of J. S. he, or rather his heirs, would lose the estate. The testator 
could not give to the charity without taking away from the 
devisee. The testator, therefore, in such a case, by his will said, 
‘ If A. B. dies in the lifetime of J. S., I do not mean that he or 
his heirs should any longer have the estate.’ That which defeated 

[('/) By Kindersley, V. -C., Robinson v. event of A. marrying and dying with- 
in/, post. Lord Langdale thus ex- out issue in the lifetime of B. or of 
pressed himself : — * ‘ The question is such child or children as he might hap- 
whether the particular event on which pen to leave ; and as B. died in A. ’a 
the vested estate was to be devested can lifetime and had no child, I think that 
now happen ; and having regard to the contingent executory gift cannot 
the intention of the testator, and tho take effect, and that the estate already 
words in which the gift over is ex- vested in A. cannot now be devested/ 9 
pressed, I am of opinion that the gift (r) 5 C. B. 713. 
over was to take effect only in tho 
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[the estate of J. B. was the death of himself and his brother in chaptebxxvi. 
his father’s lifetime, not the giving over the estate to strangers.” “““ “ 
The case put by Parke , B., of a devise over to a charity, 
afterwards came before Sir i2. ICmderslet /, V.-O., who felt himself 
bound to decide it in conformity with Doe v. Pyre, though not 
approving of the doctrine of that caso. He thought a strong 
argument against it might have been found in the statute (a), 
which declared all gifts to charity, not made as therein provided, 
void to all intents and purposes; he also thought it very difficult 
to reconcile Jackson v. Noble with Doc v. Eyre , but concluded 
that the ground of the decision in the former was that the con- 
templated contingency had not happened (t). 

But to the rulo thus laid down in Doc v. Eyre, the case of a Exception 
gift over which is to defeat a prior doviso in a too remote event tutod°^ft is" 
forms an exception (u ) , since the law refuses permission to await voi(i for VQ - 
that event for any purpose; so that the prior gift must, of 
necessity, remain absolute.] 

On the same principle as that which governs devises of realty Sumo rules ns 
it would seem to follow, that, if personal estate were bequeathed wl^o?xo- 
in terms which, standing alone, would confor the absolute 
interest, and there followed a bequest over in a certain event to 
a person for life, the first legatee would, subject to such execu- 
tory gift for life, be absolutely entitled. It might appear to be 
a further deduction from this doctrine, that if the second gift 
wore a contingent bequest of the entire interest in the property, 
and not for life only, and such contingent and substituted 
bequest failed in event, the prior legacy, in derogation of which —where oxo- 
the same was to tako effect, would remain absolute ; and Taylor nevr/tukes 
v. Langford (x) seems to lend some countenance to the hypo- cttccfc * 

[fa) 9 Geo. 2, o. 36, s. 3. of the property to be equally divided 

(£) Robins&n v. Wood , 4 Jur. N. S. amongst those of my children who 
625, 27 L. J. Ch. 726. See Sug. Pow. may survive her ; ” and should his 
614, 8th ed., where Doe v. Eyre is wifo marry again, tho testator directed 
approved. But see Ridgway v. Wood - that each of his children at the ago of 
house, 7 Beav. 437. twenty -four be paid 400 1 . ; should sho 

(u) Sug. Pow. 514, 8th ed.] not marry, ho left them implicitly to 

(#) 3 Yes. 119. See also Harrison her kind and indulgent care. No child 
v. Foreman, 6 Yes. 207, and other cases of tho testator survived the widow, 
stated ante, 827 et scq. *But Joslin v. It was contended, therefore, that tho * Joalin v. 
Hammond, 3 My. & K. 110, shows that widow was absolutely entitled, on the Hammond \ 
too much caution cannot be exercised ground that the absolute interest which 
in forming any such conclusion. In she would liuvo taken under the first 
that case, a testator bequeathed to his words of tho will, was cut down to a 
wife A., whom he appointed executrix, life interest only in a certain event 

the whole of his property, on condition which had not happened ; but Sir J. 
of her paying to his mother 130/. per Leach considered that, upon the whole 
annum during her life, and added, 1 ‘ at context of the will, it was the intention 
the death of my dear wife A., the whole of the testator that in no event the wife 


cutory gift is 
for life only; 
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chapter xxvi. thesis. [Even where there was in the first place a distinct danse 
~ declaring that in a certain event the previous gift should be 
forfeited, and then followed a gift over in the same event, which 
gift failed for remoteness, Sir G. Hall , V.-O., said, “ When you 
find a forfeiture clauso associated with a gift over, is it not 
reasonable to read them together P” and he refused to read one 
separately from the other (y). However, in O' Mahoney v. 
Bvrdctt (s), where a legacy was bequeathed to A. for life, re- 
mainder to her daughter; but if the daughter should die 
unmarried or without children, then to 33 . 5 B. died in the 
testator’s lifetime, and afterwards the daughter died without 
over having a child. Doe v. Eyre and Jackson v. Noble were 
cited, and it was held in D. P. that the gift to the daughter was 
defeated, although the gift over had failed by lapse. Lord 
Selborne said “he had doubted whether, under the circumstances, 
the effect of the divesting clause was not wholly evacuated, in 
the samo way as if there had been a blank in the will for the 
name of tho substituted legatee ; but that the argument on that 
point and tho authority cited by the respondent (qu. appellant) 
had satisfied him that the lapso of a contingent gift, by way of 
substitution, to a person namod who might have survived the 
testator, operated (when tho contingency had happened on 
which the gift to 'the person was made to dopend) for the benefit 
of the residuary legatee or next of kin.” It seems therefore 
that Doe v. Eyre furnishes the rule as well for personal as for 
real cstato. 

Exception An exception exists however in those cases (which are of 
dron^ubtiti- frequent occurrence) where personalty is bequeathed to indi- 

tnted on death viduals or to a class, to come into possession at a future period 
legatees^ (as, after a life-estate to A.), and in case any of them should die 
before the period of distribution, then to their children ; here, 
the original gift is divested only in the cose of those who have 

should have other than a life estate. [See Lassence v. Tierney , 1 Mao. & G. 
“ If,” said his Honor, “ at her death, 551. 

a child or children survived her, they (y) Hodgson v. Halfordy 1 1 Ch. D. 959, 
were to take tho property between 963. Though this was a case of remote- 
them; but he has not provided for tho ness (which is an exception to the rule 
case of all tho children dying during founded on JDoe v. Eyre ; see Courtier 
the life of his wife, and that event v. Oram, 21 Beav. 91 ; Webster v. Parr, 
having happened, he has so far died 26 Beav. 236), the V.-G.’s observa- 
intostate. It is not a probable inten- tion was in answer to an argument (for 
tion to be imputed to the testator, that, whioh, however, there appoars to have 
if his children died in the lifetime of been insufficient ground) that though 
his wife, leaving families, his widow, the gift over was remote the clause of 
on her second marriage, should enjoy forfeiture was not, and that the latter 
the whole property.” His Honor did might operate alone, 
not advert to the annuity to the mother. ( 2 ) L. B., 7 H. L. 388, 407. 
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[children. Thus in Smithcr v. Willoek {a) where there was a chapter xxvi. 

bequest to the testator’s wife for her life, and after her death to 

his brothers and sisters, named in the will, in equal shares ; but 

in oase of the death of any of them in the lifetime of the wife, 

the shares of him or her so dying wore to bo divided between 

his or her children : one of the testator’s brothers died in tho 

widow’s lifetime, without having over had a child ; and Sir IF. 

Grant declared his sharo to be vested, subject to be dovestcd 
only in the event of his death in tho lifetime of the widow, 
leaving children: and consequently, that event not having 
happened, his representative was entitled.] 

It seems too, that, where a testator, in tho first instance, Ktfcot where 
divides his property among his children, and then proceeds to 
declare certain trusts of his daughters’ shares in favour of them- given, and 
selves and their children, these trusts are considered as defeating 
only pro tanto the absolute interests antecedently given to tho 
daughters in common with the other children. 

As, in Whittell v. Dudin (6), whero tho testator directed the 
residue of his property to be equally divided between his wife, 
and sons and daughters, subject, as to tho shares of the daughters, 
to certain trusts for tho benefit of themselves, and their children; 

Sir T. P lamer , M. It., held that a daughter dying without n 
child was entitled absolutely under tho original bequest, from 
which it was to be collected that the testator’s design was to 
make an equal division among his children, which would bo 
frustrated if tho shares of daughters were to go to tho testator’s 
next of kin as undisposed-of property, on their dying without 
children. 

And the samo construction prevailed in JInhne v. Huhnc (c), Qualifying 
whero a testator, in the first instance, made an absolute gift to pro S tanto iat ° 
all his children by his second wife, who should bo living when oul 7- 

[(a) 9 Ves. 233. . See also Hervcy v. Mayer v. Townsend, wliero tho primary 

M'lAiugJUin, 1 Pri. 264 ; Salisbury v. gift was absolute to a daughter, fol- 

Tetty, 3 ib. 86.1 lowed by a direction to invest in trust 

(b) 2 J. & W. 279. for lu»r, for her separate use for life, 

(c) 9 Sim. 644. Sco also Silling v. and after her death to her children, 

Silling, 5 Sim. 232 ; [Ring y. Hardwick , with power to her to appoint a life interest 

2 Beav. 352 ; Mayer v. Townsend, 3 ib. to her husband. It write contended, that 

443 ; Wxnekworth v. Winckworth, 8 ib. tho intention could not have been to 

676 ; Re Forster, 1 M. D. & D. 418, 2 give her an absolute interest, even if 

ib. 177 ; Arnold v. Arnold, 16 Sim. 404 ; there were no children, because a lius- 

Eaton v. Sarker,2 Coll. 124; Lawson v. band surviving her might tako the 

Soume, 16 Beav. 29 ; Re Young's Settle- property absolutely. Lord Langdale 

went , 18 Beav. 199 ; Lyddon v. Ellison , apprehended there would bo a great 

19 ib. 665; Gurney v. Goggs, 25 ib. 334 ; deal to say on that point ; but it did 

Re Corbett's Trust, Joh. 591 ; Norman not arise. 

v. Kynaslon , 3 D. F. & J. 29. In 
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osastbbzxvi. the youngest should attain twenty-one. He then superadded a 
direction for settling the shares of the daughters, upon trust for 
them for life, and then for their ohildren. One of the daughters 
having died childless, it was held that her share belonged abso- 
lutely to her representatives. Sir L. Shadicell, V.-C., observed, 
“ The absolute gift romains, except so far as the direction for 
settling the shares of the daughters has taken it away, and it is 
not taken away in the case of a daughter dying without having 
children.” ' 

[The rule (which applies to shares of males as well as to shares 
of females (d ) ), is thus stated by Lord Cottenham : “ If a testator 
leave a legacy absolutely as regards his estate, but restricts the 
mode of the legatee’s enjoyment of it to seoure certain objects 
for the benefit of the logatee, upon failure of such objects the 
absolute gift prevails; hut if there he no absolute gift as between 
•the legatee and the estate, hut particular modes of enjoyment 
are prescribed, and thoso modos of enjoyment fail, the legacy 
forms part of tho testator’s estate, as not having in such event 
been given away from it. In the latter case, the gift is only for 
a particular purpose ; in the former, the purpose is the benefit of 
the legatee, as to the whole amount of the legacy, and the direc- 
tions and restrictions are to ho considered as applicable to a sum 
no longer part of the testator’s estate, but already the property 
of the legatee” (c). 

f ”ho * ^ determination of this previous question, whether, 

ther there bo namely, tho gift to the primary legateo is absolute or qualified, 
gift lathe* ^at the real difficulty of these cases generally lies. The inten- 
flrat pliico. tion is, of course, to he collected from the Whole will. Suppose, 
for instance, that after the gift to the primary legatee there are 
gifts over in alternative contingencies exhausting every possible 
event : this is wholly inconsistent with an intention that there 
should, in any event, he an absolute gift to the primary legatee. 
But the point can only he material when the first expressions 
ore ambiguous, for if thore is a distinct positive gift, and the in- 
tention is express, nothing that afterwards follows can affect the 
construction of the positive gift; hut where the first gift is capable 
of two constructions, other parts of the will are to he looked at 
to see what the intention was ; and no doubt a disposition of the 
whole property, under all oiroumstances that can arise, is an im- 
portant consideration in putting a construction on ambiguous 

' [(d) Norman v. Kynaston, 3 D. F. & («) latmc* v. Tierney, 1 Mao. & Ot. 

J. 29 . 661 . 
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[expressions. It does not seem possible that the two intentions ciupnaxxvx. 
could exist together : if they are both found in the some will, 
the Court may have to decide which is to prevail (/) ; but if tho 
first is ambiguous and the other is not, the unambiguous expres- 
sion must have great effect in controlling that which is am- 
biguous (g). 

"Where there is a legacy subject to be defeated by the exerciso Gift subject 
of a discretionary power, and that power is extinguished, the whic^is de- 
legacy of course becomes absolute (//).] tingufehed. 


The essential quality in executory devises, whioh gavo to the Executory in- 
distinction between them and contingent remainders its chief f^d by acts 

importance [was! this, — that such interests [wore and still] are of owner of 

7 . . i h J precedent es- 

not m general liable to be affected by any alteration m the pre- tato. 

ceding estate (») : while, on the other hand, as the rule was that Destructibi- 
a contingent remainder must take effect, if at all, at the instant tm^t°ro- 
of tho determination of the preceding estate, it followed that mamders ; 
any act by the owner of the prior estate of freehold, which 
amounted to a forfeiture of it, produced tho destruction of tho 
dependent contingent remainders, tho effect being to place them 
in the same situation as if the preceding ostato had regularly 
expired before the period of vesting. [But their destructibility cured by 
by such an act is now a doctrine of little practical importance, B u °* 
since, by stat. 8 & 9 Yict. c. 106, s. 8, contingent remainders aro 
made “ capable of taking effect notwithstanding the determina- 
tion by forfeiture surrender or merger of any preceding estate 
of freehold in the same manner in all respects as if such deter- 
mination had not happened.”] 

But it is obvious that a contingent remainder may be of such 
a nature os to admit the possibility of its continuing in suspenso 
or contingency after the regular determination of tho previous 


[(/) See Findon v. Findon, 1 Do Q. 
& J. 380 ; Me Lord Sondes' Will, 2 Sm. 
& G. 416 ; Salmon v. Salmon , 29 Boar. 
27. 

(y) Per Lord Cottenham , Lasmxcc v. 
Tierney, 1 Mac. & G. 562, 567 ; Me id 
v. Me id, 25 Beav. 469 ; Butler v. Gray, 
L. B., 5 Oh. 26. Other oases whero 
the primary gift has been hold not 
absolute are Mucker v. Scholejxeld, 1 H. 
& M. 36; Sea win y. Watson , 10 Beav. 
200; Gompertz v. Gompertz, 2 Phil. 
107 ; Whitehead v. Bennett, 22 L. J. 
Gh. 1020 ; Waters v. Waters , 26 L. J. 
Gh. 624 ; Fullerton v. Martin, 1 Dr. & 
Sm. 31 ; Savage v. Tyers, L. R., 7 Gh. 


356 ; Ncvill v. Boddam, 28 Beav. 654 
(revocation by codicil of absolute gift 
by will and substitution of qualified 
gift). 

In the following cases the first gift 
was held absolute : Campbell v. Brown - 
rigg , 1 Phil. 301 ; Lord v. Lord, 3 Jur. 
N. 9. 485 ; Watkins v. Weston, 3 D. 
J. & 9. 434 (indefinite gift of rents of 
leaseholds) ; McCulloch v. McCulloch, 3 
Gif. 606 ; Combe v. Hughes, 2 D. J. & 
9. 657 ; Martin v. Martin, L. R., 2 
Eq. 404 ; KeUett v. Kellett, L. E., 3 
H. L. 160. 

(A) Keates v. Burton, 14 Ves. 434.] r 
(i) Fells v. Brown, Gro. Jac. 690. 
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estate of freehold. For instance, suppose freehold lands to he 
limited to A. for life, with remainder to such of the children of 
A. as shall attain the age of twenty-one years, it is evident, that 
if all the children of A. happen to he under age at the time of 
A.’s decease, the remainder to the children would, according to 
the rulo before referred to, wholly fail [unless preserved by an 
estate limited to trustees] during the life of A., and the further 
period of the possible minority of one at loast of the children (£). 

But every dovise operates according to the state of the objects 
at the death of the testator ; so that, if (in the cose put), A. died 
in the lifetime of the testator, the devise to his children would 
become executory, precisely as if it had been originally limited 
to them without any preceding freehold (l), [and would take 
effect accordingly. - 

Tho total failure to which such a limitation was liable as a 
remainder is now prevented by stat. 40 & 41 Viet. c. 33 (2nd 
Aug. 1877), which enacts that, “ every contingent remainder 
created by any instrument executed after the passing of this act, 
or by any will or codicil revived or re-published by any will or 
codicil executed after that date, in tenements or hereditaments of 
any tenure, which would have been valid as a springing or shift- 
ing use or executory devise or other limitation, had it not hod a 
sufficient estate to support it as a contingent remainder, shall, in 
the event of the particular estate determining before tho con- 
tingent remainder vests, be capable of taking effect in all respects 
as if the contingent remainder had originally been created as a 
Bpringing or shifting use, or executory devise or other executory 
limitation.” 

But suppose that A. (in the case already put) survives tho 
testator, and afterwards dies leaving several children, some of 
whom have already attained the proscribed age, and others not. 
Here the rule beforo the act was (mi), that those children alone 
took who attained twenty-one bofore the particular estate deter- 
mined, to tho exclusion of others who might afterwards attain 
that age. Now what happens in such a case is this : either the 
contingent remainder in the entirety vosts in the child who first 
attains the age in tho lifetime of A., with a liability to .open and 
let in such others as afterwards attain the ago in A.’s lifetime — 

[(&) Testing v. Allen, 12M.&W.279 ; (1) See Hopkins v. Hopkins, Cos. t. 

Holmes v^Bmcott, 33 L. J. Oh. 264 ; Talk 228, l Aik, 681, 1 Ves. 268; Doe 
Cunliffe v. Brancker , 3 Ch. D. 393.] d. Seott v. Roach , 6 M. & Sel. 481. 

v • (#i) Ante, p. 264. 
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[and this is the commonly received opinion («) ; or, at latest, tho chaptkbxxvi. 
entirety vests, co imtanti that the particular estate determines, in 
all those children who have then attained tho ago, to the exclu- 
sion of those who have not. In either case tho particular estato 
docs not determine before the contingent remainder vosts, and 
thus the event in which alone the act operates has not happened. 

It has beon suggested that as every infant child in esse during 
tho particular ostate might by possibility have become entitled 
to a sharo by attaining twenty-one during tho continuance of the 
particular estate, such sharo was a contingent remainder at tho 
time of tho determination of the ostate, and is consequently saved 
by the act. But this view seems inconsistent with the nature of 
a gift to a class : since, under such a gift, those only arc objects of 
the gift who have attained tho required qualification when tho 
time for ascertaining the class arrives — viz. (in tho present case) 
the determination of the particular estate, — and thoy take tho 
whole.] 

Where the limitation of a future interest, by way of executory Nature of 
doviso, is followed by other limitations expectant thereon, in tho n - 

nature of remainders, (which, of courso, can only happen whoro dependent 
tho first executory estato is less than tho fee-simple,) such subsc- sequent 8U ’ 
quont limitations may, it is evident, according to ovchts happen- ovcutH * 
ing as well aftor as before tho death of tho testator, take effect 
either os remainders or as executory devises. If, by tho re- 
moval out of tho way of the preceding limitation or limitations, 
by the death of the object or objects, or otherwise, before the 
happening of the contingency on which tho whole lino of limita- 
tions depends, a subsequent devisee is placed at the head of the 
train; his estato will, on the happening of such contingency, 
toko effect as an executory devise, though had it retained its 
original position, such estate would have vested as a remainder. 

Thus, in Doe d. Fonnerean v. Fonnercau (o), where A. devised 
to tho heirs male of the body of T., his eldest son, (who had an 
estate for life by deed,) and in default of such issuo to his 
(testator’s) second, third, fourth, and fifth sons successively, in ■ 
toil male; it was held, that, if T. died leaving an heir male of his 
body, the limitation to A.’s next son took effect as a remainder 
expectant on the estato tail of such heir male ; and that if he 
died leaving no male issue who survived tho testator, it took 
effect immediately as an executory devise. 

On) Tea. G. B. 312 ; Mogg v. Mogg, 1878, pp. 644, 663, 601, 622, 640. 661.1 
IMer. 654; 1 Preston Conv. 62, 53, ( 0 ) Doug. 487; [Hopkins y. Mopkitutf 

3 ib. 655. And see Solicitors’ Joum. Fea. C. B. 610.] 
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CIIAFTEB XXVI. 


Effect whero 
one of tho 
several con- 
current con- 
tingent re- 
mainders is 
subject to an 
executory de- 
vise. 


Observations 
upon j Doe v. 
Selby. 


Executory de- 
vise maybe 
changed into 
a remainder 
by events sub- 
sequent to tes- 
tator's death. 


Sometimes a limitation is so framed, as to take effect as a 
contingent remainder in fee in one event, and as an executory 
limitation engrafted on an alternative contingent remainder in 
fee in another event. Thus, in Doe d. Herbert v. Selby (p), 
where the devise was to A. for life, and after his decease to his 
children in fee as tenants in common ; and if A. should die 
without issue, or leaving such issue and such child or children 
should die under twenty-one or (which was read and (q) ) with- 
out issue, then over to D. in fee. A. suffered a common recovery, 
and died without issue ; and it was held that, in tho event which 
had happened, the limitation to B. would have taken effect as a 
contingent remainder, and consequently was destroyed by the 
recovery. 

It is not quite accurate to say in such a case as Doe v. Selby > 
that the limitation is a contingent remainder in one event, and 
an executory devise in the other. There were, in fact, two 
alternative contingent remainders in foe: one of which was 
subject to an executory limitation in favour of the same person, 
who would have been the object of the alternative remainder. 
Such a case is clearly distinguishable from that of a devise to A. 
for life ; and if he shall die on tho 1st of January, then, from 
one year afterwards, to B. in fee ; but if A. shall die on any 
other day, then, immediately from the decease of A., to B. in 
fee. In the first event, the limitation to B. would take effect as 
an executory deviso ; and in the second, as a remainder : so that 
his interest would bo destructible or not by the act of A., 
according to the event. 

[Again in Doe d. Harris v. Howell (r), where a testator de- 
vised real estates to his daughter for life, remainder to her son 
J. in fee ; but in case J. should die before her, and she should 
have no other child living at her death, then as she should 
appoint. The daughter and her son both survived the testator, 
and then the son died before his mother, who afterwards had 
another son who survived her. It was decided that though the 
limitation, (which, for argument’s sake, was supplied by implica- 
tion (#),) to the children of the daughter other than J. could 
operate only as an executory deviso at the time of the testator’s 
death, yet that by J.’s death in his mother’s lifetime that limi- 
tation was converted into a remainder, and was barred by a fine 
which had been levied by her. 

(p) 4 D. & By. 608, 2 B. & Cr. 926. (r) 10 B. & Or. 191. 

v (*) Ante, p. 606 ; [and see Dm d. (*) But see ante, p. 661. 

Evers y. ChaUis , 18 Q. B. 244. 
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[But a limitation which has once oporated as a contingent 
remainder can never, after the death of tho testator, bo changed 
into an executory devise (/).] 

If, in Doe v. Selby y the tenant for life had had children, i. o. 
bom after the recovery, who had died under twenty-one, and 
without issue, tho case would have raised a question, not, I think, 
hitherto decided, namely, whether an executory devise engrafted 
on a contingent remainder in fee, is involved in tho destruction 
of such remainder. If an executory devise wore derived out of 
tho estate in dofeazanco of which it is limited to take effect, it is 
clear that, in such a case, it would be held to share the fate of 
the parent limitation, out of whioh it is to spring, and to all tho 
accidents of whioh it would scorn, therefore, to be necessarily 
subject. Accessorium sequitur naturam sui principalis (w). It 
would then present an exception to Mr. Eeamo’s position, that 
“ an executory devise cannot be prevented or destroyed by any 
alteration whatsoever in tho estate out of which , or after which, 
it is limited (x ) (to which, indeed, the cose of an executory 
devise, being preceded by an estate tail , does [as ho remarks him- 
self] clearly form an exception (y)). But it is conceived, that 
the notion above suggested, though seemingly countenanced by 
the terms of this position, is not correct in point of law. An 
executory devise is not derived out of, or dependent upon, tho 
estate which it supersedes. It is a future substantive, indepen- 
dent, limitation to arise on a given event ; and tho circumstance, 
that that event involves the. failure of the objects of a preceding 
estate, is merely accidental (2). 

Here it may be observed, that whore the defeasible estate in 
fee, and the executory foe to arise out of it on a given event, 
become vested in the same person, the latter is not morged or 
extinguished in the former, the two interests being successive, 
and not concurrent. Thus, in Qoodtitle d. Vincent v. White (a), 
where a testator devised all his estate to his wife, in case his 
daughter (who became his heir) died under the age of twenty- 
one years. The wife died intestate ; so that the daughter to 
whom the estate had descended from her father, subject to tho 
executory devise, became also entitled, by descent from her 

[(0 2 Frest. Abst. 172 ; Hopkins v. 423, 424. 

Hopkins , 1 Atk. 681 ; Hogg v. Hogg , 1 ( 2 ) Cf. Vincent Lee's casc } Moor, 

Mer. 703, 704, arg., and die decree as 269.1 

to the High Littleton estate.] (a) 16 East, 174 ; Same v. Same, 2 B. 

(u) 3 Inst. 139. & P. (N. R.) 383. See also Goodright 

Fea. G. R. 418. d. Larmer v. Scarle , 2 Wits. 29; Doe d. 

(y) See ante, p. 264; [Fea. G. R. Andrew v. Hutton, 3 B. & P. 643. 9 
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Curtesy at- 
taches on a 
defeasible fee. 


Unless estate 
bo such as is- 
sue could in no 
case have in- 
herited. 


Same rulo as 
to dower. 


EXECUTORY DEVISES 

mother, to the executory interest so oreated. The daughter died 
a minor, upon which the heir ex parte maternA claimed the 
property under the executory limitation, which claim was re- 
sisted by the hoir ex parte patemft, on the ground that the 
oxccutory fee had been extinguished by the union of both 
interests in the person of the daughter. But it was held, that 
no extinguishment had taken place, and that tho maternal heir 
was entitled ( b ). 

An immediate estate in fee, defeasible on the taking effect of 
an executory limitation, has generally all the incidents of an 
actual estato in feo-simplo in possession, such as curtesy, dower, 
&c. ; the devisee having the inheritance in fee, subject only to a 
possibility. Therefore, in Buchcorth v. Thirkctt (c), whore a tes- 
tator devised lands to trustees and their heirs, in trust for his 
grand-daughter M. until she arrived at tho age of twenty-one, 
or was married ; and after she attained her age of twenty-one, 
or was married, then he gave tho lands to M., and her heirs and 
assigns, for ever ; but in case M. should die before tho age of 
twenty-one years, and without leaving lawful issue of her body, 
then over. M. died under ago, without leaving issue living at 
her decease, but having had a child lorn alive; and it was held, 
that the husband (tho father of such child) was entitled to an 
estate for life as tenant by the curtesy. 

[But an exception exists where the prior estato is determined 
by executory devise over in case of the birth or existence of 
children who, but for such devise over, would have inherited 
tho paront’s estate: and the circumstance of the executory devise 
being in favour of tho children themselves does not alter the 
case, since they would not, nor over could, take by inheritance, 
but by purchase (d). ( 

The general right to dower in similar cases is equally well 
established (0), and tho same exception must exist here as in 
regard to curtesy; it being equally necessary in support of either 
claim that children of the marriage, if any such there be, may 
by possibility inherit (/).] 


(A) Tho arguments in this caso aro 
replete with instructive learning. 

(c) 1 Collect. Jur. 332, 3 B. & P. 
652, n. [The same rule exists with 
regard to dower out of an estate tail, 
after faUuro of issue. Secus of on es- 
tate determined by condition at com- 
mon law, Payne v. Samms , 1 Leo. 167, 


Goulds. 81 ; fame's ease , 8 Rep. 34, 
5 Vin. 316. 

(d) Sumner v. Partridge , 2 Atk. 47 ; 
Parker v. Parker , 2 Sim. 246. 

(e) Moody v. King , 2 Bing. 447; 
Goodenoughv. Goodenough , 3 Brest. Abs. 
372 ; Smithy . Spencer , 2 Jur. N.S. 778. 

(/) Litt. s. 63.] 
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No remainders oan be limited in real and personal chattels; gtiaptee xxvx. 
every future bequest of which, therefore, whether preceded by a Executory im- 
partial gift or not, is in its nature executory (g). An ulterior be- ‘in- 
quest of a term for years, after a prior limitation for life, owes its 
validity to this doctrine ; the rule formerly being that, in such a 
case, the whole interest vested indefeasibly in the first legatee (//). 

Thus, in Manning's case (i), where a man possessed of a term 
of years, devised it to B., after the death of A., the testator’s 
wife, and directed that, in the meantime, sho should have the uso 
and occupation during her life: it was contended, that the devise 
to A. during her life gave her the whole term, and that, there- 
fore, the devise over was void; but after much argument, three 
Judges hold that B. took not by way of remainder, but by way 
of executory devise. And it was ruled that thcro was no 
difference between a gift of the land itself, and of the uso or 
occupation or profits of the land. 

Both courts of Law and courts of Equity have been constantly 
in tho habit of entertaining suits, at the instance of an executory 
legatee, for the rocovery of chattels, real as well as personal, and 
the latter, of pecuniary legacios, after a prior disposition for 
life or other partial interest. 

In Iloare v. Parker ( k ), an ulterior legatee recovered, by action Successive in- 
of trover, certain chattels which tho legatee cestui que trust for ^alchiittela" 
life, sinco dead, had pledged to a pawnbroker, who had given a 
valuablo consideration without notice ; the rulo being, that tho 
property does not, unless sold in market overt, follow the posses- 
sion of chattels capable of being identified (l). 

Courts of Equity, too, will enforce tho actual dolivery of Equitable re- 
specific chattels, which aro of such a nature as that tho loss ^Jectfon and 
cannot be compensated in damages; the value arising from recovery; 
considerations personal to tho owner, as plato bearing family 
inscriptions, &o. (in) . They will also, during the continuance of 
tho prior interest, protect the rights of the ulterior legatoe ; but 
this protection is now confined to compelling tho legatoo for lifo 

(y) Eea. 0. R. 402. as land, sco Martin v. Jong , 2 Vem. 

(A) Morton v. llorton , Cro. Jac. 74 ; 151 ; Johnson v. Castle, Winch, 110, 

Woodcock v. Woodcock , Cro. El. 795. 8 Vin. Ab. 101, pi. 2. 

(») 8 Rep. 95. See also Dosivell v. (A) 2 T. li. 370. 

Earle , 12 ves. 473; Theobalds v.Luffoy, \l) Sco Ilartop v. Hoare , 3 Atk. 44. 

9 Mod. 101; Mallett v. Sackford, 8 Vin. (//<) Tnscy v. Tuscy, 1 Vem. 273; 

Ab. 89, pi. 5. See also Lampett's case, Lake of Somerset v. Cookson , 3 P. W. 

10Rep.47 ; Catchmayv. Nicholas > Finch, 389 ; Fells v. Mead, 3 Ves. 70; Lloyd v. 

116; Roe d. Bendale v. Summerset, 5 Loaring, G Vea. 773; Lowtherv. Lowther, 

Burr. 2608. That personalty maybe 13 Ves. 94 ; Earl of Macclesjield y. Davis, 

subjected to the same modifications of 3 V. & B. 16. 
ownership, by way of executory gifts, 



880 


EXECUTORY DEVISES 


chapter xxvi. to give an inventory; which, as observed by Lord Thurloii , is 
more equal justice than requiring security, which was the old 
rule ; as there ought to be danger to require that (w). 
bankrupt Where the legal title is in trustees, [the creditors of the person 
031 ptcy ‘ beneficially entitled for life cannot seize the chattels even in case 
of bankruptcy (6 ) ;] and if they have been taken in execution, 
When trover the trustees may maintain trover for them (p). But where the 
w first taker was clothed with the legal title, and his creditor had 

taken the chattels (which consisted of plate) in execution ; on 
a bill by the legatee calling for their restoration to the house with 
which they were bequeathed, and for security and an inventory, 
Lord Thitrlow felt much difficulty. On the one hand, if the 
Court could take away the articlos, it was entitling the ulterior 
legatee to tako from him the use, contrary to the testator’s 
intention ; and, on the other, if the creditors obtained the plate, 
they must succeed in applying it differently from tho testator’s 
intention ; and there was a strong principle of justice for pre- 
serving the goods for the benefit of the person entitled, if the 
Court could so secure them. The point, however, was not de- 
cided, the case being' disposed of on another ground (q). 

It is clear, at all events, that the ulterior legatee might, on his 
interest falling into possession, have maintained an action of 
trover for the plate in quostion ; or, if incapable of being com- 
pensated in damages, a suit in equity for its delivery. These 
cases suggest, that, wherever temporary interests are created in 
chattels personal, the whole legal property should be vested in 
trustees. 

As personal property of this nature is thus preserved through 
any number of successive takers, for tho benefit of the person 
entitled to the ulterior and absolute interest, it is evident that 
bequests of such property are within the dangers of, and ore 
consequently subject to, the rule directed against perpetuities (r). 
Consumable) [But there can be no limitations of things the proper use of 
belimitS 1111015 ^es their consumption : under a specific^) gift of such 

things for life or other limited interest the first taker gets tho 
absolute property (t). This rule, however, is not generally 


(*) 1 B. C. 0. 279. 

[(©) Earl of Shaftesbury v. Russell, 
1 B. & Cr. 660.] 

(p) Cadogan v. Kennett , Cowp. 432. 
(f) Foley v. Burnell , 1 B. 0. C. 274. 

(r) Vide ante, p. 260. 
l(s) If included in a residuary be- 
, quest they would of course be sold, and 


the interest of the proceeds onjoyed by 
the tenant for life, 3 Her. 196. 

(0 Randall v. Russell, 3 Mar. 194 ; 
Andrew v. Andrew , 1 CoU. 690; Twin- 
ing v. Powell ; 2 ib. 262. This was 
formerly doubted, see Porterv. toumay , 
3 Ves. 314. 
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[applicable to such things where they are the testator’s Btook- chapter xxvi. 
in-trade (it), or where personal use by tho tenant for life was 
not contemplated (.r).] 


[(«) Phillips v. Beal, 32 Boav. 25 
(wine) ; Groves v. Wright, 2 K. & J. 
347 (farming) ; Cockayne v. Harrison , 
L. R., 13 Eq. 432 (farming). But in 
Breton v. Moekett , 9 Ch. D. 95, the 
tenant for life, being expressly ex- 
empted from liability on account of 


diminution, was held to be absolutely 
entitled; and oh to hay, roots anil 
cattle on n stock-feeding farm, seo 
Bryant v. Kasterson , 5 Jur. NT. S. ICG. 

(r) Be HalVs Will, 1 Jur. N. S. 974 
(bequest of testator’s wearing apparel 
to his widow for life).] 


END OF VOE. T. 


3 r, 


j. — vor,. i. 



LONDON : 

FEINTED BY C. 7. BOWOBTH, BREAM* 3 BUILDZNOS, CHANCERY LANE, E.C. 






